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PREFACE 

TO 

THE   SIXTH  EDITION. 


In  preparing  the  Sixth  Edition  I  have  interfered  as 
little  as  possible  with  the  arrangement  and  mode  of 
treatment  adopted  by  those  responsible  for  the  former 
edition,  and  have  restricted  myself  to  bringing  the 
work  up  to  date.  The  passing  of  the  Companies 
(Consolidation)  Act,  1908,  and  the  Assurance  Com- 
panies Act,  1909,  together  with  the  amendments  made 
in  the  Friendly  Societies  Act,  1896,  by  the  Friendly 
Societies  Act,  1908,  have  necessitated  the  making  of 
substantial  changes  in  Chapter  XX.  The  effect  of 
the  various  Courts  (Emergency  Powers)  Acts,  together 
with  other  Acts,  such  as  the  Children  Act,  1908,  the 
Finance  Act,  1920,  which  affect  the  law  of  insurance, 
and  have  come  into  operation  since  the  last  edition 
was  published,  has  been  adverted  to,  and  218  fresh 
cases — English,  Scotch,  Irish,  Canadian  and  Aus- 
tralasian— have  been  incorporated. 


VI  PREFACE  TO  THE' SIXTH  EDITION. 

The  chapter  on  Bankruptcy  has  been  recast  in 
consequenpe  of  the  passing  of  the  Bankruptcy 
Act,  1914,  and  I  desire  to  express  my  thanks  ta 
Mr.  A.  Gr.  B.  Manson,  Barrister-at-Law,  in  whose 
hands  the  work  of  revision  of  this  chapter  has  been 
left. 

G.  S. 

4,  Habcotjut  BuiLDmas. 
1920. 
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PREFACE  TO  THE  FIRST  EDITION. 


None  of  the  English  writers  on  the  Law  of  Insurance  treat 
in  one  volume  of  Life,  Fire,  and  Accident  Insurance;  and, 
moreover,  important  principles  of  the  Law — such  as  Subroga- 
tion and  Indemnity — have  heen  much  elucidated  by  recent 
decisions.  It  has  therefore  seemed  to  the  Author  that  a  book 
of  moderate  size,  containing  in  one  volume  the  whole  Law  of 
Insurance  (excepting  Marine),  viz.,  Life,  Fire,  Accident,  and 
Guarantee  Insurance,  might  at  the  present  time  be  for  the 
convenience  of  the  profession. 

Many  questions  relating  to  Insurance  have  been  litigated  in 
America  that  have  not  come  before  the  Courts  of  this  country, 
and  abundant  reference  has  been  made  to  the  American 
decisions,  as  weU  as  to  Scotch  and  Irish  cases ;  and  the  English 
cases  have  been  brought  down  to  the  latest  date. 

The  list  of  cases  thus  comprises  upwards  of  1400,  and  where 
a  case  has  appeared  in  more  than  one  set  of  reports  references 
to  other  reports  are  given. 

The  statutes  referred  to  throughout  the  book  are  mentioned 
in  the  Index. 

The  Author's  thanks  are  due  to  Mr.  W.  F.  Craies,  M.A., 
Barrister-at-Law,  for  his  very  efficient  assistance  throughout 
the  work. 

8  Fig  Trek  Couet,  Temple, 
October,  1884. 
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CHAPTER  I. 

A.  Nature  of  the  Contrarct  of  Insurance. 

The  aim  of  all  insurance  is  to  make  provision  against  the 
dangers  which  beset  human  life  and  dealings.  Those  who  seek 
it  endeavour  to  avert  disaster  from  themselves  by  shifting  pos- 
sible losses  on  to  the  shoulders  of  others,  who  are  willing,  for 
pecuniary  consideration,  to  take  the  risk  thereof;  and  in  the  case 
of  life  insurance,  they  endeavour  to  assure  'to  those  dependent 
on  them  a  certain  provision  in  case  of  their  death  (a),  or  to  provide 
a  fund  out  of  which  their  creditors  can  be  satisfied. 

Those  who  grant  insurance  undertake  such  risks  at  a  price  and 
upon  calculations  which,  if  well  adjusted,  will  leave  them,  after 
providing  against  all  contingencies,  a  fair  profit  on  the  capital 
which  they  adventure.  In  insurance  business  there  is  a  tendency, 
as  in  all  others,  to  reduce  such  profit  to  the  lowest  margin,  and 
most  insurers  in  effect  grant  by  way  of  bonus  a  rebate  on  the 
premiums  originally  demanded,  whereby  they  correct  errors  in 
their  own  favour,  made  in  estimating  the  premiums  charged  for 
the  risks  taken,  or  make  the  business  of  insurance  mutual  vedhw. 
than  commercial  ,(&) . 

Indemnity. — Indemnity  is  the  controlling  principle  in  insurance 
law,  and  by  reference  to  that  principle  most  difficulties  arising  on 
insurance  contracts  must  be  settled  (c) .  Except  in  insurance  on 
life  and  against  accident,  which  will  be  presently  discussed,  the 

(a)  1  Bell  Comin.  645  (7th  edition). 

(i)  Thompson  v.  Weems,  9  App.  Cap.  671. 

(c)  Castellain  t.  Freston,  U  Q.  B.  D.  38U  at  386,  per  Brett,  L.J. 
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insurer  contracts  to  indemnify  the  assured  for  what  he  actually 
loses  by  the  happening  of  the  events  upon  which  the  insurer's 
liability  is  to  arise;  and  under  no  circumstances  is  the  assured  in 
theory  entitled  to  make  a  profit  of  his  loss  {d) . 

Were  this  not  so,  the  two  parties  to  the  contract  would  not 
have  a  common  interest  in  the  preservation  of  the  thing  insured 
and  the  contract  would  create  a  desire  for  the  happening  of  the 
event  insured  against  (e).  And  where  in  fact  the  assured  has 
a  prospect  of  profit,  there  and  there  only  can  arise  the  temptation 
to  crime,  fraud,  or  such  carelessness  as  will  bring  about  the 
destruction  of  the  thing  insured. 

* 
Indemnity  not  always  complete. — But  though  prima  jade  the 
insurer  indemnifies  the  assured,  his  liability  may  be  limited  by 
the  terms  of  the  contract,  and  such  contract  is  not  necessarily  one 
of  perfect  indemnity  (/) .  As  a  man  of  business,  the  insurer  must 
take  a  risk  which  he  can  estimate,  for  the  two  reasons  that  his 
capital  is  not  unlimited,  and  that  the  reward  he  receives  for  his 
liability  must  be  calculated  with  some  reference  to  the  prospect 
of  his  actually  incurring  the  liability.  And  the  insurer  not  only 
does  not  insure  against  all  risks,  but  will  not  insure  to  an  unlimited 
amount.     The  amount  of  insurance  is  controlled — 

1.  By  the  vaiue  of  the  thing  insured.  If,  however,  the  assured 
is  respectable,  his  valuation  of  his  goods  is  usually  taken;  and 
insurers,  if  the  risk  is  not  great,  do  not  object  to  over-insure  in 
order  to  earn  a  higher  premium,  since  they  know  that  they  will 
only  be  liable  for  the  actual  loss. 

2.  By  the 'general  consideration  of  the  insurer' s  business.  Most 
insurers  will  not  insure  above  a  certain  amount  on  any  property 
or  life,  and  either  decline  the  surplus,  or,  if  they  accept  it,  reinsure 
their  liability  thereon  with  some  other  insurer,  so  as  to  divide 
the  liability  thus  incurred. 

Further,  the  insurer  v/iU  not  insure  every  form  of  property  nor 
every  interest  therein. 

(d)  Same  case.     Vide  also  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29   31  W  E   557 
(«)   Warnock  v.  Davis,  104  IT.  S.  (14  Otto)  775.  ' 

{/)  Aitehison  v.  Lohre,  4  App.  Cas.  765,  49  L.  J.  Q.  B.  123,  41  L  T  N  S  323 
28  W.  R.  1.  •  ■      •     •        » 
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Insurable  value. — The  contract  is  in  its  inception  mercantile, 
■and  the  only  value  insurable  is  the  commercial  value  of  the  thing 
insured.  An  insurer  will  not  pay  for  a  man's  losses  at  his  own 
price  or  compensate  him  for  his  feelings  at  the  burning  of  an 
heirloom,  but  only  for  his  loss  so  far  as  it  is  estimable  in  money 
on  ordinary  business  principles.  And  there  are  many  kinds  of 
property,  such  as  documents  of  title  and  negotiable  instruments', 
which,  while  of  great  value  in  a  certain  sense,  are  so  only  as  evi- 
dences of  title,  and  as  such  are  not  proper  subject-matter  of 
insurance,  or  not  insurable  on  the  same  calculations  as  other 
property. 

Extent  of  liability. — The  insurer,  by  limiting  the  amount  up 
to  which  he  insures,  does  not,  except  in  a  valued  policy,  bind 
himself  absolutely  to  pay  the  whole  amount  if  the  thing  insured 
is  destroyed,  and  he  is  not  estopped  from  demanding  proof  of  the 
■actual  loss  caused  by  the  perils  insured  against.  His  undertaking 
is  only  to  indemnify  for  loss  actually  suffered  through  the  be- 
falling of  the  risk  insured  against  up  to  an  amount  not  exceeding 
that  stated  in  the  policy. 

Valued  policy. — In  valued  policies  (which,  thougih  not  unlaw- 
ful, are  rare  in  the  case  of  land  insurances  on  property)  (ff)  the 
value  is  agreed,  and  such  value  is  conclusive  for  all  purposes 
against  the  assured,  and  against  the  insurer,  unless  he  impugns 
the  good  faith  of  the  assured  in  making  the  valuation  (h).,  or  shows 
over -valuation  to  be  so  great  that  knowledge  thereof  •\\'ould  have 
affected  the  insurer's  willingness  to  take  the  risk  (i) . 

And  even  where  for  convenienoe  the  value  is  a,gTeed,  proof  of 
loss  total  or  paxtial  must  be  made  to  entitle  the  assured  to  re- 
cover on  the  contract.  Thus  it  is  said  in  a  very  early  case,  that 
where  a  policy  is  granted  on  the  goods  of  "  A,"  without  account, 

(g)  3  Kent  Comm.  375,  note  d.  2  Phillips,  s.  1211  et  seq.  Wallace  v.  Insurance 
Co.,  i  Louisiana  0.  S.  289. 

(h)  Barker  v.  Janmn,  16  W.  R.  399,  L.  R.  3  C.  P.  303,  37  L.  J.  C.  P.  105. 

(i)  lonides  V.  Fender,  L.  R.  9  Q.  B.  631,  43  L.  J.  Q.  B.  227,  30  L.  T.  N.  S.  547, 
■3,2  W.  R.  884. 
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he  must  prove  that  his  goods  were  shipped  and  lost,  but  not  the 
particular  (fc). 

The  consequences  of  the  principle  of  indemnity  are  briefly  as 
folloiw: — 

1.  Onl^r  what  has  been  actually  lost  need  be  made  gtood,, 
whether  by  payment  or  reinstatement,  i.e.,  restoration  of  the  thing 
damaged  to  its  original  condition,  or  construction  of  a  new  thing 
similar  to  it.  No  more  than  the  amount  of  loss  can  be  lawfully 
recovered,  and  if  more  is  recovered  the  insurer  can  gtet  the  exoesss. 
back  again  if  he  paid  unawares  (?) .  If  he  paid  with  notice  he- 
is  in  the  position  of  a  man  who  has  paid  a  wag«r. 

2.  If  the  thing  insured  is  not  totally  destroyed,  but  remains 
wholly  or  in  part  in  a  deteriorated  or  damiaged  condition,  tlie 
insured  can  only  claim  the  value  of  the  injury  actually  done,  unless 
all  that  remains  of  what  was  insured  be  surrendered  to  the  insurer. 
If  the  assured  does  not  agtee  to  treat  the  subject-matter  of  the 
insurance  as  wholly,  lost  to  him  he  cannot  demand  to  have  it 
wholly  made  .good  to  him(m).  This  rule,  commonly  called  the- 
doctrine  of  abandonment,  is  chiefly  applied  in  marine  insurance,, 
but  is  equally  applicable  to  all  insurances  on  property  (n) .  The 
only  questions  arising!  under  it  in  land  insurance  are  as  to  what 
degree  of  damage  wiU  entitle  the  assured  to  abandon  the  propertj 
of  the  insurer,  to  make  what  he  can  of  it,  and  w'hen  the  insurer 
can  insist  on  the  assured  keeping  the  damaged  property  and  re- 
ceiving the  amount  of  the  damage .  The  solution  of  these  questions 
depends  on  whether  the  identity  of  the  property  has  been  lost  by 
the  happening  of  the  peril  (o) . 

3.  If  the  assured  has  any  ways  and  means  open  to  him  to- 

(A)  Williams  v.  North  China  Imuranee  Co.,  1  C.  P.  D.  757,  765,  35  L,  T.  N.  S> 
884.     Eains  v.  Knightly,  Skinner  54. 

(T)  See  Darrellv.  TibUts,  5  Q.  B.  D.  660,  563,  50  L.  J.  Q.  B.  33,  42  L  T  N  S 
797,  29  W.  R.  66. 

(m)  Sankin  v.  Fotter,  L.  R.  6  H.  L.  118. 

{«)  Caitellain  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N  S  29 
31  W.  R.  657.  M'Kenzie  v.  Whitioorth,  1  Ex.  D.  36,  45  L.  J.  Ex.  233,  33  L.  t! 
N.  S.  665,  24  W.  R.  287.  Campbell  f  Phillips,  Lid.  v.  Denman  (1916),  21  Com.  Gas. 
367.  Mitsui  v.  Mumford,  (1916)  2  K.  B.  27.  Contrast  notice  of  abandonment,, 
■which  is  peculiar  to  marine  insurance.  As  to  constructive  total  loss,  vide  Aasieura- 
zime  Generali  v.  8S.  Bessie  Morris,  (1892)  1  Q.  B.  571.  Moote  v.  Evans,  (1918)  A.  C. 
186. 

(o)  Castellain  v.  Preston,  11  Q.  B.  D.  380,  397,  per  Bowen,  L.J. 
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repair  his  loss  otherwise  than  at  his  own  expense  or  at  the  cost  of 
iiis  insurer,  he  must  either  cede  such  ways  and  means  to  the 
insurer,  on  being  paid  in  full  the  amount  of  his  loss,  or  he  musit 
exercise  such  ways  and  means  for  the  benefit  of  the  insiureir  ('p). 
He  may  not  take  with  both  hands.  Any  surplus  recovered  by 
him  in  excess  of  his  actual  loss  he  holds  in  trust  for  an  insurer 
who  has  paid  him.  And  while,  if  the  insurance  does  not  fully 
compensate  him,  he  is  entitled  to  control  any  action  brought 
against  other  persons  primarily  responsible  for  the  loss  (q),  he 
•cannot  even  in  such  a  case  exonerate  such  other  persons  from 
liability  (r) .  An  uninsured  man  can  release  a  right  of  action 
arising  out  of  his  loss,  but  a  man  who  is  insured  may  not  release 
■such  claim  in  such  a  way  as  to  prejudice  his  insurers.  Either 
such  release  will  be  ineffectual,  and  the  insurer  will  be  able  to 
sue  in  the  insured's  name,  the  release  notwithstau'ding  (s),  or  the 
assured  will  be  liable  (as  for  a  breach  of  trust)  for  granting  such 
release  contrary  to  his  duty  arising  out  of  the  contract  of 
insurance  {t). 

Subrogation. — This  right  of  the  insurer,  termed  subrogation, 
-does  not,  however,  apply  in  cases  where  insured  property  is  injured 
by  acts  for  which  the  assured  would  have  been  in  law  responsible 
if  the  property  had  not  been  his  own. 

Thus,  where  two  ships,  owned  by  the  same  man,  collide  by  the 
fault  of  one,  the  insurers  of  the  ship  not  in  fault  have  been  held 
not  to  bo  entitled  to  niake  any  claim  on  the  owner  for  the  act  of 
the  other  ship,  though  the  insurers  of  cargo  would  have  such  claim 
against  the  shipowner  (m)  . 

The  reason  for  this  apparent  variation  from  the  rule  already 
stated  is  twofold — 

1.  That  insurers  take  the  risk  of  the  assured's  negligence  if 
not  wilful  as  part  of  the  risk  against  which  they  insure  (x) . 

(p)  Castellain  v.  Freston,  11  Q.  B.  D.  380,  397,  per  Bowen,  L.J. 
(q)   Commercial  Vnion  v.  Lister,  9  Ch.  App.  483,  485,  43  L.  J.  Ch.  601. 
(r)  Smiimore  v.  Australian  Gas-light  Co.,  2  N.  S.  W.  Law,  219. 
.  (s)  Ibid.  . 

(t)  Commercial  Union  v.  lister,  supra,  per  Jessel,  M.R. 
M  Simpson  v.  Thompson,  3  App.  Cas.  279,  284,  38  L.  T.  N.  S.  1. 
y   Walker  v.  Maitland,  5  B.  &  Aid.  171,  2  Amould  802  (7th  ed.).     Trimder,  $c. 
V.  Thames  and  Mersey,  (1898)  2  Q.  B.  114. 
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2.  That  the  assured  in  the  case  cited  could  have  no  action  against 
himself  for  the  injury  done  by  his  one  ship  to  his  other,  and  that 
there  is  in  such  a  case  no  right  to  which  the  insurer  could  on 
payment  succeed. 

Position  inter  se  of  inswers. — Insurers  of  the  same  interest  in 
the  same  property  all  rajik  together  for  purposes  of  meeting  a. 


Their  position  is  analogous  to  that  of  co-sureties  (^),  and  they 
are  entitled  to  insist  upon  contribution  inter  se  proportionably  to. 
the  amount  each  has  at  stake.  More  than  the  whole  loss,  as  has 
been  seen,  may  not  be  paid,  and  their  several  contracts  are  taken 
together  as  parts  of  one  qontract  of  indemnity,  each  paying 
accordingly. 

Aleatory  contract. — Insurance  is  at  times  called  an  aleatory 
contract.  So  far  as  this  means  a  contract  involving  risk  or  specu- 
lation, the  term  is  well  applied,  sinoe  it  is  certainly  a  contract 
of  mutual  risk  {z),  wherein  the  premium  is  risked  against  the 
chance  of  loss. 

Contract  of  insurance  and  wager. — Insurance  is  not,  however^ 
a  gaming  or  wagering  contract,  for,  although  risk  is  of  the  essence 
of  the  contract  (a),  the  a^ured  is  moved  to  effect  insurance  by  the 
risk  of  loss,  and  does  not  create  the  risk  of  loss  by  the  contract 
itself,  as  is  the  case  in  a  pure  wager;  for  in  a  pure  wager  the 
interest  of  the  contracting  parties  in  the  event  wagered  on  is 
created  by  the  fact  that  they  have  contracted  to  pay  each  other 
certain  sums  in  a  certain  event,  but  that  neither  sum  is  due  until 
the  event  has  been  decided  one  wajy  or  other:  whereas  in  insur- 
ance the  motive  for  the  contract  springs  from  the  existence  of 
something  which  ma,y  b©  lost,  and  the  danger  of  loss  thereby  to 
the  person  who  seeks  insurance  (&).  And  such  person  pays,  and 
not  merely  risks  money,  in  order  to  obtain  security  against  the 
possible  loss. 

[y)  CasUUain  v.  Preston,  11  Q.  B.  D.  380,  at  387,  62  L.  J.  Q.  B.  366,  49  L.  T. 
N.  S.  29,  31  W.  R.  587. 

(«)  Scottish  Equitable  v.  Buist,  i  Court  Sess.  Cas.  {4th  series)  1076. 
(«)  Tyrie  v.  Fletcher,  2  Cowper,  668. 
(6)  1  Amould  10  (7th  ed.). 
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Risk  must  attach. — Unless  the  property  insured  is  for  a  time 
subjected  to  the  risk  insured  against,  the  contract  of  insurance, 
ev'en  if  made,  never  operates,  and  the  premium,  though  paid,  is 
repayable;  which  illustrates  yet  further  the  principle  that  the 
person  seeking  insurance  must,  for  the  contract  to  be  effectual, 
have  had  some  prospect  of  needing  indemnity  against  losing  the 
thing  insured  within  the  period  of  insurance.  From  this  it  may 
be  seen,  that  effecting  a  contract  of  insurance  does  not  oblige  the 
insured  to  run  the  risk  named  in  the  contract;  for  the  contract, 
being,  as  already  said,  contingent  on  the  actual  attaching  of  the 
risk,  is  not  enforceable  by  either  party  till  the  risk  is  run;  and 
premium  paid  before  risk  begun  is  paid  subject  to  such  con- 
tingency (c) . 

When  poliey  attaches. — While  a  policy  does  not  attach  till  the 
risk  begins,  it  can  equally  not  attach  after  the  risk  is  determined 
one  way  or  other,  except  in  those  special  insurances  when  both 
parties,  being  equally  ignorant  of  the  position  of  the  thing  insured, 
contract  to  insure  it  lost  or  not  lost. 

Insurance  <mA  swret^ship. — -The  similarities  between  insurance 
and  suretyship  {d)  go  far  to  prove  further,  if  further  proof  were 
needed,  that  insurance  is  not  a  wagering  contract.  In  both  con- 
tracts there  is  a  chance  of  loss  and  an  undertaking  to  indemnify; 
but  no  one  has  ever  yet  termed  suretyship  a  wagering  contract. 
A  surety  backs  his  principal.  The  aim  under  each  contract  is 
not  to  get  favourable  odds,  but  a  sound  security,  and  the  contracts 
airh  at  shifting  the  danger  of  loss,  and  not  at  creating  an  oppor- 
tunity of  gain.  And  it  may  be  observed  that  from  early  times  in 
this  country,  as  may  be  seen  by  the  treatise  of  Malyns  (1622)  and 
the  Statute  of  Assurances  (43  Eliz.  c.  12),  insurance  has  been 
regarded  as  a  means  of  distributing  the  risk  of  loss  and  dividing 
adventures  {i.e.,  risky  mercantile  enterprises)  among  a  number  of 
persons.  Thus  when,  in  1681,  the  City  of  London  attempted  to 
establish  a  fire  office,  the  aim  of  the  Corporation  was  not  to  profit 
by  wagering  contracts,  but  to  provide  a  security  (the  City  lands) 

(c)  Tyrie  v.  Fletcher,  supra. 

(d)  Seaton  v.  Bttrnand,  (1900)  App.  Cas.  135. 
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to  meet  losses  by  fire  at  such  a  charge  as  would  indemnify  them  for 
their  liabilities. 

Contract  uberrimee  fidei. — From  the  fact  that  insurance  is  a 
contract  to  shift  risk  flows  the  second  great  principle  of  insur- 
ance law,  viz.,  that  the  contract  is  uherrimce,  fidei,  one  requiring 
the  utmost  good  faith  on  both  sides  (e).  This  rule  applies  to  every 
form  of  iasuranoe,  fire,  life,  or  marine  (/),  burglary,  accident, 
guarantee  insurajice,  fidelity  insurance  (though  not  fidelity 
guarantee),  &c. 

Duty  to  disclose. — Complete  disclosure  must  as  a  consequence 
be  made  to  the  insurer  of  every  fact  going  to  establish  the  character 
of  the  risk  to  be  shifted  by  the  contract  which  is  within  the 
knowledge  of  the  insured,  and  which  is  not  matter  of  oommon 
knowledge  or  speculation  or  mere  opinion  {g).  If  the  assured 
keeps  back  information  which  goes  to  establish  the  risk,  or  which 
would  affect  the  willingness  of  the  insurer  to  take  it  (except  per- 
haps information  as  to  his  the  assured's  own  personal  character, 
as  he  cannot  be  expected  to  speak  ill  of  himself)  Qi),  he  will 
take  nothing  by  the  contract,  but  in  the  absence  of  fraud  or  some 
stipulation  to  the  contrary  will  be  entitled  to  have  his  premium,  if 
paid,  returned  to  him. 

And  where  the  insurer  grants  a  policy,  knowing  that  he  will 
never  run  any  risk  thereunder,  whether  because  facts  invalidate 
it  or  the  risk  is  already  determined  in  his  own  favour,  he  will 
be  equally  subject  to  the  rule  of  good  faith,  and  will  either  be 
estopped  from  impugning  the  contract  or  held  to  have  waived 
any  breach  of  warranty  or  misrepresentation  therein,  or  be  liable 
to  repay  the  premium  received.  It  is  different,  however,  if  the 
contract  is  illegal,  e.g.,  in  consequence  of  the  assured  having  no 
insurable  interest  in  the  subject-matter  of  the  insurance  (?) . 

{«)  1  Amould  6  (5th  ed.).  Joel  \.  Law  Union  <md  Crown  Insurance  Co.,  (1908)  2 
K.  B.  863,  77  L.  J.  K.  B.  1108,  99  L.  T.  712,  24  T.  L.  R.  898,  52  S.  J.  740. 
Jn  re  Bradley  and  Essex  and.  Suffolk  Accident,  (1912)  1  K.  B.  415,  430. 

(/)  London  Assuramee  v.  Mamel,  11  Ch.'D.  363,  367,  48  L.  J.  Ch.  331,  27  W.  R. 
444,  and  cases  there  cited.  But  see  Wheelton  v.  Sardisty,  8  E.  &  B.  232,  285, 
27  L.  J.  Q.  B.  241.  31  L.  T.  303,  6  W.  R.  539. 

{g)  Carter  v.  Boehm,  3  Burr.  1910. 

(A)  Sun  Mutual  Co.  v.  Ocean  Insurance  Co.,  107  U.  S.  (17  Otto)  485. 

(i)  Brophy  v.  North  American  Life  (1902),  32  Can.  S.  C.  261,  and  cases  there  cited 
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The  rule  applies  not  only  in  the  procuring  or  granting  of 
the  contract,  but  also  while  it  lasts  and  after  the  risk  ha^ 
happened. 

Duty  to  avert  the  happ&mmg  ol  the  risk. — If  the  insured  accele- 
rates the  happening  of  the  risk,  or  if,  when  it  occurs,  he  refrains 
-from  doing  what  he  ought  to  lessen  the  damage  consequent 
thereon,  ho  hazards  his  chance  of  recovering  on  the  contract.  The 
true  view  on  this  subject  is  extremely  well  laid  down  in  a  Canadian 
'Casc  (j)  as  follows: — 

'  "  An  agreement  to  indemnify  another  from  a  named  contin- 
gency carries  with  it  the  provision  that  the  person  to  be  p[Potectied 
shall  neither  wilfully  cause  a  loss  nor  purposely  increase  or  inflame 
it  by  wilfully  refraining  from  such  obvious,  easy,  and  ordinary 
exertion  as  may  be  always  reasonably  expected  from  a  person 
willing  to  act  honestly  towards  him  to  whom  he  looks  for  indem- 
nity (k) .  If  the  assured  wilfully  prevents  the  interference  of 
■others  to  save  the  goods  which  would  otherwise  be  destroyed,  or 
the  working  of  the  fire  engines,  &c.,  to  extinguish  the  fire,  pre- 
ferring to  siee  them  destroyed,  in  reliance  on  his  insurance,  he 
thereby  commits  a  fraud  on  the  insurers,  which  releases  them' 
.from  their  contract"  (f). 

"Where  he  wilfully  refrains  from  and  neglects  to  save  the 
insured  property,  having  no  reasonable  excuse  therefor,  and  having 
.ample  means  at  his  disposal  so  to  do,  I  think  a  like  rule  should 
.apply.  If  a  man  have  an  insurance  on  valuable  jewellery  kept 
in  a  small  box  of  light  weight  and  readily  portable,  if  he  see  the 
house  in  which  he  and  they  are,  on  fire,  and  he  wilfully  and' 
intentionally  leaves  the  box  to  be  consumed  when  he  readily  could 
.remo^'e  it,  preferring  to  rely  on  his  insurance,  the  mind  naturally 
revolts  from  such  conduct,  as  evidencing  a  dishonest  mind  and  a 
fraudulent  disregard  of  the  rights  of  others"  (to).  The  Court  in 
this  case  was  careful  to  say  that  any  act  of  the  assured  preventing 

Phillips  V.  EoyalZondon  Mutual,  105  L.  T.  136.     Bvanson  v.  Crooks,  106  L.  T.  264, 
-.28  T.  L.  R.  123.     Ehon  v.  Crookes,  106  L.  T.  462. 

(j)  Devlin  t.  Queen  Insurance  Co.,  46  U.  C.  (Q.  B.)  611,  621. 

(k)  See  also  Chandler  v.  Worcester  Insurance  Co.,  67  Mass.  (3  Cush.)  328. 

\l)  Devlin  v.  Queen  Insurance  Co.,  46  U.  C.  (Q.  B.)  611,  622,  per  Hagarty,  C.J. 

{m)  Devlin  v.  Queen  Insurance  Co.,  46  U.  C.  (Q.  B.)  611,  623. 
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his  goods,  &c.,  being  saved,  to  disentitle  him  from  his  remedj- 
under  the  policy,  must  be  done  with  the  fraudulent  intention  ani 
purpose  of  throwing  the  loss  on  the  insurers  (w) . 

Incidence  of  expense  of  saving  property. — The  above  rule  has- 
its  other  side,  for  though  a  man  is  bound  to  do  his  best  for  the 
insurer  in  case  of  a  fire,  he  is  not  bound  to  do  so  at  his  own  cost, 
the  risk  insured  against  having  befallen.  This  result  is  welL 
stated  in  an  American  case,  Wither  ell  v.  Marine  Insurance  Com- 
pany (o),  as  follows: 

If  duty  requires  the  occupants  of  a  house  which  is  in  danger 
of  being  destroyed '  by  fire  to  carry  their  property,  out  of  the 
door,  or  even  to  throw  it  from  the  windows  rather  than  permit 
it  to  become  a  prey  to  the  flames,  they  ought  not  to  be  the  losers- 
by  fulfilling  the  obligation  thus  imposed  on  them;  nor  can  it 
make  any  matter  whether  the  injury  arises  from'  the  fracture  of' 
a  mirror  or  other  piece  of  furniture  by  the  fall,  or  the  abstrac- 
tion by  a  thief  of  a  bale  of  goods  when  it  reaches  the  pavement. 
If  the  danger  is  imminent,  even  though  the  event  shows  that  the 
goods  would  not  have  suffered  at  all  if  left  alone,  the  insurers  are- 
still  liable. 

Average  contribution. — The  rule  is,  however,  to  a  certain  extent 
limited  by  the  rules  of  general  average  contribution,  and  the- 
insurers  will  not  in  every  case  be  bound  to  meet  the  whole  of 
such  cost.     Thus — 

In  an  American  case  (p),  blankets  were  put  on  a  building  by 
the  assured  to  protect  it  from  combustion  through  a  neighbouringr 
fire.  The  insurers  approved  of  the  act,  and  the  building  was 
thereby  saved.  The  blankets,  however,  were  spoUt,  and  an  action 
was  brought  by  the  assured  against  the  insurer  for  the  cost  of 
them.  It  was  held  that  the  loss  was  not  covered  by  the  polioy,. 
but  that  it  was  a  subject  of  general  average,  to  which  the  insurer 
and  insured  should  contribute  in  proportion  to  the  amount  whiejh 
they  respectively  had  at  risk  in  the  store  and  its  contents.     It, 

(«)  Balestraeci  v.  Fireman's  Insurance  Co.,  34  Louisiana  Annual,  844. 
(o)  49  Maine,  200,  206. 

Ip)   Welles  T.  Boston  Co.,   23  Mass.  (6  Pickering)   182.     But  see  Thommon   v 
Montreal  Co.,  6  TJ.  C.  (Q.  B.)  319. 
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■was  also  held  that  buildings  in  the  neighbourhood,  which  would 
have  been  endangered  if  the  store  liad  taken  fire,  and  upon  some 
of  which  the  defendants  had  made  insurance,  were  too  remotely 
affected  to  be  liable  to  contribution. 

Whether  fvre  poUqy  on  ship  liable  for  averaffe. — There  is  no- 
question,  of  course,  as  to  the  application  of  the  pxinciple  in  marine 
insurance.  American  a,nd  English  (q)  Courts  have,  however, 
differed  as  to  whether  a  fire  policy  on  a  ship  was  a  marine  poliqy 
so  as  to  be  liable  for  average  (r) .  But  in  England  it  is  very 
common  to  insert  an  average  condition  in  a  mercantile  fire  policy 
which  avoids  all  question  as  to  the  law  which  might  otherwise  be 
doubtful,  average  not  being  in  its  inception  a  part  of  insurance 
law  (s) . 

In  any  case  it  would  seem  possible  to  draw  a  valid  distinction 
between  policies  against  risk  of  fire  to  part  of  a  common  adven- 
ture and  risk  of  fire  to  property  on  land  whose  owners  have  no 
interest  in  common.  It  was  on  this  principle  that  in  Well&s  v. 
Boston  Inswance  Compmty,,  23  Mass.  182,  the  Court  declared 
that  a  man  who  saved  his  house  from  fire  at  cost  to  himself,  and 
thereby  prevented  the  spread  of  a  fine  to  other  pajrts  of  the  city, 
could  not  seek  contribution  from  adjoining  owners,  saying  that 
it  "  would  not  do  to  take  so  wide  a  range  in  the  application  of 
the  principle  of  contribution.  All  the  buildings  in  the  city  may 
remotely  have  been  protected,  and  it  Avould  be  impossible  to  draw 
the  line." 

Fraudulent  intent  may  be  inferred  from  gross  negligence  (if),. 
or  from  forbearance  to  use  reasonable  exertions  and  means  at 
hand  to  put  out  a  fire  (m). 

Is  the  contract  of  Ufe  inswance  a  contraot  of  indemnity  ? — Life 
insurance  ha^  been  already  mentioned  as  perhaps  an  exception 

(g)  Imperial  Marine  Co.  v.  Fire  Insurance  Corporation,  4  C.  P.  D.  166,  48  L.  J.  C.  P. 
424,  40  L.  T.  N.  S.  166,  27  "W.  R.  680  ;  contra,  Merchants',  ^c.  Go.  v.  Associated 
Fireman's  Co.,  36  Am.  Kep.  428. 

(»•)  See,  now,  Assurance  Compaiiies  Act,  1909,  s.  1  (b),  and  In  re  United  London 
and  Scottish,  ^e.,  Newport  Navigation  Co.'s  Claim,  (1916)  2  Ch.  12. 

(s)  Aitehison  v.  Zohre,  4  App.  Cas.  755,  760,  49  L.  J.  Q.  B.  123,  41  L.  T.  N.  S. 
323   28  ~W.  El.  1. 

(/)  Goodman  v.  Harvey,  4  A.  &  E.  870,  876. _ 

(«)  Gove  V.  Farmers'  Co.,  48  New  Hampsliire  43.  Huckins  v.  FeopWi  Insurance- 
Co.,  31  N.  H.  238,  248. 
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±0  the  general  principle  that  insurance  imjpliee  indemnity.  It 
would  seem  to  follow  from  the  words  of  the  Gambling  Act  (14 
•Geo.  III.  c.  48),  that  no  insuranoe  may  lawfully  be  made  which 
is  not  in  the  nature  of  an  indemnity  for  the  loss  of  an  interest. 
No  man  may  insure  against  the  loss  of  anything  or  the  death  of 
any  person  in  which  or  in  whom  he  has  not  an  interest  (x),  nor 
ior  more  than  the  value  of  that  interest  (;?/),  nor  recover  on  such 
insurance  more  than  the  interest  which  he  has  {z).  Although  the 
words  of  the  statute  seem  intended  to  restrict  insurance  to  in- 
demnity, it  has  been  decided  that  life  insurance  is  not  a  contract 
of  indemnity. 

Insurance  on  life  falls  into  two  divisions — insurance  on  one's 
■own  life,  and  insurance  on  another's  life.  The  two  classes  would 
seem,  in  theory  at  least,  to  be  governed  by  different  principles. 
To  take,  first,  insurance  on  another's  life:  A  creditor  insures  his 
■debtor's  life  as  a  means  of  securing  himself  against  the  chance 
of  the  debtor's  dying  without  paying  him,  i.e.,  as  a  collateral 
security  for  the  debt  {a),  like  a  mortgagee's  fire  policy.  In  other 
words,  he  obtains  a  contract  of  indemnity  against  the  loss  of  his 
debt  by  the  death  of  the  debtor  before  it  has  been  paid.  In  such 
a  case  the  debt  is  not  a  mere  excuse  for  the  policy;  but  the  securing 
of  the  debt  or  indemnification  against  its  possible  loss  is  the  reason 
for  the  insurance  being  effected. 

Before  the  Gambling  Act,  Lord  Hardwicke  (6)  held  the  law 
to  be  that  only  an  interest  at  the  time  of  insurance  and  of  the 
happening  of  the  event  insured  against  would  suffice,  i.e.,  that 
the  assured  must  have  had  something  to  lose  when  the  risk  was 
insured  against  and  have  lost  something  by  its  occurrence.  And 
to  an  ordinary  reader  of  the  Act  this  principle  would  seem  to  be 
there  afiirmed. 

Life  policies  do  not  usually  state  the  reasons  for  which  they 
are  effected,  nor  the  exact  nature  of  the  interest  on  which  they 
are  based.  Nor  do  insurers  usually  raise  the  question  of  inter^t, 
unless  they  have  some  other  grounds  for  disputing  liability,  and, 
in  the  absence  of  ajiy  suspicion  of  fraud,  they  are  gl-a.A.  to  insure 

W  S.  1.  W  S.  1.  (a)  S.  3. 

((7.)  Staekpoole  v.  Simonds,  2  Park  Ins.  932  {8th  ed.). 
(b)  Sadlera'  Co.  v.  Badcock,  2  Atk.  564,,  1  Wilson  10. 
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a  good  life.  But  the  practice  of  insurers  is  no  more  a  criterion 
as  to  the  policy  or  requirements  of  the  law,  than  is  the  practtioe 
of  paying  debts  of  honour  a  proof  that  such  debts  could  be  sued 
on.  Similar  reaisons  guide  in  both  cases.  The  law  cannot  stop 
people  from  paying  what  they  are  under  no  liability  to  pay,  but 
a  court  of  law  would  be  entitled  to  demand  proof  of  interest  in 
an  insurance  policy,  notwithstanding  waiver  by  the  insurers  of 
such  proof. 

If  contemporcmea  expositio  were  applied  to  the  Gambling  Act, 
there  is  little  or  no  doubt  that  the  views  of  Lords  Mansfield  and 
EUenborough,  two  of  our  greatest  mercantile  lawyers,  who  under- 
stood fully  the  state  of  law,  custom,  and  circumstances  to  meet 
which  it  was  framed,  would  prevail  on  this  subject.  They  both 
undoubtedly  considered  that  insurance  sur  autre  vie  was  a  con- 
tract of  indemnity;  and  in  accordance  with  this  view  it  was 
decided  in  Godsal  v.  Boldero,  9  East  72,  that  a  creditor  of  Mr. 
Pitt,  who  had  been  paid  by  his  executors,  oould  not  recover  on 
the  insurance  of  Mr.  Pitt's  life. 

This  view  was  long  held  correct,  but  was  overruled  in  two  cases 
which  now  control  the.  law  as  to  life  insurance — Dalhy  v.  The 
India  and  London  Life  Compmty  (c)  and  Law  v.  London  Indis- 
pntable  Company  (d) . 

Creditors'  policies. — In  fire  insurance  the  amount  stated  in  the 
policy  limits  the  liability  of  the  insurer,  but  does  not  bind  him 
to  pay  the  whole  sum  on  the  happening  of  a  fire,  without  any 
rights  over  the  property  insured;  but  if  the  view  taken  in  the 
two  cases  under  consideration  be  right,  a  man  who  is  owed  a 
debt  may  make  thereof  an  excuse  for  a  speculation  in  the  life  of 
his  debtor  (e),  for  if  the  ordinary  rules  of  insurance  do  not  apply, 
there  seems  no  reason  why  he  should  not  "  make  an  excuse  of  the 
statute"  and  take  out  a  dozen  policies  each  for  the  amount  of  his 
debt,  and  claim  that,  all  being  several  contracts,  no  evidence  can 
be  adduced  to  show  in  any  one  case  that  he  has  over-insured  his 
interest,  since  contribution  is  out  of  plSiCe  unless  the  contract  be 

(e)  24  L.  J.  C.  P.  2,  15  0.  B.  365,  18  Jur.  1024,  24  L.  T.  182,  3  W.  E.  116. 

(d)  24  L.  J.  Ch.  196,  1  K.  &  J.  223,  1  Jar.  N.  S.  179,  3  W.  R.  155,  24  L.  T.  208. 

(«)  See  Warnock  T.  Davis,  104  U.  S.  (14  Otto)  775,  and  oases  there  cited. 
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■one  of  indemnity.  But  the  courts  have  shrunk  from  this  con- 
sequence of  these  two  decisions  (/) .  The  Liverpool  poisoning  case 
is  a  striking  commentary  on  the  possible  abuse  of  the  system  of 
issuing  creditors'  policies.  A  woman  having  lent  small  sums 
of  money,  then  insured  the  lives  of  the  debtors  for  an  amount 
exceeding  the  loans,  and  afterwards  poisoned  them  to  obtain  the 
insurance-money  (^ff) . 

Where  such  policies  are  kept  up  at  the  debtor's  expense,  they 
are  a  security  given  by  him,  and  as  such  not  open  to  objection; 
but  where  the  creditor  at  his  own  expense  insures  the  debtor,  it  ia 
more  economical  for  the  creditor  that  the  debtor  should  die 
quickly,  since  it  enables  him  to  get  his  debt  paid  at  less  cost. 
It  is,  indeed,  clear  that  insurance"  by  a  creditor  is  open  to  very 
serious  objections  as  it  now  stands,  for,  instead  of  having  some- 
thing to  lose  by  the  death  of  his  debtor,  he  may  actually  find 
himself  in  pocket  thereby.  Unlike  a  mortgagee,  he  has  no  security 
for  his  debt,  and  indeed  insures  to  make  up  for  the  want  of  such 
security,  not  to  find  a  means  of  preserving  the  security  which  he 
has;  and  insurance  enables  him  either  to  get  both  his  debt  and 
his  insurance  money,  or  to  let  off  his  debtor  at  the  expense  of  his 
insurers. 

In  the  Civil  Code  of  Lower  Canada,  which  as  to  insurance 
almost  wholly  corresponds  with  English  law,  and  is  a  good  sum- 
mary thereof,  the  objections  to  creditors  and  similar  policies  are 
met  by  article  2592,  which  is  as  follows:  "The  measure  of  the 
interest  insured  in  a  life  policy  is  the  sum  fixed  in  the  policy, 
except  in  the  cases  of  insurance  by  creditors,  or  in  other  like 
eases,  in  which  the  interest  is  susceptible  of  exact  pecuniary 
measurement.  In  these  cases  the  sum  fixed  is  reduced  to  the  actual 
interest." 

Oiim  life  policies  and  indemnitiy. — As  to  policies  on  a  man's 
■own  life,  different  considerations  arise,  for  no  man  can  be  indem- 
nified for  the  loss  of  his  own  life.  Such  policies  are  usually 
effected  as  a  provision  for  relatives  or  creditors. 

(/)  Sebdm  v.  West,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,   7  L.  T.  N.  S.  454. 
11  W.  R.  423,  9  Jur.  N.  S.  747. 

(g)  Eeg.  v.  Flminagan,  15  Oo3  Cr.  Cas.  411. 
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Although  an  insurance  by  a  man  on  his  own  life  was  at  first  (h) 
lield  to  be  a  contract  of  indemnity,  it  has  since  been  settled  not  to 
be  so  («"),  but  to  be  a  contract  by  the  insurer  to  pay  a  certain  sum 
on  the  happening  of  a  given  event — usually  the  death  of  the 
assured,  or  his  attaining  a  certain  age — ^and  the  sum  will  not 
vary  with  reference  to  the  greatness  or  smallness  of  the  loss  to 
the  family  of  the  assured. 

Definition  of  life  policy. — In  the  case  of  Dalby  v.  India  and 
Londmi  Life  Assurance  Co.  (j),  a  life  assurance  is  thus  defined: 
^'  The  contract  commonly  called  life  assurance  is,  when  properly 
considered,  a  mere  contract  to  pay  a  certain  sum  of  money  on 
the  death  of  a  person  in  consideration  of  the  due  payment  of  a 
•certain  annuity  for  his  life,  the  amount  of  the  annuity  being 
calculated,  in  the  first  instance,  according  to  the  probable  dura- 
tion of  his  life,  and  when  once  fixed  it  is  constant  and  invariable. 
The  stipulated  amount  of  the  annuity  is  to  be  uniformly  paid  on 
one  side,  and  the  sum  to  be  paid  in  the  event  of  death  is  always 
(except  where  bonuses  have  been  given  by  prosperous  officeis)  the 
same  on  the  other."  The  definition  given  by  Sir  George  Jessel 
of  th'^  contract  of  life  assurance  is  "  a  purchase  of  a  reversionary 
sum  in  consideration  of  a  present  payment  of  money,  or,  as  is 
g'enerally  the  case,  of  the  payment  of  an  annuity  during  the  life 
of  the  person  insuring"  (k). 

Life  ifisuranae  the  converse  of  an  annuity. — A  policy  of  life 
insurance  is  not  an  insurance  from  year  to  year,  but  the  premiums 
■constitute  an  annuity  the  whole  of  which  is  the  consideration 
for  the  entire  assurance  for  life  (or,  in  case  of  endowment  policies, 
for  a  given  period),  and  no  proportionate  part  of  the  moneys  pay- 
able under  the  policy  is  represented  by  the  payment  of  any  par- 
ticular premium  (1).  A  life  policy  is  the  converse  of  an  annaity. 
A  man  elects  to  pay  the  insurers  an  annuity  on  their  guaranteeing 
to  pay  him  or  his  representatives  a  lump  sum  on  the  dropping  of 

(/t)  Godsal  T.  Boldero,  9  East  72. 

(j)  Dalby  v.  India  and  London  Life  Co.,  supra,  p.  16.  Fryer  v.  Moreland,  3  Ch.  D. 
<)76,  68S,  46  L.  J.  Ch.  817,  35  L.  T.  N.  S.  468,  25  W.  R.  21. 

(j)  15  C.  B.  387,  24  L.  J.  C.  P.  2,  24  L.  T.  182,  3  W.  R.  116,  18  Jur.  1024. 

(k)  Fryer  v.  Moreland  3  Gii.  D.  685.  See  previous  page.  For  the  definition  con- 
tained in  the  Assurance  Companies  Act,  1909,  see  seotinn  1  (a). 

[I)  Harrisons.  Ingram,  Exp.  Whinney,  (1900)  2  Q.  B.  718. 
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the  life,  or,  in  the  case  of  endowment,  on  the  life  arriving  at  the- 
given  age,  &c.  In  the  other  case  a  lump  sum  is  paid  by  or  for 
the  annuitant,  he  to  receive  an  annuity  for  his  life. 

In  either  case  there  is  no  relation  between  the  annual  premium, 
and  the  risk  of  assurance  for  the  year  in  which  it  is  paid. 

Indeed,  the  premium  for  single-year  insurance  is  lower  than 
the  year's  premium  on  a  whole  life  policy,  there  being  no  certainty 
of  death  within  the  period  and  no  option  to  continue  (m) . 

Accident  insurance  and  indemnity. — An  agreement  to  compen- 
sate a  man  for  injuries  by  accident  might  seem  to  be  a  contract 
of  indemnity,  but  it  must  be  remembered  that  in  this  case,  as  in 
that  of  an  insurance  on  a  man's  own  life,  the  value  of  the  peril 
insured  against  cannot  be  appraised  in  money,  and  therefore  the- 
insured  cannot  really  be  indemnified ;  for  although  the  evil  results 
of  bodily  injury  can  often  be  alleviated  by  what  money  will 
procure,  mere  money  Cannot  allay  or  remove  the  suffering,  and 
therefore  cannot  really  constitute  an  indemnity.  ■  Moreover,  the 
payment  contracted  by  the  insurers  to  be  made  in  case  of  acci- 
dent is,  under  present  practice,  a  certain  fixed,  invariable  sum. 
No  gradual  scale  of  compensation  for  different  accidents  could  be 
satisfactorily  framed,  for  ,the  reason  already  mentioned,  that  bodily 
pain  and  suffering  do  not  admit  of  a  precise  valuation.  Where 
there  is  indemnity  by  the  insurer,  there  is  subrogation  of  him  to 
the  rights  of  the  assured;  but  by  the  Eailway  Passengers'  Assur- 
ance Company's  second  Act,  the  right  of  subrogation  in  case  of 
accident  insurance  is  negatived  (n) . 

Insurance  ordmaril^  not  pleadable  in  action  for  neglig^ence. — A 
tortfeasor,  who  may  have  caused  an  accident,  not  resulting  in  death, 
cannot  plead  an  insurance  against  accident  in  'mitigation  of 
damages  (o),  the  result  of  which  is  that  a  man  may  sometimes 
make  a  considerable  profit  out  of  an  accident  by  judicious  insur- 
ance, since  he  is  not  accountable  to  his  insurers  for  any  surplus 
over  and  above  full  compensation. 

(m)  Hose  V.  Medical,  ^c,  11  C.  Gr.  S.  (2nd  series)  151.  Scottish  Widows'  Fund  t. 
Buist,  3  C.  S.  C.  (4th  series)  1078. 

(»)  27  &  28  Vict.  0.  125. 

(o)  Bradburn  t.  G.  W.  R.,  L.  E.  10  Ex.  1,  44  L.  J.  Ex.  9,  31  L.  T  N  S  464 
23  W.  R.  48. 
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But  where  an  insured  man  is  killed  by  an  accident,  the  tort- 
feasors get  some  benefit  from  the  insurance;  for  the  right  conferred 
by  sect.  2  of  the  Fatal  Accidents  Act,  1846,  commonly  called 
Lord  Campbell's  Act  (which  is  adopted  by  the  Consolidated 
Statutes  of  Ontario,  c.  135,  ss.  2  and  3),  to  recover  damages  in 
respect  of  death  occasioned  by  wrongful  act,  neglect,  or  default, 
is  restricted  to  the  actual  pecuniary  loss  sustained  by  the  plain- 
tiff (p) .  Therefore  in  an  action  under  that  Act  the  damages 
payable  in  respect  of  a  death  caused  by  a  tortious  act  may  be 
reduced  by  reference  to  the  prudence  of  the  deceased  in  insuring- 
his  life,  and  the  tortfeasor  is  allowed  to  plead  such  insurance  in 
mitigation  of  damages  (g).  The  pecuniary  benefit  accruing  from 
the  premature  death  through  negligence  of  a  person  who  has 
insured  his  life  out  of  his  own  earnings  for  the  Benefit  of  his 
widow,  consists  in  the  accelerated  receipt  of  a  sum  of  money, 
the  consideration  for  which  had  already  been  paid  by  him,  and 
may  be  taken  to  be  represented  by  the  use  or  interest  of  the  money 
during  the  period  of  acceleration  (r) .  The  argument  against 
reducing  the  damages  by  reason  of  an  insurance  was  well  expressed 
by  Mr.  Justice  Burton  in  a  case  in  the  Appeal  Court  of  Ontario  (s) 
thus: — "It  is  possible  that  in  accordance  with  the  views  enter- 
tained by  some  Judges  the  receipt  of  the  insurance  money,  if  in 
excess  of  the  loss,  may  be  a  complete  answer  to  the  action,  but  if 
that  view  be  correct  it  follows  that  the  policy  has  been  in  fact 
effected  for  the  benefit  of  the  Company  to  whose  neglect  the 
death  is  attributable,  and  that  the  family  lose  the  payments  and 
interest  which  have  been  expended  to  procurfe  that  result." 

In  a  Scotch  action  of  damages,  on  account  of  a  fire  caused  by  a 
spark  from  a  locomotive,  the  fact  that  the  pursuers'  loss  was 
covered  by  insurance  formed  no  objection  to  their  title  to  sue, 
nor  (there  being  no  question  raised  as  to  responsibility  for  costs) 
was  it  necessary  to  sist  them  as  pursuers  (t). 

(p)  Grand  Trunk  Railway  v.  Jennings  (1888),  13  App.  Cas.  SOO.  Affirming  15 
Ont.  App.  477. 

[g)  Sicks  v.  Newport  Eaihoay,  4  B.  &  S.  403,  note.  Bradhurn  v.  G.  W.  R.  Co. 
L.  R.  10  Ex.  1. 

(r)  Grand  Trunk  v.  Jennings,  supra. 

(«)  Beckett  v.  Grand  Trunk  Railway  Co.,  13  Ont.  App.  174.  See  also  Carroll  v. 
Missouri  Railway  Co.,  57  Am.  Rep.  382. 

(t)  Port  Glasgow,  ^c.  Co.  v.  The  Caledonian  Railway,  29  Sco.  L.  Rep.  577. 

P.  2 
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B.  The  Contract  of  Insurance. 

The  Policy. — The  usual  instrument  containing  a  contract  of 
insurance  is  called  a  policy,  a  term  borrowed  from  the  Italian 
merchants  who  introduced  the  practice  of  insurance  into  this 
country  (m)  . 

But  any  contract  of  insurance  comes  within  the  word  "  policy," 
and  there  is  no  statutory  or  formal  document  necessary  to  make 
a  contract  of  insurance.  If  a  contract  of  insurance  is  created  by 
any  binding  means  that  is  a  "policy"  to  all  intents  and  pur- 
poses (v) . 

It  is  of  the  utmost  moment  to  know  when  the  contract  to  insure 
commences,  for  there  must  be  full  disclosure  of  relevant  facts  up 
to  that  time;  there  need  be  no  such  disclosure  after  that  time  (x). 
In  insurance,  as  in  the  case  of  other  contracts,  there  is  a  concluded 
contract  when  and  only  when  the  offer  has  been  accepted  before 
revocation  (;{y) .  The  acceptance  must  come  from  a  party  to  the 
contract  (or  his  agent),  and  not  from  a  third  party  (2:).  The 
contract  may  inter  alia  be  concluded  by  the  acoeptanae  of  a  con- 
tinuing offer  contained  in  the  policy  to  accept  a  surrender  on 
terms  (a).  But  a  written  contract  cannot  be  rescinded  merely  on 
the  ground  that  it  is  unintelligible  {h). 

At  common  law  "a  verbal  promise  for  valuable  consideration 
to  issue  a  policy  of  insurance  is  valid,  and  no  enactment  in  express 
terms  makes  it  necessary  to  have  a  contract  [of  life  insurance]  in 
writing"  (c).  "  Such  promise  need  not  be  in  writing,  any  more 
than  a  promise  to  execute  and  deliver  a  bond  or  a  bill  of  exchange 
or  a  negotiable  note"(c?);   and  insurance  contracts  other  than 

(m)  The  Italian  polizza  is  derived  from  m-ki-irrv^m ,  polyptychum,  a  tablet  of 
several  folds  (as  distinguished  from  diptych,  triptych,  &o.),  used  in  late  Latin  for 
an  account  or  memorandum  book.  See  Facoiolati,  s.v.  "  polyptychum  "— Littre, 
s.v.  "police." 

(»)  Be  Norwich  Equitable  Fire,  ^c,  57  L.  T.  244. 

(ic)  In  re  Yager  and  Guardian  Assurance  Co.  (1912),  108  L.  T.  38,  29  T.  L.  E.  53 ; 
and  consider  Law  Guarantee  \.  Munich  Reinsurance,  (1912)  1  Oh. 'at  p.  152.  Allis 
Chambres  v.  Fidelily  and  Deposit  (1916),  114  L.  T.  433. 

{y)   Wolfe  V.  Equitable  Life  (1906),  The  Times,  January  26th.    Laitig's  case,  infra. 

(«)  PoweZZv.  Xe«  (1908),  99  L.T.  284.  n  >     J 

(a)  Ingram- Johnson  v.  Century  Insurance  Co.,  (1909)  S.  C.  1032. 

(h)  Ltting  v.  Provincial  Somes  Investment  Co.,  Ltd.,  (1909)  S.  0.812. 

(«)  Per  McMillan,  J.,  Semilton  v.  City  Mutual' Life  (1908),  10  W.  Aust.  L.  R.  19 
at  p.  21. 

(d)  Kains  v.  Knightly,  Skinner  55  (a.d.  1681).  Commercial  Mutual  v.  Union 
Mutual,  19  Howard  (U.S.)  318.     Newma>i  v.  Belsten,  76  L.  T.  Journal,  228. 
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guarantee  insurances  are  not  within  the  Statute  of  Frauds;  and 
the  contract,  being  consensual,  depends  for  its  validity  on  agree- 
ment between  the  parties,  and  not  on  the  particular  evidence  used 
to  prove  the  same  (e). 

The  Gambling  Act  (14  Geo.  III.  c.  48),  s.  2,  evidently  con- 
templates that  insurance  will  be  made  by  policy,  but  does  not 
enact  that  it  shall  be  so  made,  but  only  that  all  policies  shall 
contain  the  name  of  the  person  interested  therein .  This,  however, 
does  not  apply  to  insurances  in  friendly  societies  under  13  &  14 
Vict.  c.  113  (/).  No  subsequent  statute  now  in  force  enacts  this, 
unless  it  be  the  Stamp  Act,  1891  {g),  whereby  it  is  enacted  that 
the  insurers  are  bound  under  penalty,  to  issue  a  stamped  policy 
■within  a  certain  time  aiter  they  have  accepted  a  premium.  But 
this  enactment  obviously  aims  only  at  protecting  the  revenue, 
and  it  is  impossible  to  suppose  that  it  was  thereby  intended  to 
punish  the  assured  for  a  breach  by  the  insurer  of  his  statutory 
duty,  or  that  it  was  intended  to  interfere  with  his  right  to  demand 
a  stamped,  policy,  which  would  be  evidence  of  the  contract  of 
insurance  agreed  between  the  parties.  A  verbal  contract  of  in- 
surance probably  gives  the  assured  the  right  to  call  for  a  stamped 
policy  even  after  the  loss  insured  against  has  occurred' (A). 

Folioy  TYuxy  he  necessary  hy  constitution  of  company. — Though, 
as  has  been  seen,  no  enactment  in  express  terms  makes  it  necessary 
to  have  a  contract  of  insurance  in  writing,  the  special  constitution 
■of  each  company  usually  provides  the  mode  in  which  the  ootn- 
pany  is  to  be  bound  and  policies  must  be  issued  in  accordance  with 
the  provisions  of  such  constitution  before  the  assured  can  sue  on 
the  insurance.  But  this  rule  will  not  prevent  the  Courts  -from 
making  a  company  issue  a  policy  when  there  is  clear  proof  of  an 
agreement  to  insure.  In  marine  insurances,  it  is  especially 
oommon  to  issue  after  loss  a  stamped  policy  in  accordance  with 

(e)  Biihop  V.  Clay  Insurance  Co.,  49  Connecticut  167.  Bishop  of  Chatham  v. 
Western,  ^e.  Co.,  1  Pugs.  &  Tr.  (New  Bruns.)  242.  Bavies  v.  National  Fire  Co., 
(1891)  App.  Cas.  485. 

(/)  Atkinson  v.  Atkinson,  95  W.  N.  114  (3)  ;  and  see  9  Edw.  7,  c.  49,  s.  36. 

(17)  54  &  56  "Vict.  c.  39,  ss.  91  to  100,  extended  by  58  &  69  Vict.  c.  16,  s.  13,  and  by 
10  &  11  Geo.  6,  c.  18,  s.  40.    Lancashire  Fire  Co.  v.  Inland  Revenue,  (1899)  1  Q.  B.  353. 

(A)  Bhugwandass  v.  Netherlands,  India  Sea  and  Fire  Insurance  Co.  of  Batavia,  14 
A..  0.  83. 

2(2) 
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the  slip,  which  is  held  binding  in  honour,  if  not  in  law,  as  a  real 

oomtract  :(*) . 

Parol  evidmoe  to  show  object  of  polioy. — It  may,  it  seems,  be 
shown  by  parol  evidence  that  a  policy  was  intended  by  an  intestate 
to  be  for  the  benefit  of  his  wife  under  the  Married  Women's 
Property  Act,  1870,  s.  10;  or  the  Married  Women's  Property 
Act,  1882,  s.  11  (Jc).  It  must  be  observed  that  the  insurers  in 
this  case  did  not  dispute,  though  they  had  mistaJien,  the  intestate's. 
intention. 

Escrow. — If  a  "policy  has  been  delivered  by  the  insured  to  an- 
agent  as  an  escrow  there  must  be  sufficient  evidence  to  show  that 
it  has  been  divested  of  that  character  before  the  insurer  is  bound 
by  it  (2). 

Delivery. -^li  a  policy  has  been  duly  signed  and  countersigned,, 
and  is  ready  to  be,  although  it  has  not  been  in  fact,  delivered  by 
the  insurers,  it  will  be  deemed  to  be  so  far  delivered  that  the 
assured  cannot  sue  in  equity  for  the  loss,  on  the  ground  of  the 
policy  not  being  a  perfected  one,  and  therefore  not  sufficient  to 
support  an  action  at  law  (m) .  And  where  a  policy  purported  to- 
be  signed,  sealed,  and  delivered,  and  had  in  fact  been  signed  and 
sealed,  but  had  never  left  the  office  of  the  company,  the  House  of 
Lords  held  that  there  was  a  delivery  (n) .  It  has  been  held  in 
Scotland  that  there  may  be  insurance  without  delivery  of  a  policy 
if  the  terms  are  agreed  and  if  the  premium  has  been  paid  (a) . 

Polioy  must  conform  to  contract. — There  will  be  a  concluded 
contract  if  A.  proposes  for  a  policy  the  terms  of  which  he  is 
familiar  with  actually  or  constructively,    and  such  proposal  is 

(i)  See  Mead  v.  Davidson,  3  A.  &  E.  303.  Lishman  v.  Northern  Marine  Co  Ii.  E. 
10  C.  P.  179,  44  L.  J.  C.  P.  185,  32  L.  T.  N.  S.  170,  23  W.  E.  733.  Morocco  Land 
Co.  v.  Fri/,  11  Jur.  N.  S.  76,  11  L.  T.  N.  S.  618,  13  W.  E.  310.  Fisher  v.  Liver- 
pool Marine  Co.,  L.  E.  8  Q.  B.  469. 

(A)  Newmm  v.  Sehten,  Sol.  Jour.  23  Feb.  1884,  p.  301. 

(V)  Confederation  Life  v.  O'Donnell,  10  Canada,  Sup.  Ct.  94. 

(m)  M'Farlane  v.  Andes  Insurance  Co.,  20  Grant  (U.  C.)  486. 

(«)  Xenos  T.  Wickham,  L.  E.  2  H.  L.  296,  36  L.  J.  Ex.  313,  16  L.  T.  N  S  800 
16  W.  E.  38.  Jones  v.  Provincial,  16  U.  C.  (Q.  B.)  477.  SanMn  v.  Potter,  6 
H.  L.  C.  114.     Thompson  \.  Adams,  23  Q.  B.  D.  361. 

(o)  Christie  v.  North  British,  3  C.  S.  C.  (Ist  series)  519,  1826.  Eossiter  v 
Trafalgar  Life,  27  Beav.  377. 
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accepted  and  a  policy  signed  and  piosted  to  the  proposer  (p) .  If 
the  policy  when  issued  does  not  conform  to  the  true  intent  ocf  the 
parties  at  the  time  when  the  insurance  is  agreed  upon,  it  may  ba 
rectified  or  the  true  contract  sued  upon  (q) .  The  effect  of  uni- 
lateral mistake  is  not,  however,  iu  the  absence  of  fraud,  legal  or 
equitable,  clear  (r).  If  a  parol  contract  be  proved,  it  will  not  be 
held  to  have  merged  in  a  policy  which  is  not  in  conformity  with 
the  parol  agreement  (s),  and  in  such  case  the  policy  may  be  recti- 
fied so  as  to  accord  with  the  parol  contract  (t).  Indeed,  on  most 
policies  issued  there  is  a  notice  to  return  them  for  correction  if  they 
are  not  accurately  set  out. 

In  Quebec  it  has  been  held  that  the  ofiioe  cannot  attach  con- 
ditions to  a  contract  of  insurance  by  merely  referring  to  its  by- 
laws (^^). 

Issue  of  policy  after  loss. — An  offer  to  insure  on  terms  cannot 
be  revoked  after  receipt  of  aooeptance.  Insureris  usually  issue 
the  policy  even  if  the  lose  intervenes  between  the  acceptance  and 
the  usual  time  for  issuers;).  But  it  would  appear  that  if  the 
risk  is  clmnged  before  the  premium  is  paid  they  will  not  be 
liable  (;.[/) . 

Ambiguous  covenant  pmsumed  to  be  with  person  interested. — 
The  person  to  sue  on  the  policy  is  the  person  in  whom  the  interest 
appears,  not  necessarily  the  person  with  whom'  it  is  made.  There- 
fore where  a  policy  was  by  deed  poll  and  the  covenant  to  pay 
was  ambiguous  as  to  the  person  tvith  whom  it  was  made,  it  was 
construed  as  being  with  the  person  in  whom  tlie  interest  appeared, 

(p)  Sanderson  v.  Cunningham,  (1919)  2  Ir.  E.  234. 

(q)  Henkle  v.  Royal  Exchamge  Ass.  Co.,  1  Ves.  Sen.  317.  Albion  Co.  v.  Mills,  3 
WUs.  &  Shaw  (Scotch)  218,  227  (H.  L.).  See  Wylie  t.  Times  Fire,  22  C.  S.  G.  (2nd 
series)  1498.     Vlley  v.  Fisher  (1886),  34  Oh.  D.  367. 

(r)  Compare  (Etna  Life  Insurance  Coj  v.  Brodie,  5  Can.  S.  C.  1,  and  May  v.  Piatt, 
.(1900)  1  Ch.  616,  69  L.  J.  Ch.  357. 

(s)  Relief  Fire  Co.  v.  Shaw,  94  U.  S.  (4  Otto)  574.  Hurley  v.  Canada  Life  Assur- 
ance Co.,  20  O.  W.  R.  54.     Newman  v.  Selsten,  supra. 

(t)  Mottmx  V.  London  Assurance,  1  Atk.  645.  Collett  v.  Morrison,  21  L.  J.  Ch. 
878,  9  Ha.  162. 

(«)  Cousins  V.  Moore  (1912),  42  Que.  S.  0.  156,  6  D.  L.  E.  35. 

ix)  Mildred  Y.  Maspons,  8  App.  Gas.  874. 

(V  Canning  v.  Farquhar,  16  Q.  B.  D.  727,  68  L.  J.  Q.  B.  225,  34  W.  R.  423, 
•2  Times  L.  E.  386.     Harrington  v.  Pearl  Life  (1914),  30  T.  L.  E.  613. 
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and  he  was  allowed  to  sue  in  his  own  name  though  he  had  no't 
himself  effected  the  policy  {z) . 

Remvedff  for  wnperformed  agreement  to  isme  policy. — The 
proper  naode  of  obtaining  the  benefit  of  an  agreement  to  insur& 
would  seem  to  be  either  to  sue  for  a  proper  policy,  or  claim 
damages  for  breach  of  contract  to  grant  one,  or  to  seek  relief  on 
the  footing  of  a  proper  policy  having  been  issued.  The  latter- 
course  has  been  adopted  in  Canada  and  the  United  States  (a) . 
And  in  .Canada  the  Supreme  Court  have  held  that  an  insurance 
company  could  be  restrained  from  pleading  want  of  a  seal  to  a 
policy  (&).  This  no  doubt  did  substantial  justice,  and  attained 
the  end  which  might  have  been  reached  by  a  suit  in  equity  for  a 
proper  policy;  but  the  law  laid  down  is  at  least  doubtful,  and  the 
members  of  the  Court  were  not  unanimous. 

Accepting  policy  mtfuxut  noticing  mistake. — It  is  usual  to  print 
upon  a  policy  a  notice  requiring  the  assured  to  inspect  it  imme- 
diately on  receipt  and  return  it  for  correction.  But  even  if  there 
be  no  such  notice,  if  a  man  do^  not  read  his  policy  he  has  only 
himself  to  blame,  and,  by  not  returning  it,  if  wrong  he  may 
waive  all  right  to  complain  subsequently  of  any  mistakes  occurring 
in  it  (c). 

The  insured  is  presumed  to  have  read  his  policy  and  to  know 
its  contents  unless  he  shows  that  he  was  dissuaded  theretfeom  by 
some  trick  or  fraud  {d). 

Proposal. — Where  the  company's  agent  iilled  up  a  proposal 
untruly,  though  not  to  the  knowledge  of  the  applicant  who  signed 
without  reading  it,  the  proposal  being  stated  to  form  the  basis 
of  the  policy  granted  on  condition  of  its  truthfulness,  it  was  held 

(«)  Moss  T.  Legal  and  General  Life,  1  Victoria  Law  316.  Sunderland  Marine  v. 
Kea/rney,  16  Q.  B.  925.  Hodson  v.  Observer  Life  Insurance,  8  E.  &  B.  40,  26  L  J 
Q.  B.  303,  29  L.  T.  O.  S.  278,  3  Jur.  N.  S.  112S,  5  W.  E.  712.  Evans  v.  BiqnolL 
L.  E.  4  Q.  B.  622,  38  L.  J.  Q.  B.  293,  20  L.  T.  N.  S.  659,  17  "W.  E.  882. 

(a)  Bhugwandass  v.  Netherlands,  ^c.,  U  App.  Cas.  83.  Tenlei/  v.  Beacon  Co., 
7  Grant  (U.  C.)  130.  MacHe  v.  JEuropean  Co.,  21  L.  T.  N.  S.  102,  17  W.  E.  987 
Thompson  v.  Adams,  23  Q.  B.  D.  361. 

(i)  London  Life  Ataurance  Co.  v.  Wright,  5  Canada  (S.  C.)  466. 

(e)  Waikins  v.  Rymill,  10  Q.  B.  D.  178,  62  L.  J.  Q.  B.  121,  48  L.  T.  N  S  426 
31  W.  E.  337. 

(rf)  New  York  Life  v.  McMaster,  87  Fed.  Rep.  63.  McElroy  v.  British  American 
Co.,  94  Fed.  Eep.  990.  But  see  Smith  v.  City  of  London  Co.,  16  Canada  69.  Mowatt 
T.  Provident  Savings,  ^c,  27  Ont.  App.  676. 
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that  the  a,pplicajit  must  be  taken  to  have  read  the  answers  before 
signing  the  proposal,  and  that  the  agent  acted  as  agent  for  th© 
applicant  and  the  policy  was  void  (,e) . 

Alteration  of  poliqy. — A  policy  may  of  course  be  altered  by 
consent  of  parties,  whether  the  alteration  consists  in  correcting 
an  error  or  an  omission,  or  in  variation  of  the  terms  of  the  contract. 
But  a  material  alteration  of  the  policy  by  the  assured  without  the 
consent  of  the  insurer  will  be  treated  as  a  fraud,  and  avoid  thp 
contract  (/) . 

Policy  not  according  to  agreement. — When  on  a  proposal  and 
agreement  for  an  insurance  a  policy  is  drawn  up  by  the  insurance 
office  in  a  form  differing  from  the  terms  of  the  agreement,  and 
varies  the  rights  of  the  assured,  the  Court  will  look  at  the  agnee- 
meut  and  not  at  the  policy  (^c).  Where  the  mistake  cannot  be 
rectified,  it  seems  that  the  contract  will  be  rescinded  and  a  return 
of  premiums  ordered  (h) . 

And  where  a  policy  provided,  that  at  stated  intervals  there 
should  be  payable  to  the  company  a  mortuary  premium,  for  such 
an  amount  as  the  executive  committee  might  think  fit,  after 
some  years  the  company  demanded  higher  premiums,  but  the 
House  of  Lords  decided-  that  the  nature  of  the  jDolicy  being 
"  tricky,"  and  the  assured  being  misled  thereby,  he  was  entitled 
to  rescind  the  contract,  and  the  order  made  was  for  rescission  with 
a  return  of  all  moneys  paid  under  the  policy,  with  interest  at  the. 
rate  of  four  per  cent,  from  the  date  of  each  paym'ent  {i).  Under 
the  civil  law  the  position  is  different  (/) . 

(«)  Biggar  v.  Itoelc,  ^e.  Society,  (1902)  1  K.  B.  516,  85  L.  T.  636,  71  L.  J.  K.  B. 
79,  18  Times  L.  E.  119.  Contrast  Golding  \.  Royal  London  Auxiliary  (1914),  30 
T.  L.  E.  at  p.  361.     Thornton-Smith  v.  Motor  Union  (1913),  30  T.  L.  R.  139. 

(/)  Liverpool,  London,  and  Globe  v.  Wyld,  21  Grant  (U.  C.)  458,  23  Grant  442, 
1  Canada  604.  Sill  v.  Fatten,  8  East  373.  Trench  v.  Fatten,  1  Camp.  72,  180. 
Fairliev.  Christie,  7  Taunt.  416.  Langhorn  v.  Cologan,  4  Taunt.  330..  Sanderson  v. 
Symonds,  1  B.  &  B.  426.     Master  v.  Miller,  4  T.  E.  320. 

(^)  Collett  y.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  878.  Senkle  v.  Moyal  Exchange 
1  Ves.  Sr.  317.  Farsons  v.  Bignold,  15  L.  J.  Oh.  379,  13  Sim.  618,  7  Jur.  59l! 
Ball  V.  Stone,  1  S.  &  S.  210.     But  see  M'Kenzie  v.  Coulson,  8  Eq.  368. 

(h)  Fowler  v.  Scottish  Equitable,  28  L.  J.  Ch.  225,  32  L.  T.  119,  4  Jur.  N.  S.  1169, 
7  W.  E.  5. 

(i)  Mutual  Reserve  Life  Insurance  Co.  v.  Foster  (1904),  20  T.  L.  E.  715,  H.  of  L. 
Compare  Cross  v.  Mutual  Reserve  Life  Insurance  Co.,  21  T.  L.  E.  15.  Merino  v. 
Muhial  Reserve  Life  Insurance  Co.,  21  T.  L.  E.  167.  Molloy  v.  Mutual  Reserve  Life, 
22  T.  L.  E.  59. 

ij)  Angers  v.  Mutual  Reserve  Life  (1904),  35  Can.  S.  C.  330. 
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When  a  mistake  will  not  be  rectified. — Where  a  policy  is  not 
in  accorda,nce  with  the  real  terms  of  the  agreement,  but  such  terms 
though  agreed  on  with  the  agent  by  the  person  seeking  insuranc-e 
have  not  been  by  him,  or  at  all,  communicated  to  the  insurer,  or  if 
communicated  not  adopted,  rectification  will  not  be  ordered,  but 
the  policy  will  be  declared  not  binding  on  the  insurers,'  a,nd  they 
will  have  to  repay  the  premiums  paid,  as  money  paid  to  them 
under  a  mistake  (fc),  or  for  a  security  which  they  have  not  given 
and  refuse  to  give. 

Subject  to  the  power  of  proving  that  the  policy  does  not 
embody  the  real  terms  agreed  upon,  no  material  terms  may  be 
imported  into  a  written  contra,ct  of  insurance  which  the  parties 
have  not  thought  fit  to  insert  (1). 

Loss  of  policy. — If  a  policy  of  assurance  be  lost  or  destroyed, 
an  action  will  nevertheless  lie  to  recover  the  insurance  money, 
and  the  order  or  judgment  of  the  Court  directing  the  office 
to  pay  will  be  a  sufficient  indemnity  against  subsequent 
claims  (m). 

Payment  of  premium. — Payment  of  a  premium  demanded  on 
application  for  a  policy  does  not  give  the  applicant  an  absolute 
title  to  a  policy.  But  if  the  risk  is  rejected,  or  a  higher  premium 
demanded  Eund  refused,  the  insurer  must  ofter  to  return  the  pre- 
mium. Still,  the  mere  fact  tha,t  the  agent  retains  the  premium 
by  arrangement  with  the  applicant,  pending  an  effort  to  gtet  the 
insurers  to  reconsider  their  decision,  will  not  amount  to  a  failure 
to  repay  {n) . 

Interim  notes. — The  interim  protection  notes  given  by  fire  in- 
surance companies  bear  an  analogy  to  the  slips  commonly  used 
in    cases   of  ma,rine  insurances  preliminary   to   the   issuing  of 

(i)  Fowler  v.  Scottish  Equitable,  supra. 

[1)  Dudgeon  y.  Pembroke,  2  App.  Cas.  284,  298,  46  L.  J.  Q.  B.  409,  36  L.T  N.  S. 
382,  23  W.  R.  499.     Gibson  v.  Small,  i  H.  L.  0.  363. 

(m)  Crockatt  v.  Ford,  25  L.  J.  Ch.  552,  2  Jur.  N.  S.  436,  4  W.  B.  426.  England 
V.  Tredegar,  L.  R.  1  Eq.  344,  35  L.  J.  Ch.  386,  35  Beav.  266. 

(«)  Otterbein  v.  Iowa  State  Insurance  Co.,  57  Iowa  274. 
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policies  (o).  The  slip  contains  the  heads  of  the  contract,  and  iS 
itself  a  contract  of  insurance,  but  not  a  policy,  and,  in  virtue  of 
certain  enactments  when  given  on  marine  risks,  is  not  enforceable 
at  law  or  in  equity,  but  available  in  evidence  where  material  (-p). 

The  slip. — The  Underwriters  at  Lloyds  have,  however,  for  some 
years  undertaken  the  business  of  insuring  against  fire  risks  on 
land,  and  the  ",slip  "  has  been  held  to  constitute  a  binding  policy 
of  insurance,  not  subject  to  the  implied  condition  of  the  tender 
■of  a  policy  within  a  reasonable  time  (q). 

Where  there  is  a  common  intention  to  make  :a  contract  on  the 
terms  of  the  slip,  and  the  policy  is  so  drafted  as  not,  on  a  proper 
■construction,  to  carry  out  such  intention  it  will  be  rectified  (r) . 

Interim  notes. — The  interim  note  contains  a  proposal  to  effect 
an  insurance  on  the  companies'  usual  terms  and  conditions,  and 
the  interim  insurance  is  made  subject  to  those  terms  and  con- 
ditions, and  they  ought  to  be  read  into  the  interim  note  so  fax 
as  they  are  lawful;  and  the  note  forms  a  contract  of  insurance 
■during  the  interval  between  the  proposal  and  the  final  acceptance 
or  refusal  of  the  insurers  (s).  If  there  be  no  final  acceptance 
or  refusal,  it  has  been  held  in  Upper  Canada  that  there  is  a  valid 
insurance  for  one  year  even  though  the  interim  receipt  contains 
the  clause,  "  If  policy  is  not  received  within  thirty  days  the 
assured  is  required  to  notify  the  head  office"  (t).  If  the  interim' 
receipt  is  issued  by  a  person  having  power  to  issue  it,  and  appears 
proper  on  the  face  of  it,  want  of  form  will  not  prevent  its  binding 
the  office  (m)  . 

Interim  receipts. — Interim  receipts  for  the  whole  or  part  of  the 
premium,  and  insuring  the  applicant  for  a  month  or  until  notice 

(o)  Queen  Insurance  Co.  v.  Parsons,  7  App.  Cas.  96,  125,  61  L.  J.  P.  C.  11, 
45  L.  T.  N.  S.  721.  lonides  v.  Facific,  L.  E.  7  Q.  B.  517,  41  L.  J.  Q.  B.  190, 
.26  L.  T.  N.  S.  738,  21  W.  E.  22. 

(p)  Thompson  v.  Adams,  23  Q.  B.  D.  361.  Bhugwandass  v.  Netherlands,  ^c.,  14 
App.  Cas.  83. 

(?)  Thompson  v.  Adams,  supra.    Home  Marine  Ins.  v.  Smith,  46  W.  E.  661. 

(V)  Letts  V.  Excess,  ^c.  (1916),  32  L.  T.  361,  363. 

(s)  Queen  Insurance  Co.  v.  Parsons,  7  App.  Cas.  96,  126,  51  L.  J.  P.  C.  11, 
45  L.  T.  N.  S.  721. 

(i!)  Stones  V.  Anglo-American  Ins.  Co.  (1912),  21  0.  W.  E.  405,  30  W.  N.  886. 

(tt)  Marshall  v.  Western  Canada  Fire  Insurance  Co.  (1911),  18  W.  L.  E.  68, 
4  Sask.  L.  E.  181. 
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of  rejection,  are  common  in  England,  but  have  rarely  been  sub- 
jects/of  action  (a?).  The  law  was  carefully  examined  in  the- 
Canadian  ease  of  Coulter  v.  The  Equity.  Fine  Insurance  Co.  (y). 

An  insurance  company  are  clearly  entitled  to  make  the  insur- 
ance under  an  interim  receipt  subject  to  the  conditions  in  the 
usual  policy  (z) .  Referenoe  thereto  in  the  receipt  will  affect  the 
applicant  with  notice  thereof  (a),  provided  that  he  is  pernaitted^ 
an  opportunity  of  learning  what  the  conditions  are. 

If  the  oiRce  issues  an  interim  receipt  and  through  its  agent 
makes  an  oral  agreement  which  is  not  inconsistent  with  the  terms- 
of  the  receipt,  the  receipt,  in  conjunction  with  the  oral  agreement,, 
constitutes  the  contract  (6). 

If  the  interim  receipt  be  for  so  many  days,  and  the  policy 
contain  a  condition  that  the  insurance  may  be  terminated  at  any 
time  within  the  period  originally  contracted  for  on  ten  days' 
notice,  and  the  repayment  of  a  rateable  portion  of  the  premium, 
for  the  unexpired  term,  ten  days'  notice  must  be  ,given  to  terminate 
the  interim  inisuranoe  and  tender  of  the  unearned  part  -of  the 
premium  'made  (c) .  So  if  a  fire  happens  within  the  period  of 
interim  insurance,  but  after  notice  tjiat  a  regular  insurance  will 
not  be  issued,  the  insurance  company  are  bound  for  ten  days  after 
the  notice  given  (d) . 

But  if  the  insurers  give  no  notice  of  rejection,  and  do  not  issue 
a  policy,  it  would  seem  that  they  will  be  taken  to  have  elected, 
to  accept  the  proposal,  and  they  will  be  liable  thereon,  unless, 
of  course,  it  is  stated  that  silence  amounts  to  refusal  to  go  on  with, 
the  contract.  Where  an  interim  receipt  was  given  on  a  form 
declaring  that  a  policy  would  be  issued  in  sixty  days  if  approved,, 
and  the  agent  giving  the  receipt  did  not  report  the  transaction, 
the  insurers  were  held  liable  for  his  neglect  and  the  absence  of 
the  policy — the  receipt  constituting  a  valid  insurance  (e). 

(«)  Mackie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  "W.  R.  987. 
{t/i  (1904),  9  Ont.  L.H.  35. 
(a)  M'Queen  v.  Phoenix,  37  U.  C.  (C.  P.)  511. 

(a)  Queen  Insurance  Co.  t.  JParsons,  7  App.  Gas.  96,  124  seq.  ;  vide  supra. 
(4)   The  Canadian  Casualty  and  Boiler  Ins.  Co.  v.  Sawthorne  (19071,  39  Can   S   0. 
558. 

io)  Grant  v.  Reliance  Mutual  Fire  Co.,  45  U.  0.  (Q.  B.)  229. 

(d)  Ibid. 

(«)  Patterson  v.  Poyal  Insurance  Co.,  14  Grant  (U.  C.)  169. 
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Transaction  amounting  to  l^t'■-^ns^ranoe. — It  is  rare  for  a  case- 
to  arise  of  a  policy  against  fire  on  land,  lost  or  not  lost.  But  in 
Giffard  v.  Qiificii  Iii.'iiiran<'c  Company  (f),  the  plaintiff  insured 
in  tho  London  and  Liverpool  Companj  from  October  2,  1865, 
to  October  "3,  1866.  Before  the  term  expired  he  received  a  notice 
from  thoir  sub-agent  that  the  insurers  would  renew,  and  acoard- 
ingly  ho  paid  the  promium  to  him  on  their  account.  The  general 
agent  of  the  company  declined  to  renew  the  policy,  and  paid 
the  premium  to  the  Queen  Insurance  Company  (the  defendants), 
who  issued  a  policy,  dated  October  16,  1866,  but  insuring  from 
October  2,  1866,  to  October  2,  1867.  The  premises  were  destroyed 
by  firo  on  October  13,  before  tho  policy  was  issued;  but  the 
plaintiff  did  not  know  that  he  was  insured  by  the  defendants  until 
ho  recei\od  the  policy-  from  the  sub-agent,  ^\■ho  also  acted  for  tho 
defendants.  It  was  held  that  the  transaction  amounted  to  a  ro- 
insuranoo,  and  that  the  defendants  in  effect  insured  the  property, 
"lost  or  not  lost,"  in  other  words,  "burnt  or  not  burnt,"  from 
October  2,  1866,  to  October  2,  1867. 

Open  policy. — In  certain  businesses  in  this  country  it  seems 
to  be  the  practice  to  take  out  an  open  policy  aguinst  all  risks 
by  sea  and  land,  and  to  provide  that  the  assured  may  declare 
thereon  so  soon  as  he  learns  that  property  at  his  risk  of  the  class 
insured  is  in  transit  to  him,  and  whether  such  property  is  at  the 
timo  lost  or  not. 

Firms  which  ha\o  to  transmit  valuable  property  or  securities 
through  tlio  post  thus  insure  them ;  and  even  when  simultaneously 
advised  of  transmission  and  loss,  they  can  still,  under  such  a 
policy,  declare  their  loss,  provided  only  that  they  observe  good 
faith  in  tho  transaction. 

Floating  poliofi/. — Another  class  of  policy  is  that  termed  a  float- 
ing polic}'.  Tho  amomit  of  g-oods  covered  by  such  a  policj-  is 
ascertainable  at  tho  moment  of  loss  only,  and,  to  protect  the 
insurers,  such  a  policy  provides  that  tho  liability  of  the  insurers 
shall  bo  only  rateable  {g). 

(/)  1  Hannay  (New  Briins.)  43'2. 

(g)  As  to  deolMiition  ou  an  open  polioy,  .see  Daries  v.  National  Co.,  (1891)  App. 
Cas.  486. 
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Thus  if  it  be  on  a  fluctuating  amount  of  goods  in  a  warehouse, 
and  the  amount  there  at  the  date  of  a  fire  exceed  the  amount  of 
insurance,  the  owner  will  be  his  own  insurer  pro  rata,  and  will 
not  receive  the  whole  of  the  insurance  monej.  This  kind  of 
policy  is  adopted  to  prevent  the  assured  from  making  his  policy 
•cover  in  effect  a  larger  amount  of  goods  than  are  fairly  insurable 
^t  the  premium  paid  (/;.). 

Endowment  policy. — An  endowment  policy  is  one  by  which  the 
insurance  company  undertakes  to  pay,  or  to  make  return  of,  a 
special  sum  of  money  at  the  termination  of  a  certain  period  during 
the  lifetime  of  the  insured. 

Assessment  polioy. — A  policy  which  requires  the  payment  of 
£xed  premiums  and  provides  that  the  excess  thereof  above  what  is 
required  to  meet  current  claims  and  expenses  shall  be  paid  into  a 
reserve  fund,  and  that  after  a  certain  period  the  policy  holder 
jnay  surrender  the  policy  and  receive  as  its  surrender  value  a 
proportion  of  the  amount  remaining  in  the  reserve  fund  and  con- 
tributed by  him,  is  a  policy  on  the  co-operative  or  assese'ment 
plan  (i). 

Effect  of  war  on  contract. — There  is  nothing  in  the  nature  of 
the  contract  of  life  insurance,  even  where  the  life  is  an  enemy  alien, 
to  put  an  end  to  it  upon  the  outbreak  of  war  {¥).  The  receipt  of 
money  due  from  an  alien  does  not  amount  to  illegal  intercourse  (?). 
The  payment  to  an  enemy  during  war  of  a  claim  under  a  policy 
made  before  the  war  is  prohibited  («),  as  is  the  entering  into  any 
new  insurance  of  any  kind,  or  giving  effect  to  any  pre-war  insur- 
ance in  a  manner  which  benefits  an  enemy  (w) .  If  the  insurance 
is  on  property  situate  in  the  enemy  State,  but  owned  by  a  British 
■company,  there  is  nothing  against  public  policy  in  permitting  the 
insurance  to  continue  in  force  after  war  is  declared  (o) . 

(A)    Vide  post,  cap.  xi. 

(i)  Say  dell -v.  Mutual  Reserve  Fund,  S;c.,  104  Fed.  Hep.  726. 
(k)  Seligman  v.  Eagle  Insurance  Co.,  (1917)  1  Ch.  519,  525. 
(I)  Ealsey  v.  Lowenfeld,  (1916)  2  K.  B.  707. 

(m)  Trading  with  the  Enemy  Proclamation,  Sept.  9th,  1914,  s.  6  (1). 
(«)  Ibid.  s.  6  (6). 

((/)  Nigel  Gold  Mining  Co.  v.  Sonde,  (1901)  2  K.  B.  849.  Janmn  v.  Briefontein 
■Consolidated  Mines,  (1902)  A.  0.  484. 
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C.  Construction  of  Policy. 

"  The  same  rule  of  construction  which  applies  to  all  other  in- 
struments applies  equally  to  a  policy  of  insurance,  viz.,  that  it 
is  to  be  construed  according  to  its  sense  and  meaning  as  collected, 
in  the  first  place,  from  the  terms  used  in  it,  which  terms  are: 
themselves  to  be  understood  in  their  plain,  ordinary,  and  popular 
sense,  unless  they  have  generally  in  respect  to  the  subject-matter, 
as  by  the  knoAvn  usage  of  trade  or  the  like,  acquired  a  peculiar 
sense  distinct  from  the  popular  sense  of  the  same  words,  or  unless 
the  context  evidently  points  out  that  they  must  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention  of 
the  parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense.  The  ordinary,  and  popular  sense  of  the  words 
used  is  not  to  be  discarded  for  some  hidden  meaning,  that  nothing 
but  the  exigency  of  a  hard  case,  and  the  ingenuity  of  an  acute 
mind  would  discover"  (p). 

Difference  between  policies  and  other  instruments. — "  The  only 
difference  betw^een  policies  of  assurance  and  other  instruments 
in  this  respect  is,  that  the  greater  part  of  the  printed  language- 
of  them,  being  invariable  and  uniform,  has  acquired  from  use 
and  practice  a  known  and  definite  meaning,  and  that  the  worlds 
superadded  in  writing  (subject,  indeed,  always  to  be  governed 
in  point  of  construction  by  the  language  and  terms  with  which 
they  are  accompanied)  are  entitled,  nevertheless,  if  there  should 
be  any  reasonable  doubt  upon  the  sense  and  meaning  of  the  whole, 
to  have  a  greater  effect  attributed  to  them  tlian  to  the  pointed 
words,  inasmuch  as  the  written  words  are  the  imlnediate  language 
and  terms  selected  by  the  parties  themselves  for  the  expression  of 
their  meaning,  and  the  printed  words  are  a  general  formula 
adapted  equally  to  their  case  ajid  that  of  all  other  contracting 
parties  upon  similar  oooasions  and  subjects."  While  a  written 
provision  of  the  contract  should  prevail  over  one  inconsistent  with 
it,  and  which  is  part  of  a  printed  form,  yet  only  so  far  as  it  is 
apparent  that  the  parties  intended  to  modify  the  printed  stipula- 
tions will  the  latter  give  way  (q). 

(p)  Delaware  Ins.  Co.  v.  Greer,  120  Fed.  Eep.  196. 

\q)  Robertson  v.  French,  4   East   130,   135,   per  Lord  EUenborough .     Eart  v. 
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Lord  Mansfield's  view  of  the  oonstruction  of  policies  was  that 
"  It  is  certain  that  in  the  construction  of  policies  the  strictuni  jus 
or  apex  juris  is  not  to  be  laid  hold  of;  but  thej  are  to  be  oon-' 
strued  largely  for  the  benefit  of  trade  and  for  the  insured  "  (r). 

Constrtiction  of  policies. — In  the  mercantile  contract  of  insur- 
ance it  is  always  the  custom  to  express  the  mutual  bargain  in. 
short  and  conventional  terms.  The  assured  is  not  meant  to  be 
bound  to  carry  out  his  adventure  in  exact  conformity  with  the 
words  rigidly  construed  and  confined  to  what  is  absolutely  neces- 
sary, but  the  general  words  of  the  policy  are  intended  to  be  con- 
strued so  as  to  conform  to  the  usual  and  ordinary  rhethod  of 
pursuing  the  adventure  (s),  and  the  contract  is  to  be  construed 
in  the  light  of  the  circumstances  under  which  it  was  made  (t). 

But  liberality  of  oonstruction  can  never  justify  indifference 
to  the  real  purpose  of  a  policy,  or  warrant  the  recognition  of  an 
■obligation  which  was  not  directly  or  by  reasonable  implication 
imposed  by  its  terms,  whem  those  tennis  are  fairly  interpreted 
according  to  their  natural  and  ordinary  meaning  (w). 

Policy  construed  against  company. — The  terms  of  a  policy  of 
life  assurance,  being  the  language  of  the  company,  must  be  taken 
most  strongly  against  them  (x).  This  view  is  in  accord  with 
Anderson  v.  FitzgeraM,  4  H.  L.  C.  484,  where  Lord  St.  Leonards 
says^  "  It  [the  policy]  is  of  course  prepared  by  the  company,  an|d 
if,  therefore,  there  should  be  any  ambiguity  in  it,  it  must, 
according  to  law,  be  taken  more  strongly  against  the  person  who 
prepared  it." 

Standard  (1889),  22  Q.  B.  D.  499.  Stout  v.  Commercial  Union  (1882),  11  Biseell 
(U.S.)  309.     Frost's  Works  v.  Miller's  Ins.,  5  Am.  St.  Eep.  846. 

{r)  Pelly  v.  Soyal  Bxchange,  1  Burr.  341,  348.  Fitton  v.  Accidental  Death,  17 
C.  B.  N.  S.  135.  Cole  v.  Accident  Co.,  5  Times  L.  R.  736.  McOowan  t.  Baine, 
{1891)  App.  Gas.  401. 

(s)  Fearson  v.  Commercial  Union,  1  App.  Gas.  507,  per-  Lord  Penzance.  McOowan 
V.  Baine,  (1891)  A.  C.  401. 

it)  Frost's,  S;c.  Works -v.  Miller's  Ins.,  supra. 

(u)  Fearson  v.  Commercial  Union,  1  App.  Gas.  510,  45  L.  3.  461,  35  L.  T.  N.  S. 
445,  24  W.  R.  951.  Baring  Bros.  #  Co.  v.  The  Marine  Insce.  Co.,  10  Times  L.  B. 
276. 

[x)  Notman  v.  Anchor  Co.,  4  G.  B.  N.  S.  476,  27  L.  J.  G.  P.  275,  31  L.  T.  0.  S. 
202,  6  W.  R.  688,  4  Jur.  N.  S.  712.  Fitton  v.  Accidental  Death,  17  G.  B.  N.  S.  122, 
34  L.  J.  G.  P.  28.  Smith  v.  Accidental,  ^c.  Co.,  22  L.  T.  N.  S.  861,  39  L.  J.  Ex. 
211,  L.  R.  5  Ex.  303. 
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Aad  in  another  Scotch  case  the  same  view  is  thus  expressed — 
that  is  the  true  meaning  of  my  contract  which  I  desire  the  othetr 
'Contracting  party  to  put  upon  it,  not  that  which  in  my  owa  favour 
I  wrap  up  in  general  phrase.  But  the  Court  must  not  create  the 
ambiguity  {y). 

In  Birrdl  v.  Dr^er  (z),  however,  it  was  held  that  whether  the 
underwriters  are  to  be  considered  the  "  proferenbes  "  (within  the 
meaning  of  the  maxim  "  Verba  fortius  accipiuntur  contra  pro- 
ferentem ")  with  regard  to  a  condition  in  a  policy  of  insurance 
depends  upon  the  character  and  substance  of  the  condition. 

This  same  rule  of  oonstruotion  is  applied  to  a  policy  of  title 
insurance  (a),  also  to  guarantees  (?>),  and  generally  to  all  instru- 
ments prepared  by  one  party  and  tendered  to  the  other  (o). 

Words  of  special  meaning. — Where  a  life  policy  recited  that  it 
was  on  the  "  reserve  dividend  plan,"  and  that  if  the  premiums 
were  paid  for  ten  years,  the  company  would  pay  to  the  assignee 
of  the  policy  its  equitable  proportion  of  the  "  reserve  dividend 
iund,"  and  the  only  reserve  dividend  plan  known  was  one  by 
the  Actuary  of  the  company,  it  was  adjudged  that  the  liability 
of  the  company  must  be  ascertained  by  that  plan  (dl). 

When  the  words  of  a  policy  are  susceptible  of  the  interpretation 
■given  them  by  the  assured,  although  in  fact  intended  otherwise 
by  the  insurer,  the  policy  will  be  construed  in  favour  of  the 
assured  (e). 

Custom. — The  tendency  of  judicial  decisions  is  jto  pay  more 
regard  to  the  policy  and  less  to  evidence  of  custom.  The  reason 
•of  this  is  that  policies,  especially  fire  and  life,  are  drawn  with 
more  care  and  skill  than  formerly,  and  have  been  corrected  in 
accordance  with  decisions,  and  made  more  distinct  and  precise 
with  the  growth  of  actuarial  experience  (/).'    Fire  and  life  policies 

(y)  Life  Assoen.  Scotland  v.  Foster,   11  0.  S.  C.  (3rd  series)   351,   371.     Oole  v. 
Accident  Ins.  (1889),  6  Times  L.  R.  737. 

(s)  9  App.  Cas.  346,  51  L.  T.  130,  21  So.  L.  R.  590. 

(«)  Trenton  Potteries  Co.  v.  Title  Guarantee  Co.,  50  Hun.  (N.T.)  490. 

(A)  Hargrave  v.  Smee,  6  Bing.  244,  per  Tindal,  C.J. 

{c)  Meyer  v.  Isaac,  6  M.  &  W.  605,  612,  per  AlderBon,  B. 

(rf)  Fuller  V.  Metropolitan  Life,  ^c,  37  Fed.  Rep.  U.  S.  163. 

(e)   Wallace  y.  German  American  Ins.  Co.,  41  Fed.  Rep.  U.  S.  742. 

■(/)  See  Pearson  v.  Commercial  Union,  I  App.  Cas.  510,  per  Lord  O'Hagan. 
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are  drawn  as  legal  and  not  mercantile  documents,  and  there  are 
not  many  oases  in  which  they  can  be  construed  with  reference  to 
mercantile  custom  except  in  floating  policies  by  wharfingers  and 
others  {g).     In  America  the  tendency  is  the  same. 

Custom  may  control  ambiguous  meaning. — When  the  interpre- 
tation of  words  or  the  construction  of  a  clause  in  the  policy,  that 
may  be  understood  in  a  sense  more  or  less  extensive,  has  not  been 
fixed  by  judicial  decisions,  parol  evidence  may  be  admitted  tO' 
show  whether  they  have  obtained  by  use  and  practice  between  the 
assurers  and  the  assured  any,  and  what,  known  and  definite  im- 
port (h).     The  usage  if  proved  will  govern  the  construction  («'). 

Lex  domicilii. — A  policy  on  his  life  was  effected  by  a  domi- 
ciled Englishman,  for  the  benefit  of  his  wife  and  children,  through 
the  English  branch  of  an  insurance  company  which  carried  on 
business  in  New  York,  and  it  was  decided  that  the  policy,  so  far 
as  it  consisted  of  a  settlement  of  the  policy  money,  must  be 
construed  in  accordance  with  the  law  of  the  domicile  of  the 
insured  {k). 

Lex  loci  contractus. — And  where  a  resident  of  Missouri  signed 
in  that  State  an  application  for  life  insurance,  but  the  policy  was 
executed  by  the  insurers  at  their  ofiice  in  New  York,  and  was 
transmitted  to  the  assured  in  Missouri,  where  the  premiums  were 
paid,  it  was  held  to  be  a  Missouri  contract  governed  by  the  laws 
of  that  State  (Z). 

Words  construed  in  popular  sense. — If  any  doubt  arises  as  to 
the  meaning  of  a  word  the  Courts  will  usually  construe  it  in  its 
popular  and  not  in  its  philosophical  or  scientific  sense,  on  the 
principle  that  the  parties  expressed  themselves  in  the  ordinary 

(ff)  North  'British  and  Mercantile  v.  Liverpool,  London,  and  Globe,  46  L.  J.  Ch.  537, 
5  Ch.  D.  569,  36  L.  T.  N.  S.  629.  North  British  and  Mercantile  t.  Moffat  LET 
C.  P.  25,  41  L.  J.  C.  P.  1,  25  L.  T.  N.  S.  662,  20  "W.  E.  114. 

(h)  Syers  t.  Bridge,  2  Doug.  527. 

(i)   Crofts  V.  Marshall,  7  C.  &  P.  S97. 

(le)  CrosslandM.  Wrigley,  43  W.  E.  C.  A.  673. 

(V)  Bquitable  Life  Assurance  Society  of  V.  S.  v.  Bettus  (1887—91),  Fed.  Eeo  TJ  S 
Dig.  196.  '  ^' 
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language  of  men  of  business  and  owners  of  property,  who  have 
insured  or  who  are  about  to  insure  (m). 

For  instance,  fire  will  not  be  held  to  include  explosion,  even 
where  the  explosion  is  due  to  ignition,  nor  gas  held  to  include 
all  that  chemists  would  include  under  the  word. 

Custom  cannot  contradict  language  of  policy. — Primary  stress 
must  be  laid  on  the  language  of  the  policy.  If  that  be  cloar  no 
custom  can  be  admitted  to  contradict  it,  and  no  custom  which  is 
not  a  general  custom  of  trade  will  be  admitted  (w) . 

This  applies  to  all  contracts  of  insurance,  as  to  other  mercantile 
contracts.  Even  if  the  latter  are  in  short  terms,  unless  there  is 
dubiety  or  ambiguity  in  the  contract,  evidence  of  intention  will  not 
be  received  (o) . 

Latent  ambiguity. — Where  there  is  a  latent  ambiguity  in  a 
policy,  so  that  it  becomes  necessary  to  examine  other  documents 
and  to  have  recourse  to  parol  evidence,  the  question  is  one  of  fact, 
and  therefore  for  the  jury,  and  not  simply  one  of  construction  for 
the  Court  (p). 

Explanation  of  policy  by  custom. — Parol  evidence  may  be  ad- 
duced to  explain,  but  not  to  contradict,  a  written  document,  and 
in  a  commercial  contract,  mercantile  custom  will  be  the  dictionary 
whence  to  draw  explanations  (g').  But  Lord  Hatherley,  in  the 
same  case,  said  in  effect  that  only  the  very  strongest  evidence  of 
custom  could  impose  a  non-natural  meaning  on  a  contract  whose 
terms  have  a  plain  natural  sense  and  meaning.  Thus,  a  policy 
on  a  general  stock  of  hardware  will  not  cover  gunpowder,  and  if 
there  be  a  condition  against  storage  of  gunpowder,  parol  evidence 
will  not  be  admissible  that  the  parties  understood  hardware  to 
include  gunpowder  in  canisters  (r) . 

(m)  Stanley  v.  Western  Insurance,  per  Kelly,  C.B.,  37  L.  J.  Ex.  73,  L.  E.  3  Ex. 
71,  17  L.  T.  N.  S.  513,  16  W.  E.  369. 

(«)  Robertson  v.  Marjoriianks,  2  Stark.  S76.    Blackett  v.  Royal  Exchange,  2  0.  &  J. 
244,  per  Lyndhurst,  C.B.  (249). 

(o)  Bowes  V.  Shand,  2  App.  Cas.  at  486,  per  Lord,  Gordon ;  46  L.  J.  Q.  B.  561, 
36  L.  T.  N.  S.  867. 

{p)  Hordern  v.  Commercial  Union,  56  L.  T.  240. 
■  Bowes  V.  Shand,  2  App.  Cas.  468  ;  per  Lord  Cairns,  26  W.  E.  730. 
Mason  v.  Hartford  Fire,  37  U.  0.  (Q.  B.)  437.    See  Blackett  v.  Royal  Exchange, 
:  J.  244. 

P.  3 
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If  a  person  who  is  not  a  linendraper  insures  against  fire  his 
"  stock-in-trade,  household  furniture,  linen,  wearing  apparel,  and 
plate,"  the  policy  will  not  include  and  protect  linendrap-ery  goods 
subeequently  purchased  on  speculation;  the  word  linen  in  the 
policy  will  be  confined  to  household  linen,  or  linen  used  as 
apparel  (s) . 

The  stock-in-trade  of  a  baker  does  not  mean  his  bread  only  (t). 

Fraud — Acquiescence. — A  policy  obtained  by  fraud,  or  by  a 
breach  of  the  hig'h  degree  of  good  faith  required  as  between  insurer 
and  assured,  beiug  only  voidable,  the  party  defrauded,  whether  in- 
surer or  assured,  must  take  steps  to  avoid  the  contract  (m),  or  he 
will  he  held,  by  his  quieeoenoe,  to  have  assented  to  the  contract 
and  elected  to  treat  it  as  valid.  If  the  insurer  discovers  that  he 
has  been  induced  by  fraud  to  grant  the  policy,  and  after  such  dis- 
covery accepts  premiums  and  treats  the  policy  as  good,  it  would 
seem  that  he  would  thereafter  be  estopped  from  denying  its 
validity,  more  especially  if  he  allows  the  policy  to  be  assigned  to 
a  bond  fide  holder  for  value  (x) . 

Fraud  of  assured. — There  are  four  courses  open  to  the  insurer 
on  discovering  that  he  has  been  induced  to  grant  the  policy  through 
fraud  of  the  assured — 

1.  To  refuse  to  receive  further  premiums,  and  repudiate  the 
contract  after  discovering  the  fraud. 

2 .  To  seek  delivery  up  and  cancellation  of  the  policy  («/) . 

3.  If  the  policy  has  matured,  by  defending  any  action  for 
recovery  of  the  insurance  money  (.z). 

4.  If  the  policy  has  not  matured  and  there  is  danger  of  the 

(«)   Watehorn  v.  Lcmgford,  3  Camp.  423. 

\t)  Moadinger  v.  Mechanics'  Fire.  %c.,  2  Hall  (N.  T.)  490,  2  N.  T.  Sup.  Ct.  527. 

(m)  British  Equitable  v.  (?.  W.  R.,  38  L.  J.  Oh.  132,  314,  20  L.  T.  N.  S.  422,  17 
TV.  R.  561.  London  Assurance  y.  Mamel,  11  Ch.  D.  363,  48  L.  J.  Ch.  331,  27 
W.  R.  444. 

{x)  See  per  Inglis,  L.P.,  in  Scottish  Equitable  v.  Buist,  4  0.  S.  C.  (4th  serieB)  1076 
to  1082. 

(y)  Prince  of  Wales  Assurance  Co.  v.  Palmer,  25  Beav.  605.  London  Assurance  v. 
Mansel,  11  Ch.  D.  363,  372,  supra.  British  Equitable  v.  G.  W.  R.,  vide  supra. 
Brooking  v.  Maudslay,  38  Ch.  D.  636.     Thornton  v.  Knight,  16  Sim.  509. 

(a)  London  and  Provincial  Marine  v.  Seymour,  17  Eq.  85,  43  L.  J.  Ch.  120,  29 
L.  T.  N.  S.  641,  22  W.  R.  201.  Seymour  v.  London  and  Provincial,  42  L.  J.  0.  P. 
Ill  note,  27  L.  T.  N.  S.  417.    Scare  v.  Brembridge,  L.  E.  8  Ch.  App.  22. 
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■evidence  for  the  defence  being  lost,  an  action  to  perpetuate  testi- 
mony may  be  brought  (a) . 

Fraud  of  insurer. — Fraud  in  inducing  a  person  to  accept  a 
p.olicy  -will  not  render  the  insurers  liable  thereon,  if  by  the  terms 
of  the  policy  the  action  is  not  maintainable  (&).  To  hold  other- 
wise would  be  to  permit  recovery  on  a  contract  other  than  that' 
made  (c).  The  only  remedy  is  to  repudiate  the  contract,  and 
seek  rescission  and  return  of  premium  (d) . 

But  the  Court  does  not  determine  the  rights  of  parties  under  a 
life  policy  in  advance;  and  therefore  where  the  company  declined 
to  accept  premiums  on  the  ground  that  the  policy  was  invalid, 
the  Court  refused  a  declaration  that  the  policy  was  valid  in  an 
-action  brought  during  the  life  of  the  assured,  the  company  under- 
taking not  to  rely  on  the  non-payment  of  premiums  as  a  bar  to  any 
future  action  (e). 

If  the  insured  had  a  right  to  rescind,  and  acted  on  the  contract, 
he  cannot  subsequently  rescind  (/) . 

If  the  insurers  have  sought  to  cancel  a  policy  on  the  grounds  of 
fraud  in  the  application,  not  going  to  the  interest  of  the  assured, 
and  have  failed,  they  will  not  be  stopped  by  the  former  judgment 
from  pleading  to  an  action  on  the  policy  that  the  assured  had  no 
interest  in  the  life  on  which  the  policy  -was  granted  {g) . 

Illegal  insurance. — Insurance  on  an  illegal  undertaking  is  void. 
This  is  well  understood  in  marine  insurance  {h) .  Few  cases  could 
be  suggested  of  land  insurance  on  buildings  used  for  an  illegal 
purpose  in  this  country.  But  in  America  cases  are  oommon. 
Thus  insurance  on  spirits,  and  casks  containing  them,  in  a  State 
-where  an  an ti -liquor  law  was  in  force,  has  been  held  void  {i),  and 

(a)  Brooking  v.  Maudslay,  38  Oh.  D.  636. 

(h)  Tebbetts  v.  Hamilton  Mutual  Fire,  85  Mass.  (3  Allen)  569. 

[c)  Fowler  v.  Scottish  Fquitabb,  28  L.  J.  Ch.  525,  32  L.  T.  110,  7  W.  E.  6,  i  Jur. 
N.  S.  1169. 

(d)  EettUwell  v.  Refuge  Ins.  Co.,  (1907)  2  K.  B.  242.  Affirmed  (1908)  1  K.  B. 
545,  affirmed  (1909)  A.  C.  243. 

(l)  Honour  v.  FquitabU,  (1900)  1  Ch.  D.  852,  69  L.  J.  Ch.  420,  82  L.  T.  144. 
(  f)  Lloyd  V    Union  Ins.  Co.,  2  Pugwley  (New  BruDS.)  498.     See  Clarke  v.  Dickson, 
j;  B.  &  E.  148,  33  L.  T.  136,  7  W.  R.  443. 

(g)  Ferguson  v.  Massachusetts  M.  #  D.  Co.,  22  Hun.  (N.  T.)  320. 

ih)  Cunard  v.  Hyde,  2  El.  &  El.  1. 

(i)  Kelly  V.  Home  Ins.  Co.,  97  Mass.  288. 

3(2) 
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also  one  on  an  unlioensod  billiard  and  drinking  saloon  (k).'    But 
■where  the  policy  was  on  the  stock  of  a  chemist  who  had  liquor 
unknown  to  the  insurers  for  illegal  sale,  the  Court  held  that  there 
"was  nothing  to  show  the  insurers  that  the  object  of  the  contract 
was  illegal  (I).    The  test  question  there  is,  whether  the  violation  of 
law  is  the  direct  purpose  of  the  contract  or  purely  collateral  to 
and  independent  of  it  (m) .    But  it  would  seem  more  in  accordance 
with  the  policy  of  the  law  to  hold  that  no  one  should  be  allowed 
to  receive  indemnity  in  respect  of  property  used  for  an  unlawful 
purpose,  if  that  use  continues  down  to  the  date  of  the  loss.   Where 
on  the  trial  of  an  action  the  plaintiff's  case  discloses  that  the 
transaction,  which  is  the  basis  of  his  claim,  is  illegal,  the  Court 
cannot  properly  ignore  the  illegality,  or  give  effect  to  the  claim, 
even   if   the   illegality    be    not   pleaded    or    relied    on    by   the 
defendants'  (n) . 

{k)  Johnson  y.  Union  Mutual  Fire  Co.,  127  Mass.  555. 

{I)  Garrigan  v.  Lycoming  Fire,  38  Am.  Eep.  687.  Niagara  Fire  v.  Degraf, 
12  Mich.  124. 

(m)  Boardman  v.  Merrimack  Ins.  Co..  62  Mass.  (8  Cush.)  583.  HinkleyY.  Germama 
Fire  Co.,  140  Mass.  38,  54  Am.  Rep.  445. 

(«)  Gedge  v.  Royal  Exchange  Assurance  Corporation,  (1900)  2  Q.  B.  214,  C.  A. 
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CHAPTEE  II. 

INSURABLE  INTEREST. 

Who  num  insure. — Any  person  may  effect  an  insurance,  pro- 
vided that  he  has  an  insurable  interest  (hereinafter  defined)  in 
the  life  or  property  which  he  desires  to  have  insured  {a).  It  is 
sometimes  said  that  minors  cannot  enter  into  contracts  of  insur- 
ance (6).  But  there  seems  no  reason  why,  if  insurers  are  willing 
to  enter  into  a  contract  of  insurance  with  an  infant,  he  should  not 
te  able  to  contract  with  them  in  the  same  manner  as  he  might 
«nter  into  other  contracts  which  are  for  his  benefit:  the  rule  being 
that  a  contract  by  an  infant  which  is  voidable  only  by  him  and 
not  absolutely  void  is  binding  upon  the  other  contracting  party 
until  avoided  (c).  An  insurance  contrary  to  the  interest  of  the 
infant  is  voidable.  An  insurance  which  absorbed  in  premiums 
the  bulk  of  the  infaat's  income  would  probably  be  deemed  con- 
trary to  his  interest.  The  privilege  of  avoidance  is  that  of  the 
infant  only,  and  not  that  of  the  other  party  with  whom  he  con- 
tracts {d) .  But  if  an  infant,  after  having  paid  the  premium  and 
had  the  benefit  of  the  insurance  for  a  time,  were  to  repudiate 
the  contract,  it  would  seem  that  having  had  the  consideration  in 
part  he  could  not  upon  repudiation  recover  the  premium  paid  by 
him  (e). 

Gambling  Act. — The  existence  of  an  insurable  interest  as  the 
basis  of  a  contract  of  insurance  is  made  necessary  by  the  Life 

(a)  Goddart  v.  Garrett  (1692),  2  Vem.  269. 

(J)  As  regards  Ontario,  see  as  to  the  infant's  power  to  efEeot  insurance  on  his  life 
if  of  the  age  of  fifteen,  the  Ontario  Insurance  Act,  1912,  s.  169,  sub-s.  9. 

(«)  Imperial  Life  t.  Charlebois,  2  On.  N.  417. 

(d)  Leake,  Contracts,  652. 

(«)  Solmes  V.  Blogg,  8  Taunt.  508.  Ex  parte  Taylw,  8  D.  M.  &  G.  254,  26  L.  J. 
Skey.  35.     VaUntini  v.  Canali,  24  Q.  B.  D.  166. 
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Assurance  Act,   1774,  commonly  called  the  Gambling  Act  (/)„ 
which  enacts  as  follows:  — 

Sect.  2.  Whereas  it  hath  been  found  by  experience  that  the 
making  iuBurances  on  lives,  and  other  events  wherein  the  assured 
shall  have  no  interest,  hath  introduced  a  mischievous  kind  of 
gambling,  be  it  enacted  that  from  and  after  the  passing  of  this 
Act  no  insurance  shall  be  made  by  any  person  or  persons,  bodies 
politic  or  corporate,  on  the  life  or  lives  of  any  person  or  persons; 
or  on  any  other  event  or  events  whatsoever,  wherein  the  person 
or  persons  for  whose  use,  benefit,  or  on  whose  account  such  policies 
shall  bo  made,  shall  have  no  interest,  or  by  way  of  gaming  and 
wagering;  and  that  every  assurance  made  contrary  to  the  true 
intent  and  meaning  hereof,  shall  be  null  and  void  to  all  intenta 
and  purposes  whatsoever.  This  section  includes  insurance  against 
fire  as  well  as  insurance  on  life  (g) .  A  like  provision  as  to  marine 
insurance  is  made  by  6  Edw.  VII.  c.  41,  s.  4. 

Sect.  3.  And  be  it  further  enacted,  that  in  all  cases  where  the- 
insured  hath  interest  in  such  life  or  lives,  events  or  events,  no- 
greater  sum  shall  be  recovered  or  received  from  the  insurer  or 
insurers  than  the  amount  or  value  of  the  interest  of  the  insured  in 
such  life  or  lives,  event  or  events. 

The  Act  does  not  prevent  a,  life  policy  from  being'  assigned  to 
a  person  without  interest  (h).  The  absence  of  insurable  interest 
can  only  be  pleaded  in  defence  of  the  insurer  (i),  but  the  Court 
may  take  notice  of  the  illegality  even  if  not  pleaded  (k). 

Wagering  policies  are  also  made  null  and  void  by  8  &  9  Viot. 
c.  109,  s.  18  (l). 

The  Gambling  Act  was  never  in  force  in  America,  but  has  beeti 
there  interpreted  as  declaratory  only  of  the  common  law  (m); 
and  this  view  is  supported  by  English  cases  (n),  at  any  rate  so  far 
as  concerns  fire  insurance. 

(/)  14  Greo.  III.  0.  48  (a.d.  1774).     Goddart  v.  Garrett,  supra. 
Ql)  Smith's  Mercantile  Law,  414. 
{h)  Ashley  v.  Ashley,  3  Sim.  149. 
(t)  Hadden  v.  Bryden  (1899),  1  F.  710. 
{k)  Gedge  v.  Royal  Exchange,  (1900)  2  Q.  B.  214. 
(i)  Sowa/rd  v.  Refuge  Friendly  Society,  54  L.  T.  644. 
{m)  Suss  V.  ifutual  Benefit  Life  Co.,  23  N.  T.  516. 

(«)  Lynch  t.  Dakell,  i  Bro.  P.  C.  431.      Sadlers  Co.  y.  Badcock,  2  Atkyns  554. 
.  1  Wils.  10.  '  J'  » 
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In  Ireland  the  Gambling  Act  applies  to  policies  executed  after 
Kov.  1,  1866  (o). 

The  Children's  Act,  1908,  s.  7,  forbids  insurance  on  a  child 
taken  in  to  nurse.     It  is  not  retrospective  (p). 

Definition  of  insurable  interest. — What  will  be  an  insurable 
interest  within  the  statute  is  not  easy  to  define.  Lord  Eldon 
said  {q):  "  Since  the  19  Geo.  II.  (r)  it  is  clear  that  the  assured 
must  have  an  interest,  whatever  we  understand  by  that  term.  In 
order  to  distinguish  the  intermediate  thing  between  a  strict  right 
or  a  right  derived  under  a  contract  and  a  mere  expectation  or 
hope  which  has  been'  termed  an  insurable  interest,  it  has  been  said 
in  many  cases  to  be  that  which  amounts  to  a  moral  certainty.  I 
have  in  vain,  however,  endeavoured  to  find  a  fit  definition  for  that 
which  is  between  a  certainty  and  an  expectation,  nor  am  I  able 
to  point  out  what  is  an  interest  unless  it  be  a  right  in  the  pro- 
perty or  a  right  derivable  out  of  some  contract  about  the  property 
insured,  which  in  either  case  may  be  lost  upon  some  contingency 
affecting  the  possession  or  enjoyment  of  the  party.  Expectation, 
though  founded  upon  the  highest  probability,  is  not  interest,  and 
it  is  equally  not  interest  whatever  might  have  been  the  chances 
in  favour  of  the  expectation."  His  lordship  went  on  to  say: 
"  If  moral  certainty  be  a  ground  for  insurable  interest,  there  are 
hundreds,  perhaps  thousands,  who  would  be  entitled  to  insure. 
First  the  dock  company,  then  the  dock-masters,  then  the  ware- 
house-keeper, then  the  porter,  then  every  other  p'crson  who  to  a 
moral  certainty  would  have  anything  to  do  with  the  property, 
and  of  course  get  something  by  it.  Suppose  A.  to  be  possessed 
of  a  ship  limited  to  B.,  in  case  A.  dies  without  issue;  that  A. 
has  twenty  children,  the  eldest  of  whom  is  twenty  years  of  age  ( ! ), 
it  is  a  moral  certainty  that  B.  will  never  come  into  possession, 
yet  this  is  a  clear  interest.  On  the  other  hand,  suppose  the  case 
of  the  heir-at-law  of  a  man  who  has  an  estate  worth  20,()00Z.  a 
year,  and  is  ninety  years  of  age:  upon  his  deathbed  intestate  and 

to)  29  &  30  Vict.  0.  42. 

(>)  Glasgnw  parish  Council  v.  Martin  (1910),  S.  0.  (J.)  102,  47  Sc.  L.  E.  773, 
6  Adam  276.  ^       ^   „„^ 

(q)  Lucena  v.  Craufurd,  2  N.  R.  269,  321,  1  Taunt.  325. 
(r)  19  Geo.  II.  c.  37,  relates  to  marine  insurance. 
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i 

incapable,  from  incurable  lunacy,  of  making  a  will,  there  is  no 
man  who  will  deny  that  such  heir-at-law  has  a  moral  certainty  of 
succeeding  to  the  estate,  yet  the  law  will  not  allow  that  he  has 
any  interest  or  anything  more  than  a  mere  expectation." 

"  Considering,"  in  the  words  of  the  same  learned  judge,  "  tli© 
caution  with  which  the  Legislature  has  provided  against  gambling 
by  insurance  upon  fanciful  property,  it  is  certainly  desirable  that 
no  purely  sentimental  interest,  such  as  an  expectation  or  an 
anxiety,  should  be  made  the  ground  of  a  policy." 

Lord  Blackburn  said:  "  I  know  no  better  definition  of  an  in- 
terest in  an  event  than  that  by  Lawrence,  J.,  that  if  the  event 
happens,  the  party  will  gain  an  advantage;  if  it  is  frustrated, 
he  will  suHer  a  loss"  (s).  Farwell,  L.J.,  expressed  a  doubt  as 
to  a  man's  pecuniary  inter^t  in  his  own  death  (t).  The  interest 
must  subsist  when  the  policy  is  taken  out  {u). 

Whether  interest  must  be  stated. — It  is  not  necessary  in  a  policy 
of  insurance  to  state  the  precise  nature  of  the  interest,  and 
whether  the  property  be  absolute,  or  special.  A  consignor,  a  con- 
signee, a  prize  agent  (as  such),  may  all  insure;  but  they  are 
not  bound  to  specify  what  the  interest  is  (x)  in  the  absence  of 
special  stipulation.  And  unless  the  policy  requires  it,  it  is  not 
necessary  to  show  to  the  insurance  company,  in  the  preliminary 
proofs,  that  the  claimant  had  an  insurable  interest  in  the  'life  of 
the  deceased  (y).  And  where  a  policy  on  thie  life  of  a  third 
person  stated  that  the  proposer  alleged  that  he  was  interested  in 
the  life  of  the  assured,  "  of  which  allegation  satisfactory  proof 
has  to  be  furnished  to  the  directors  of  the  company";  and  it 
went  on  to  provide  that  should  any  difference  or  dispute  arise 
between  the  proposer  and  the  company  the  difference  was  to  be 
decided  by  the  judge  of  the  County  Court,  who  should  alone 
have  jurisdiction  to  hear  and  determine  it,  it  was  held  that  proof 
of  insurable  interest  was  not  a  condition  precedent  to  the  oom- 

(s)  Wihon  V.  Jones,  L.  E.  2  Ex.  150,  per  Blackburn,  J.,  36  L.  J.  Ex.  78,  15  L  T. 
N.  S.  669,  15W.E.  435. 

{t)  Griffiths  V.  Flemmg,  78  L.  J.  K.  B.  at  p.  574. 

(«)  Howard  v.  Lancashire,  ^c,  11  Canada  Sup.  Ct.  92. 

(x)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  1  L.  J.  K.  B.  158  (1832). 

(t/)  BUbs  on  Ins.  413. 
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panj's  liability,  and  that  the  matter  in  dispute  might  be  tried 
"by  a  judg-e  in  the  County  Court  (z). 

Kmds  of  insurable  interest — Insurers. — Any  one  who  by  oon- 
Iract  is  liable  to  pay  any  money  in  case  of  the  loss  of  anything  has 
■an  insurable  interest  in  that  thing.  This  includes  insurers.  They 
-have  au  interest  in  the  subject-matter  of  a  policy  which  will 
support  a  re-insurance,  which  is  now  in  every  case  lawful  by 
English  law  (a). 

As  a  general  principle  the  Courts  will  lean  in  favour  of  an 
insurable  interest  if  possible  without  assuming  facts  which  do 
not  exist,  or  stretching  the  law  beyond  its  proper  limits  (&). 

Person  in  Ms  own  life. — In  his  own  life  a  person's  insurable 
interest  is  considered  to  be  sufficient  to  entitle  him  to  recover 
whatever  sum  he  may  have  insured  it  for,  and  this  is  so  if  the 
insurance  is  for  a  portion  of  his  life  only  (c).  And  there  is 
notRing  to  prevent  a  person  insuring  his  own  life  for  his  own 
benefit  as  often  as  he  pleases,  even  though  when  insuring  he 
intends  to  assign  to  another  person;  but  if  ah  initio  the  insurance 
is  intended  for  the  benefit  of  another  person  only,  and  that  fact 
is  concealed,  the  case  is  within  the  provision  of  14  Geo.  III.  c.  48, 
which  requires  that  the  name  of  the  person  to  be  benefited  should 
'be  inserted  in  the  policy  {A). 

The  law  will  not  allow  the  provisions  of  the  statute  to  be 
-evaded  by  an  insurance  being  nominally  effected  by  a  person  on 
his  own  life,  but  really  for  another  person  who  pays  the  premiums, 
•and  to  whom  the  policy  is  assigned  (e).     In  the  case  of  Wain- 

{z)   Cowell  V.    The    Yorhshire    Provident   Life    Ass.    Co.    (1901),   17  T.  L.  R.  452, 
K.B.  Div. 

{a)  19  Geo.  II.  o.  37,  s.  4,  forbidding  re-assurance,  was  repealed  in  1906  by 
6  Edw.  VII.  c.  41,  s.  92.     The  enactment  in  force  on  this  subject  as  to  marine 
insurance  is  6  Edw.  VII.  o.  41,  s.  9.     The  American  law  is  to  be  found  in  New 
lork  Bowery  Fire  v.  New  York  Fire,  17  Wendell  (N.  T.)  359. 
(4)  Stock  V.  Inglis,  12  Q.  B.  D.  664,  10  App.  Gas.  263. 

(c)   Wainwright  v.  Bland,  1  Mood.  &  Rob.  481,  1  M.  &  W.  32,  5  L.  J.  Ex.  147. 
{d)  MeFarlane  v.  Boyal  London  Friendly  Society,  2  Times   L.  R.  755.      North 
.American  Life  v.  Graigen,  13'Canada  Sup.  Ct.  278. 

(«)  Sadden  v.  Bryd^n  (1899),  1  Eraser,  S.  C.  S.  (5th  series)  710.  Brophy  y. 
-N.  American,  32  Canada,  Sup.  Ct.  261.  Alamai  v.  Positive  Government  Security 
.Life,  I.  L.  E.  23  Bom.  191.  Sinton  v.  Mutual  Reserve  (1904),  102  Am.  State 
-Eep.  545.  . 


42  THE   LAWS   OF    INSURANCE. 

Wright  v.  Bland  {f)  Lord  Abinger,  C.B.,  said:  "If  the  jurjr 
thought  that  the  policy  was  really  and  substantially  the  policy^ 
of  Wainwright  the  plaintiff,  that  he  merely  used  Miss  Aber- 
cromby  as  an  instrument,  and  effecting  the  policy  in  her  name,  he- 
himself  found  the  money  with  the  design  of  getting  the  benefit 
of  it  himself,  either  by  will  or  assignment  or  by  some  other  means,, 
then  I  am  of  opinion  such  a  transaction  would  be  a  fraudulent 
evasion  of  the  statute  14  Geo.  III.  c.  48.  The  mere  circumstance, 
however,  that  some  other  party  paid  the  premiums  would  not 
per  se  be  sufficient  evidence  that  the  insurance  was  not  for  the- 
benefit  of  the  person  in  whose  name  it  was  effected  "  {g). 

A  beneficiary  named  in  a  life  policy  has  no  such  vested  interest 
as  to  prevent  the  substitution  of  another  beneficiary;  and  when 
a  person  effects  an  insurance  on  his  own  life,  designating  another 
as  payee,  the  latter  may  sue  on  the  policy  without  showing  an 
insurable  interest  (Ji). 

Where,  however,  a  person  insured  his  own  life  for  behoof  of 
another,  his  executors,  administrators,  and  assigns,  and  retained, 
the  policy  in  his  own  possession  and  paid  the  premiums,  the 
beneficiary  having  died  before  the  insured,  his  legal  personal  re- 
presentatives were  held  to  be  trustees  of  the  policy-money  for 
the  insured  {i). 

If  the  insurance  company  waives  the  defence  of  want  of  in- 
surable interest,  the  question  to  whom  the  policy  belongs  may  be- 
determined  as  if  the  Act  did  not  exist  (fc). 

The  bona  fide  assignee,  whether  for  valuable  consideration  or 
not,  of  a  person  who  has  insured  his  own  life  has  as  full  a  right 
to  the  policy-money  as  his  assignor  would  have  had  without  such- 
assignee  having  any  interest  in  the  life  of  the  assignor  beyond' 
the  assignment  itself  (J). 

(/)  Wainwright  \.  JSland,  1  Moo.  &  Rob.  487.  Forganv.  Fearl  Life  (1907),  51 
S.  J.  230. 

((/)  Shilling  v.  Accidental,  27  L.  J.  Ex.  17,  1  P.  &  F.  116,  2  H.  &  N.  43,  5  "W.  E.. 
567.     Scott  V.  Rose,  Long  &  Towns.  64,  3  Ir.  Eq.  Rep.  170. 

(h)  IngersoU  v.  Knights  of  Golden  Ride,  47  Fed.  Rep.  272.  Rohinson  v.  United' 
States,  %c.,  68  Ped.  Rep.  826.  American  Employers'  Liability  v.  Barr,  68  Eed.  Rep^ 
873. 

(t)  Re  Policy  No.  6402  of  the  Scottish  Equitable,  (1'902)  1  Ch.  D.  282,  85  L.  T. 
720,  71  L.  J.  Oh.  189,  60  W.  E.  327.  Slattery,  In  the  matter  of  (1918),  W.  C.  & 
Ins.  Rep.  307.  {k)  Hodden  v.  Bryden,  supra. 

[t)  Ashley  \.  Ashley,  3  Sim.  149.  Mutual  Life  Co.  v.  Allen,  52  Am.  Rep.  246.. 
Bursinger  v.  Banle  of  Watertown,  58  Am.  Rep.  848. 
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Husband  and  infe. — A  married  woman  may  insure,  and  is 
presumed  to  have  an  insurable  interest  in,  the  life  of  her  hus- 
band (m).  Conversely  a  husband  is  presumed  to  have  such  an 
interest  in  the  life  of  his  wife  (n) . 

By  the  Married  Women's  Property  Acts,  1870  (o)  and  1882  (p), 
a  married  woman  may  insure  her  own  or  her  husband's  life  for 
her  separate  use;  and  a  policy  effected  by  a  married  man  on  his 
own  life,  and  expressed  upon  the  face  of  it  to  be  for  the  benefit 
of  his  wife  or  of  his  wife  and  children,  or  any  of  them,  shall 
enure  and  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her 
separate  use,  and  of  his  children,  or  any  of  them,  according  to 
the  interest  so  expressed,  and  shall  not,  so  long  as  any  object  of 
the  trust  remains,  be  subject  to  the  control  of  the  husband  or  his 
creditors,  or  form  part  of  his  estate;  and  a  trustee  thereof  may  be 
appointed  by  a  judge  of  the  Cliamcery  Division  of  the  High 
Court,  or  by  the  judge  of  the  County  Court  within  the  jurisdic- 
tion of  which  the  insurance  office  is  situate.  If  it  shall  be  proved 
that  the  policy  was  effected  and  premiumfi  paid  by  the  husband 
with  intent  to  defraud  his  creditors,  they  shall  be  entitled  to 
receive  out  of  the  sum  secured  an  amount  equal  to  the  premiums 
60  paid  (q).  t 

Relatives — General  rule. — The  general  rule  would  seem  to  be, 
that  where  the  person  who  effects  an  insurance  on  the  life  of 
another  is  so  related  to  that  other  as  to  have  upon  him  a  claim 
for  support  enforceable  by  law,  there  the  relationship  gives  an 
insurable  interest;  and  where  a  relative  is  as  a  fact  supported, 
he  has,  according  to  a  recent  decision,  an  insurable  interest  in 
the  life  of  him  by  whom  he  is  supported  (r),  but  mere  natural 
love  and  affection  is  not  sufhcient  per  se  to  constitute  insurable 
interest  (s).     Where  the  plaintiff  insured  her  father's  life  and 

(m)  Seed  v.  Boyal  Exchange,  2  Peake  (Add.  Cas.)  70.  Married  Women's  Property 
Act,  1882,  s.  11. 

(«)  Griffiths  V.  Fleming,  (1909)  1  K.  B.  805,  78  L.  J.  K.  B.  567.  Compare  BaMer 
V.  Xfnion,  43  N.  Y.  283.     Wright  v.  Brown  (1849),  11  JD.  459,  at  p.  470. 

(o)  33  &  34  Vict.  0.  93,  s.  10. 

(«)  45  &  46  Vict.  c.  75,  s.  11. 

Iq)  Holt  v.  Everall,  L.  R.  2  Ch.  D.  (C.  A.)  266,  45  L.  J.  Ch.  433,  34  L.  T.  N.  S. 
509,  24  W.  E.  471.  He  Mellor's  Folic;/  Trusts,  L.  R.  7  Ch.  D.  200,  47  L.  J.  Ch. 
247,  26  W.  R.  309. 

(r)  Etna  v.  France,  4  Otto  562.     Breese  v.  Metropolitan  life,  37  Hun.  (N.  T.)  162. 

(i)  Roinbaeh  v.  Piedmont  Co.,  48  Am.  Rep.  239. 
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kept  him  for  many  years,  and  where  in  an  action  on  the  policy 
the  office  pleaded  abeence  of  insurable  interest,  the  case  was  left 
to  the  jury  to  determine,  (1)  whether  the  plaintiff  paid  money  to 
assist  her  father;  (2)  if  so,  to  what  extent.  It  was  held  that  the 
amount  recoverable'  equalled  the  amount  of  the  moneys  so  paid 
less  any  moneys  recovered,  under  other  policies  taken  out  by  the 
plaintiff  on  the  same  life  {t). 

Parent  in  child's  life. — A  parent  has  not  by  virtue  of  his 
relationship  only  an  insurable  interest  in  the  life  of  a  cliild  (m). 
And  where  a  father  effected  an  insurance  for  his  own  benelit,  but 
in  the  name  and  on  the  life  of  his  son,  in  which  he  had  no 
insurable  interest,  on  the  death  of  the  son  it  was  held  that  as 
between  the  company  and  the  father  the  policy  was  void,  but  as 
between  the  father  and  the  son's  estate  the  father  was  entitled  to 
the  money  for  his  own  benefit  (x). 

Son  in  father's  life.— A  son  has  an  insurable  interest  in  the 
life  of  a  father  who  supports  him,  but  not  in  the  life  of  a  father 
■dependiag  on  him  for  support  (y),  nor  in  the  life  of  his  mother 
whose  funeral  expenses  he  may  be  called  upon  to  pay  (z).  But 
collecting  societies  and  industrial  assurance  companies  may  issue 
■  policies  insuring  money  to  be  paid  for  the  funeral  expenses  of  a 
parent,  grandparent,  grandchild,  brother  or  sister  (a).  Such 
funeral  expenses  must  be  reasonable  (&).  It  is  a  question  of 
evidence  whether  a  father  at  the  time  of  iiLSuring  a  child's  life 
intended  it  to  be  for  his  own  benefit  (e.g.,  to  cover  expenises  of 
son's  funeral),  or  for  the  benefit  of  the  child  (c). 

{t)  Law  V.  London  Indisputable,  24  L.  J.  Ch.  196,  3  Eq.  E.  338. 

(u)  Saljord  v.  Kymer,  10  B.  &  C.  724.  See  as  to  America,  Owner  v.  Cctnlinmtal 
Life  Assurance  Go,,  52  Am.  Eep.  134.  As  to  Ontario,  Waltemcm  v.  Metropolitm 
Life  (1899),  30  Out.  E..  705.  In  Scotland  there  are  nOw  dicta  in  favour  of  the  view 
-that  a  father  has  an  insurable  interest  in  his  son's  life.  English  and  Scottish  Law 
Life  V.  Carmiehael. 

{x)  Worthington  v.  Curtis,  1  Ch.  D.  419,  45  L.  J.  Oh.  259,  33  L.  T.  N.  S.  328, 
24  W.  E.  228. 

(y)  Shilling  v.  Accidental,  ubi  sup.  Howard  v.  Sefuge  Co.,  64  L.  T.  644.  Key- 
stone V.  Norris,  2  Am.  St.  Eep.  672.  But  see  Barnes  v.  Edinburgh  Life,  (1892)  1 
■Q.  B.  864. 

(a)  Harse  v.  Fearl  Life,  ^c,  (1903)  2  K.  B.  92,  72  L.  J.  K.  B.  638,  89  L.  T.  94. 

ia)  Assurance  Companies  Act,  1909,  s.  86.  ba  Costa  v.  Piudential  (1919),  W.  C. 
&  I.  Eep.  217.  As  to  the  retrospective  effect  of  the  Act,  see  Tofts  v.  Pearl  Life 
<1913),  136  L.  T.  201. 

(})  Goldstein  v.  Salvation  Army  Aas.  Soc,  (1917)  2  K.  B.  291. 

(c)  Matley  v.  Liverpool  Victoria  Legal  Friendly  Soc.  (1919),  W.  0.  &  I.  Eep.  28. 
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Sister  and  brother. — A  sister  has  an  insurable  interest  in  the 
life  of  a  brother  who  supports  her  (d) . 

Persons  not  related. — A  theatrical  manager  has  an  insurable 
interest  in  the  life  of  an  actor  engaged  by  him  (e). 

The  heir  of  a  person  who  through  idiocy  or  lunacy  is  incom- 
petent to  make  a  will  has  not  such  an  interest  in  the  life  of  such' 
person  as  to  enable  him  to  insure  his  life,  and  thus  provide  against 
possible  loss  of  the  inheritance  through  ^his  recovery  (/) . 

An  insurance  company  lending  money  may  validly  agree  with 
the  borrower  that  he  shall  insure  his  life  to  a  greater  amount  than 
the  debt,  and  assign  the  policy  to  the  company  as  security  (g). 
But  in  such  case  the  interest  supporting  the  policy  is  the  debtor's, 
not  the  creditor's. 

A  contract  of  employment  at  a  salary  for  a  term  of  years  gives 
the  employed  an  insurable  interest  in  the  employer's  life  during 
the  unexpired  portion  of  the  term  (h) . 

Employers  of  labour,  when  liable  to  their  workmen,  whether 
by  Common  Law  or  Statute  (i),  have  an  insurable  interest  in  the 
safet\'  of  their  workmen.  Employers  of  clerks  and  others,  whom 
they  must  in  the  course  of  their  business  entrust  with  money  or 
things  of  value,  can  insure  against  loss  through  their  dis- 
honesty (k). 

Interest  must  be  enforceable. — It  has  been  held  that  the  interest 
will  not  amount  to  an  insurable  interest  unless  it  be  one  capable 
of  being  enforced  under  a  binding  contract  or  a  legal  liability, 
and  that  a  mere  engagement  binding  in  honour  would  not 
suffice  (I). 

{d)  Bliss,  Life  Assurance,  17. 

(e)  Law  Mag.  vol.  22,  N.  S.  347.      Farsons  v.  Signold,  13  Sim.  518,  5  L.  J.  Oh.  ■ 
379,  7  Jur.  .591. 

(})  Lucena  v.  Craufurd,  2  N.  R.  324,  1  Taunt.  325. 

(a)  Dowries  v.  Green,  12  M.  &  W.  481,  8  Jur.  899. 

(A)  ffebdon  v.    Vest,   3  B.  &  S.   579,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S.  854,  11 

w.  R.  423, 9  Jur.  N.  s.  747.  t;:::: 

(i)  43  &  44  Vict,,  o.  42,  6  Edw.  VIT.  u.  58.  Senri/  Rifle-Barrel  Co.  v.  Employer.i' 
Liabihty  Corporation,  Q.  B.  D.  27th  Mar.  1884.  Raddiffe  v.  Ocean,  fc.  Co.,  Butt,  J., 
Leeds  Spring  Assizes,  1884. 

(A)  Towle  V.  Natiorial  Guardian,  5  L.  T.  N.  S.  193,  30  L.  J.  Cb.  900,  7  Jur.  N.  S. 
1109,  10  N.  R.  49. 

(?)  StocMale  v.  Dunlop,  6  M.  &  W.  224,  233,  9  L.  J.  N.  S.  Ex.  83.  Stainbanh  v. 
Tennmg,  11  C.  B.  51,  15  Jur.  1082,  20  L.  J.  C.  P.  226.  Stainbanh  t.  Shepherd,  IS 
C.  B.  418,  17  Jur.  1032,  22  L.  J.  Ex.  341. 
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But  where  the  plaintiff  had  promised  the  mother  of  a  child  to 
take  care  of  the  child  and  to  help  to  maintain  her  (the  child 
being  plaintiff's  step-sister),  and  there  was  no  evidence  that  the 
■child's  father  was  alive,  it  was  held  that  the  undertaking  to  incur 
expense  created  an  insurable  interest  (to). 

Where  one  of  two  members  of  a  partnership,  by  the  terms  of 
which  the  capital  was  to  have  been  contributed  in  equal  propor- 
tions, has  supplied  all  of  it,  he  has  an  insurable  interest  in  the) 
life  of  his  partner  {n). 

In  the  case  of  an  agreement  to  sell  an  expectancy  under  a  will 
for  so  much  money,  and  to  repay  the  purchase-inoney  if  tha 
expectation  was  not  realised,  the  insured  would  have  no  more 
interest  in  the  life  or  death  of  the  person  ,f rom  whotn  the  expecta- 
tion arose  than  was  created  by  the  agreement  to- sell;  but  it  has 
been  held  that  he  would  have  an  insurable  interest  (o) . 

The  purchaser  of  a  reversionary  interest  has  an  insurable  interest 
in  the  life  of  the  reversioner  (p). 

Amount  recover  able. — The  sum  recoverable  under  a  life  policy 
-SMr  autre  vie  is  limited  to  the  amount  or  value  of  the  insured's 
insurable  interest  in  the  life  insured  at  the  date  of  the  policy  {q). 
Consequently  if  the  assured  insures  tbe  same  interest  with  several 
insurers,  he  can  recover  from  them  all  only  the  value  of  his 
interest,  and  therefore  if  he  receives  that  value  from  one  of  them, 
he  can  claim  nothing  from  the  others  (r). 

Surety. — A  surety  has  an  insurable  interest  in  the  life  of  hisi 
co-surety  to  the  extent  of  his  proportion  of  the  debt,  and  also  in 
the  life  of  his  principal  debtor  (s). 

Partner. — A  partner  has  an  insurable  interest  in  respect  of 
•capital  contracted  to  be  brought  in  by  co-partner  (t). 

(m)  Barnes  v.  The  London,  ifc.  Co.,  11896)  1  Q.  B.  864,  8  Times  L.  R.  143. 

(«)   Connecticut  Mutual  Lije  Ins.  Co.  v.  Luchs,  Fed.  Eep.  Dig.  (1887 — 1891)  502. 

(o)  Gook  V.  Field,  15  Q.  B.  460,  19  L.  J.  Q.  B.  441,  16  L.  T.  0.  S.  2,  14  Jur.  951. 

\p)  Layton  v.  United  Provident,  Times,  April  24th,  1909. 

(?)   14  Geo.  III.  u.  48,  s.  3. 

(r)  Eeidon  v.  West,  3  B.  &  S.  579,  32  L.  J.  Q.  B.  85,  11  "W.  E.  423,  7  L.  T.  N.  S. 
864,  9  Jur.  N.  S.  547.  Law  \.  London  Indisputable  Life  Policy  Co.,  1  Kay  &  J.  223, 
•24  L.  J.  Ch.  196,  24  L.  T.  208,  1  Jur.  HT.  S.  179,  3  W.  B,.  165. 

(«)  Von  Lindenau  v.  Desiorough,  3  C.  &  P.  353,  8  B.  &  C.  586.  Branford  v. 
launders.  25  W.  K.  650. 

[t)  Connecticut  Mutual  v.  Luchs,  108  U.  S.  498. 
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Creditor  and  debtor. — A  promise  by  a  creditor  to  a  debtor 
■without  consideration  not  to  require  payment  of  his  debt .  during 
his  life,  does  not  give  the  debtor  an  insurable  interest  in  the  life 
■of  the  creditor  (;t).  A  creditor  has  an  insurable  interest  both  in 
the  life  of  his  debtor  and  of  any  surety  for  the  debt. 

The  limit  of  the  creditor's  insurable  interest  is  the  amount  of 
the  debt  at  the  time  when  the  policy  is  granted  {x). 

And  where  a  debtor  covenanted  to  pay  the  premiums  on  policies 
in  the  hands  of  his  creditor,  the  value  of  the  creditor's  interest 
in  the  covenant  was  held  to  be  the  sum  which  the  insurance  com- 
pany would  accept,  as  a  present  payment,  by  way  of  commutation 
of  the  premiums  to  keep  the  policy  subsisting  {y) . 

The  debt-  must,  however,  be  one  which  the  law  ireco'gnises; 
therefore  a  sum  won  at  gajnbling  would  not  be  suiEcient.  But 
a  note  given  for  a  debt  incurred  during  minority  gives  aji  insurable 
interest  (2). 

Although  the  debt  may  have  been  paid  since  the  date  of  the 
insurance,  thie  policy-money  is  still  recoverable  (a). 

But  it  has  been  held  that  a  creditor,  named  as  beneficiary  in  a 
policy  on  his  debtor's  life,  has  no  further  interest  after  payment 
of  his  debt,  and  the  policy  becomes  one  for  the  benefit  of  the 
insured  (&). 

The  creditor's  right  to  the  policy-money  is  not  affected  by  the 
•debt  becoming  statute-barred  before  the  life  drops  (c). 

It  would  seem  that  a  secured  creditor,  whose  security  appears 
to  be  ample,  has  nevertheless  an  insurable  interest  in  his  debtor's 
life;  for  Lord  Kenyon  said  (dl),  "A  creditor  has  certainly  an 
interest  in  the  life  of  his  debtor,  because  the  means  by  which  he 
was  to  bo  satisfied  might  materially  depend  upon  it,  and  at  all 

(m)  Sebdon  v.  West,  32  L.  J.  Q.  B.  85,  7  L.  T.  N.  S.  8$4,  3  B.  &  S.  579,  11 
TV.  K.  423,  9  Jur.  N.  S.  747. 

(a;)  Anderson  v.  Hdie,  2  Park  915  (8th  ed.).     Godsal  v.  Boldero,  9  East  72. 

(y)  Ex  p.  B<mk  of  Ireland,  17  L.  R.  (Ir.)  507. 

(z)  Dwyer  v.  Edie,  2  Park  914  (8th  ed.).     But  see  Infants'  Belief  Act,  1874. 

(a)  law  V.  London  Indisputable,  1  Kay  &  J.  223,  24  L.  J.  Ch.  196,  1  Jur.  N.  S. 
179,  3  W.  E.  155,  24  L.  T.  108.  Ferguson  v.  Mass.  Mut.  Life,  32  Hun.  (N.  T.) 
306. 

(*)   Crotty  V.  Union  Mtitual  Life,  114  U.  S.  Rep.  621. 

(c)  Garner  v.  Moore,  3  Drew.  277,  24  L.  J".  Ch.  687.  Hawls  v.  American,  36  Barb. 
<N.T.)  357,  Bliss  Life  Insurance,  ^§  18-37. 

{d)  Anderson  v.  Edie,  2  Park  914  (8th  ed.). 
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events  the  death  must  in  all  cases  in  some  degree  lessen  th& 
security." 

A  debtor  and  his  wife  assigned  a  chose  in  action  of  the  wife  tO' 
a  creditor  of  the  husband  to  secure  SOOl.  owing  by  the  husband. 
The  creditor  insured  the  life  of  the  wife  for  200Z. ;  and  although 
the  chose  in  action  was  not  reduced  into  possession  during  the- 
life  of  the  wife,  on  her  death  the  creditor  was  held  to  have  an 
insurable  interest  (e). 

Joint  debtors. — Where  A.  and  B.  jointly  execute  a  bond  as  a 
collateral  security  for  the  repayment  of  a  sum  of  money,  A.  has 
an  interest  in  B.'s  life  in  respect  of  his  liability  in  case  of  B.'s 
death  to  pay  the  whole  of  the  debt.  But  his  interest  in  the  life- 
is  only  in  half  the  amount  of  the  debt  secured  by  the  bond,  since 
he  was  in  any  event  liable  for  the  other  half  (/) . 

Insurable  interest  in  property. — Moral  certainty  that  a  person 
will  succeed  to  property  does  not  suffice  to  give  him  an  insurable 
interest  in  such  property.  Nor  will  mere  expectation  of  profit 
be  sufficient,  for,  as  Lord  Eldon  said,  "  I  send  my  ship  to  India, 
I  expect  from  the  voyage;  if  the  ship  is  lost,  my  expectation  is 
defeated,  but  of  those  expected  profits  the  law  can  have  no  con- 
jSideration  "  (gr). 

Profits. — An  insurance  may,  however,  be  effected  on  profits  to 
arise  from  the  sale  of  goods,  provided  the  assured  has  an  insurable 
interest  in  such  goods  (h) . 

Profits  may  be  insured  on  the  principle  of  their  forming  an 
additional  part  of  the  value  of  the  goods,  but  they  must  be 
insured  qua  profits,  and  cannot  be  recovered  merely  as  an  inci- 
dental part  of  the  loss.  Therefore,  under  an  insurance  by  A.  of 
his  interest  in  the  "  Ship  Inn  and  offices,"  A.  could  not  reoovei' 
compensation  for  the  loss  of  profits  in  his  business  as  an  innkeeper 
in  the  interval  between  the  fire  and  the  rebuilding  (i) . 

(e)  Benam  v.  Slachwell,  i  Hare  434,  9  Jur.  390,  14  L.  J.  Ch.  329. 

(/)  Brmford  v.  Saunders,*i6  W.  R.  650. 

Ig)  lueena  v.  Oraufurd,  2  N.  E.  at  324,  1  Taunt.  325. 

(A)  M'Swiney-r.  Royal  Mxehange,  %e.  Co.,  14  Q.  B.  646,  19  L.  J.  Q.  B.  222,  13 
Jur.  489.  StocMaU  v.  Dunlop,  6  M.  &  W.  224,  9  L.  J.  N.  S.  Ex.  83.  Stock  v. 
Inglis,  12  Q.  B.  D.  564,  10  App.  Cas.  263. 

(t)  «M»  F»«v.  JFryAi.SN.&M.  819,  I  A.&E.621.  ^n^W  v.i%fe,  1  A.  &E.  621. 
WiUon  T.  Jones,  L.  R.  2  Ex.  139,  36  L.  J.  Ex.  78,  15  L.  T.  N.  S.  669,  15  W.  R.  435. 
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When  the  insured  shipped  a  cargo  of  goods  to  be  carried  on  a 
trading  voyage,  he  was  held  to  have  an  insurable  interest  in  the 
profits  to  arise  from  the  cargo  (k) . 

Freight,  dc. — A  shipper  has  an  insurable  interest  in  freight  (I), 
and  a  consignee  or  a  factor  may  effect  an  insurance  in  respect  of 
his  commission  if  the  consignment  takes  place  (m).  So  may 
captors,  because  they  have  a  lawful  possession,  coupled  with  a 
well-founded  expectation  that  thedr  claim  to  retain  the  goods  will 
be  allowed.  In  these  cases  there  is  eitlier  an  absolute  or  a  special 
property  in.  possession  (n) . 

Bankruptcy. — A  bankrupt  retains  an  insurable  interest  in  his 
estate  (o),  and  a  receiver  in  bankruptcy  has  such  interest  in  the 
bankrupt's  property  (p).  And  in  America  a  debtor  after  execu- 
tion has  been  held  to  have  aji  insurable  interest,  since  liability 
continues  till  after  sale,  and  the  property  out  of  which  his  debt 
might  be  satisfied  would  be  gone  in  case  of  fire  (g). 

In  a  case  of  fire  insurance,  the  party  insured  must  have  an 
insurable  interest  at  the  date  of  the  policy  and  at  the  time  the 
fire  happens,  and,  therefore,  where  a  lessee  insured  and  after  the 
lease  had  expired  the  house  was  burnt  down  and  the  policy  was 
assigned  subsequently  to  the  fire,  the  assignee  was  held  not  en- 
titled to  obtain  the  money  from  the  insurance  office  (r). 

Third  party  liability. — Persons  bringing  fire  on  their  land  are 
liable  for  damage  if  it  escapes  by  negligence  and  not  by  acci- 
dent (s),  and  in  America,  railway  companies,  in  respect  of  their 
liability-  for  fire  to  houses  or  property  near  the  line,  have  an 

(i)  Syre  V.  Glover,  16  East  218.  Hodgson  v.  Glover,  6  East  316.  Barclay  v. 
Cousins,  2  East  546. 

(l)  Thompson  v.  Taylor,  6  T.  E.  478.  FHnt  v.  Fleming,  1  B.  &  Ad.  45.  Devaux 
V.  r  Anson,  7  Scott  S07,  5  Bin^.  N.  C.  519. 

(m)  King  v.  Glover,  2  B.  &  P.  New  Rep.  206.     Knox  v.  Wood,  1  Camp.  543. 

In)  StocicdiU  V.  Dunlop,  9  L.  J.  N.  S.  Ex.  83,  6  M.  &  W.  224,  per  Parke,  B. 

(o)  Marks  v.  Hamilton,  7  Ex.  Rep.  323,  21  L.  J.  Ex.  109,  18  L.  T.  260,  16  Jur. 
152.     Goulstone  v.  Hoyal,  1  F.  &  P.  276. 

(p)  Re  Samilton,  102  Fed.  Rep.  683. 

\q)  Insurance  Co.  v.  Thompson,  95  TJ.  S.  (5  Otto)  547. 

{t)  Sadlers'  Co.  v.  Badcoek,  2  Atk.  554,  1  Wils.  10.  Lynehy.  Dakell,  3  Bro.  P.  C. 
431.     Howard  v.  Lancashire,  11  Canada  Sup.  Ct.  92. 

(s)  Black  V.  Christchurch  Co.,  (1894)  App.  Cas.  48.  Hilliard  v.  Thurston,  9  Ont. 
App.  514. 
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insurable  interest  in  such  houses,  unless  by  statute  or  otherwise 
they  are  specially  exempted  from  such  liability.  In  England 
the  liability  is  less  extensive  (i). 

Special  or  qvalified  interest. — An  insurable  interest  in  mer- 
cantile language  does  not  necessarily  import  an  absolute  right  of 
property  in  the  thing  insured.  A  special  or  qualified  interest  is 
equallj'  the  subject  of  insurance  (m). 

Possessory  rights. — Property  without  possession  will  constitute 
insurable  interest  (x),  and  a  person  in  possession  as  the  apparent 
or  presumptive  owner  has  such  an  interest  (y) .  In  America  a 
tortious  disseizor  has  been  held  to  have  an  insurable  interest  in 
virtue  of  his  possession  (z). 

Risk  without  "property. — Although  risk  and  property  generally, 
go  together  (a),  they  are  not  neceesarily  associated;  and  the  risk 
alone  will  suffice  to  sustain  the  insurance.  The  peril  must  be 
such  that  its  happening  might  bring  upon  the  assured  a  pecuniary 
loss,  but  it  is  sufiicient  that  it  might  bring  a  loss,  and  by  no  means 
necessary  that  it  should  certainly  have  that  consequence  were  it 
to  happen  (b). 

A  man  insuring  a  house  in  his  possession  built  on  the  wrong 
land  owing  to  an  unskilful  survey  can  recover  on  his  policy,  if 
he  has  insured  hand  fide  (c). 

Goods  sold. — Even  where  a  policy  is  "  on  goods  sold  but  not 
delivered,"  cases  may  arise  in  which  the  assured  is  not  entitled  to 
recover ;  for  if  the  legal  title  has  vested  in  the  vendee,  the  goodia 

(<)  May  Ins.  98.  Jones  v.  Festiniog  Ey.,  L.  E..  3  Q.  B.  733.  Port  Glasgow  Co.  v. 
Caledonian  Ry.,  29  So.  L.  R.  577,  20  Rettie  35.  H.L. 

(u)  De  Forest  v.  Fulton  Fire,  1  Hall  (N.  Y.  Sup.  Ct.)  94,  115,  which  examinea 
the  oases  very  fully  and  states  their  effect  well. 

(V)  Joyce  V.  Swamn,  17  C.  B.  N.  S.  84,  104. 

(y)  Marks  v.  Samilton,  7  Ex.  323,  21  L.  J.  Ex.  109,  18  L.  T.  260,  16  Jur.  152. 
Zingley  v.  Queen  Ins.  Co.,  1  Han.  (New  Bruus.)  280. 

(z)  Mayor  of  New  York  v.  Brooklyn  Fire,  fc.  Co.,  41  Barb.  (N.  T.)  231.  Sweeney 
V.  Franklin  Co.,  20  Penn.  337. 

(a)  Anderson  v.  Morice,  L.  R.  10  C.  P.,  at  619,  per  Blackburn,  J.,  44  L.  J.  C.  P. 
10,  341,  31  L.  T.  N.  S.  605,  33  do.  355,  23  W.  B.  180,  24  do.  30.  Colonial  Ins.  Go. 
v.  Adelaide  Ins.  Co.,  12  App.  Cas.  138. 

(S)  Anderson  v.  Morice,  1  App.  Cas.  742,  per  Lord  O'Hagan,  46  L.  J.  C.  P.  11, 
35  L.  T.  N.  S.  566,  25  W.  R.  14. 

[c)  Stevenson  v.  London  and  Lancashire  Assurance  Co.,  26  U.  C.  (Q.  B.)  148. 
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■are  in  law  delivered  even  if  not  removed,  and'  are.-at  the  pur- 
chaser's risk  only(d);  hut  if  the  words  "not  removed"  are  in 
the  policy,  the  insurers  are  liable  (e). 

Goods  purohased. — A  person  who  bargains  for,  and  takes  into 
his  possession,  an  article  of  personal  pi^operty  on  a  hiring  agree- 
ment, one  of  the  terms  of  which  agreement  is  that  the  property 
shall  remain  with  the  seller  until  the  purchase-imoney  be  paid, 
has  an  insurable  interest  in  the  property,  though  the  money  is 
not  fuUy  paid  (/). 

After -acquired  goods. — It  has  been  decided  in  Canada  that 
policies  cover  after-acquired  goods  which  have  been  substituted 
for  those  originally  insured  (g).  And  the  interest  on  the  subject- 
matters  insured  need  not  be  continuous,  since  absence  of  con- 
tinuity only  means  absence  of  risk  (h). 

Lost  or  not  lost. — It  is  no  answer  to  a  claim  on  a  policy  on 
•goods  {lost  or  not  lost)  that  the  interest  in  them  was  not  acquired 
until  after  the  loss  (^). 

Interest  must  be  legal. — The  assured's  interest  must  be  lawful, 
«jid  therefore  interests  in  illegal  voyages  cannot  be  insured  if 
the  illegality  is  known  to  the  assured  (fc),  and  all  gambling  in- 
terests are  excluded;  such,  for  instance,  as  insuring  lottery 
tickets  (Z)  or  a  policy  on  the  sex  of  a  person  (to).  Seaman's 
wages  are  not  insurable  («);  and  where,  in  consideration  of  40 
guineas  for  lOOZ.,  and  so,  according  to  that  rate,  for  any  greater 
or  less  sum,  several  persons,  each  for  themselves,  severally  agreed 
to  pay  the  several  sums  set  opposite  their  names  in  case  Brazilian 
mining  shares  should  on  or  before  a  certain  day  be  done  at  or 

(d)  Lockhart  v.  Cooper,  42  Am.  Rep.  514.     .56  &  57  Viot.  o.  71,  8S.  18—20. 

(c)    Waring  v.  Indemnity  Fire  Imiirance  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146. 

(/)  Reed  v.  Williamsburff  City  Fire  Insurance  Co.,  74  Maine  537. 

(g)  Butler  v.  Standard,  4  U.  0.  (App.)  391. 

(A)   Crazier  v.  Phopnix,  2  Han.  (New  Bruns.)  200. 

li)  Sutherland  v.  Pratt,  11  M.  &  W.  296,  311. 

(k)  Wikon  V.  Mankin,  L.  E.  1  Q.  B.  163,  35  L.  J.  Q.  B.  87,  13  L.  T.  N.  S.  564, 
14  W.  R.  198.  Dudgeon  v.  Pembroke,  L.  R.  9  Q.  B.  581,  585,  31  L.  T.  N.  S.  31, 
22  W  R.  914.  .  Omardv.  Byde,  2  E.  &  E.  1,  29  L.  J.  Q.  B.  6. 

(Z)  Jacques  v.  Golightly  (1776),  2  Wm.  Bl.  1073. 

[m)  Jtoehuclc  v.  Samerton,  2  Oowp.  737. 

fe^   Webster  v.  De  Tastet,  7  T.  R.  157,  3  Kent  Comm.  269. 

4(2) 
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above  a  certain  sum,  the  oontract  was  held  to  amount  to  a  policy: 
of  insurance  and  to  be  illegal  (o) . 

American  writers  raise  the  question  whether,  if  lawful  and 
unlawful  interests  are  insured  together,  the  whole  or  only  part 
of  the  policy  is  vitiated.  This  depends  on  whether  the  oontraat 
is  separable  or  not,  just  as  the  question  whether  premiums  are' 
in  part  returnable  depends  on  whether  they  caji  oonsastently  with 
the  nature  of  the  risk  be  apportioned  (p) . 

The  holder  of  a  note  given  for  money  won  at  play  has  not  an 
insurable  interest  in  the  life  of  the  maker  of  the  note  (g) . 

Policy  and  loager. — Mr.  Justice  (afterwards  Lord)  Blackburn 
said,  "  I  apprehend  that  the  distinction  between  a  policy  and  a 
wager  is  this:  a  policy  is,  properly  speaking,  a  contract  to  in- 
demnify the  insured  in  respect  of  some  interest  which  he  has 
against  the  perils  which  he  contemplates  it  will  be  liable  to"  (r).. 

Gaming. — The  statute  19  Geo.  II.  c.  37,  repealed  and  in  sub- 
stance re-enacted  by  the  Marine  Insurance  Act,  1906  (7  Edw.  VII.. 
c.  41),  requires  that  the  policy  shall  not  be  a  gaming  policy  (s). 
The  question  upon  which  the  validity  of  the  contract  usually 
depends  is  not  the  exact  quantum  of  the  interest  of  the  assured' 
at  the  time  the  contract  was  entered  into,  but  did  the  defendants 
mean  to  game?  or  was  not  there  a  loss  against  which  they  might 
indemnify  themselves  by  a  policy  of  insurance — ^not  a  certain,, 
but  a  possible  jloss?  The  case  below  cited  was  one  in  which  the 
Court  of  Admiralty  might  have  decreed  the  assured  to  pay 
damages  and  costs,  and  that  was  held  sufficient  to  give  an  in- 
surable interest  {t) .  What  is  an  insurable  interest  in  a  marine 
adventure  is  defined  in  sect.  5  of  the  above  Act  of  1906. 

"  Full  Merest  admitted." — Where  a  policy  contained  the  words- 
"  full  interest  admitted  "  it  was  held  void  under  sect.  1  of  19' 

(o)  FaUrson  y.  Fowtll,  2  L.  J.  N.  S.  C.  P.  13,  9  Bing.  320,  620,  2  Mo.  &  So.  399^ 
773. 

(p)  May  Ins.  81. 

(q)  Dwyer  v.  Edie,  2  Park  Ins.  (8th  ed.)  914. 

(r)  Wilson  v.  Jones,  L.  E.  2  Ex.  150,  per  Blackburn,  J.,  36  L.  J.  Ex.  78,  15> 
L.  T.  N.  S.  669,  15  W.  R.  435. 

(«)  Fage  v.  Fry,  2  B.  &  P.  at  p.  243,  per  Chambre,  J. 

(<)  Boehm  v.  Fell,  8  T.  R.  162,  per  Lawrence,  J. 
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<Geo.  II.  c.  37,  which  forbids  insurances  "  without  further  proof 
-of  interest  than  the  policy  "  (u). 

Wagers. — A  wager  in  the  form  of  a  policy  upon  the  sex  of  ai 
j)erson  is  a  wagering  policy  within  14  Geo.  III.  c.  48,  for  a, 
■contract  in  the  form  of  a  policy  does  not  cease  to  be  a  policy 
•because  the  subject-matter  of  the  insurance  is  not  exposed  to 
peril  (x). 

Premiwms  not  recoverable. — And  where  a  son  insured  the  life 
of  his  father,  in  which  he  had  no  insurable  interest,  and  misrepre- 
-sented  that  he  was  acting  as  his  father's  agent,  and  the  son  paid 
the  premiums  for  some  years,  and  the  father,  who  at  first  had 
no  knowledge  of  the  insurance,  became  aware  of  it,  and  gave 
notice  to  the  company  that  he  objected  to  its  continuance,  it  was 
beld  that  the  policy  wg,s  a  wagering  policy,  and  therefore  the  son 
■could  not  recover  the  premiums  (2/). 

Tontine. — A  life  policy  upon  the  tontine  principle  is  not  void 
as  a  gaming  contract  {z). 

Premimn  paid  by  tMrd  person. — A  man  applied  to  the  local 
agent  of  an  insurance  company  for  insurance  on  his  own  life. 
His  proposal  was  accepted,  and  the  policy  was  prepared  and  sent 
to  the  agent.  The  applicant  did  not  pay  for  it,  so  a  third  person 
paid  the  premium  and  had  his  name  filled  into  a  blank  assignment 
which  had  been  left  with  the  agent  by  the  original  applicant,  and 
the  majority  of  the  Supreme  Court  of  Canada  held  that  this  was 
not  a  wager  policy  (a) . 

Interest  need  not  be  stated. — A  person  who  has  different  kinds 
'of  interest  in  property  may  cover  them  all  by  one  insurance  with- 
out stating  in  the  policy  the  number  or  nature  of  the  interests  (&). 

(«)  Berridge  v.  The  Mom  On  Insurance  Co.,  18  Q.  B.  D.  346. 

(x)  Roebuck  v.  Hamerton,  2  Cowp.  737. 

{y)  Howard  v.  Refuge  Friendly  Society,  54  L.  T.  644,  2  Times  L.  R.  474.  8  &  9 
Viet.  0.  109,  8.  18.      ' 

(z)  Simons  v.  New  Torlc  Life,  38  Hun.  (N.  Y.)  317. 

(«)  Vezina  v.  New  York  Life,  6  Canada  (S.  C.)  30.  North  American  v.  Craigen,  13 
€anad.  Sup.  Ct.  281. 

(J)  Carruthera  v.  Sheddon,  6  Taunt.  14. 
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But    the    subject-matter    of   the   insurance    must    be    correctly" 
described  (c). 

Interest  must  be  valuable. — As  before  mentioned,  an  insurable- 
interest  must  be  something  more  than  mere  anxiety  regarding  the- 
Bafety  of  the  thing  insured,  or  hope  of  profit  or  advantage  in 
relation  thereto;  it  need  not  amount  to  property  in  the  thing- 
insured,  for  if  through  special  circumstances  the  property  has  not 
passed  to  the  assured,  yet  if  he  has  any  beneficial  right  which  is 
of  a  pecuniary  value  in  the  subject-matter  of  the  insurance,  or 
if  it  be  at  his  risk,  he  has  an  interest  which  he  may  validly 
insure  {d).  Nevertheless,  the  stockholders  in  a  corporation  have- 
no  insurable  interest  in  the  property  of  the  corporation  (e).  But 
if  property  belonging  to  a  limited  partnership,  in  which  there 
are  a  general  and  a  special  partner,  is  insured  in  the  name  of  the 
general  partner,  which  is  the  name  used  by  the  partnership,  such 
general  partner  is  entitled  to  recover  the  full  amount  of  the  lass, 
and  not  merely  the  value  of  his  interest  in  the  property  (/) . 

Perfect  legal  imtenest  not  necessary. — An  insurable  interest  does. 
not  mean  a  perfect  legal  interest.  If  it  did,  there  ore  some  build- 
ings on  which  it  would-  be  difiicult  for  any  one  as  o-wner  to  e£f.6ot 
a  valid  insurance.  In  the  case  below  cited  (g)  plaintiff  had  con- 
tracted to  purchase  the  property  insured,  and  had  failed  in  making- 
his  payment  punctually,  but  was  proceeding  in  equity  to  compel 
performance  by  tlie  vendor,  and  it  was  held  that  he  had  an  in- 
surable interest.  There  must  be  a  valid  subsisting  contract  capable- 
of  being  enforced  between  the  parties  themselves  in  order  to  con- 
stitute an  insurable  interest  or  right  of  action  against  the  insurer. 

Equitable  lien. — The  contract,  however,  need  not  be  such  as 
to  pass  the  property  in  the  thing  insured,  nor  need  there  be  such 
a  transmutation  of  possession  as  to  create  a  lien  in  the  legal 
technical  sense  of  that  word.     It  is  sufficient  if  the  relationship. 

(c)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  1  L.  J.  N.  S.  K.  B.  158. 

(d)  Joyce  V.  Swcmn,  17  C.  B.  N.  S.  84.  Colonial  Ins.  do.  of  New  Zealand  t.. 
Adelaide,  ^c.  Co.,  56  L.  T.  173. 

(e)  Siggs  v.  Commercial  Union  Co.,  51  N.  T.  (Sup.  Ct.)  467. 
(/)   Clement  v.  Britith  American  Co.,  141  Mass.  298. 

{g)  Millington  v.  Equitable,  fe.  Co.,  16  U.  C.  (Q.  B.)  314. 
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bet^\©en  the  parties  is  such  as  to  constitute  an  actual  equitable 
interest  in  the  thing  insured,  and  such  an  equitable  interest  will 
conBtitute  an  insurable  interest.  In  a  case  decided  in  the  Supreme 
Court  of  Canada  {h),  C.  made  advances  to  B.  upon  a  vessel  then 
in  course  of  construction,  upon  the  faith  of  a  verbal  agreement 
with  B.  that  after  the  vessel  should  be  launched  she  should  be 
placed  in  his  hands  for  sale,  and  that  out  of  the  proceeds  the 
advances  so  made  should  be  paid.  When  the  viessel  was  well 
advanced,  C.  disclosed  the  facts  and  nature  of  his  interest  to  the 
agent  of  the  insurance  company,  and  the  company  issued  a  policy 
of  insurance  against  loss  by  fire  to  C.  The  vessel  was  still  un- 
finished and  in  B.'s  possession  when  she  was  burned.  It  was 
held  on  these  facts  that  C.'s  interest  was  an  equitable  interest, 
which  was  insurable,  and  therefore  C.  was  entitled  to  recover  (i). 
Chambre,  J.  (whose  views  were  ultimately  adopted  by  the  House 
of  Lords),  said,  in  Lucena  v.  Craufurd,  3  B.  &  P.  p.  104:  "I 
am  not  disposed  to  question  the  authorities  in  general;  on  the 
contrary,  there  appears  to  me  to  have  been  great  propriety  in 
establishing  the  contract  of  insurance  whenever  the  interest  de- 
clared upon  was,  in  the  common  understanding  of  wxmldnd,  a 
real  interest  in  or  arising  out  of  the  thing  imuretd,  or  so  connected 
with  it  as  to  depend  on  the  safety  of  the  thing  insured,  and  the 
risk  insured  against,  without  much  regard  to  technical  distinctions 
respecting  property,  still,  however,  excluding  mere  speculation 
or  expectation,  and  interests  created  not  otherwise  than  by 
gaming"  (k). 

Who  may  insure. — Whoever  has  an  interest  which  the  law  will 
recognise  in  the  preservation  of  a  thing,  or  the  continuance  of  a 
life,  may  insure  that  thing'  or  that  life  {I). 

Interests  in  rmlty. — The  insurance  of  buildings  may  be  effected 
by  any  one  interested  therein,  and  he  can  recover  to  the  extent  of 
the  injury  to  his  interest.     The  owner  of  the  fee  simple  may  of 

(A)   Clarke  v,  Scottish  Imperial,  4  Oadada  (S.  0.)  192.     Johnson  v.  Nevj  Zealand  Co., 
10  Victoria  L.  R.  154. 
(i)  Ibid, 
ik)  Ebsworth  v.  Alliance  Marine  Insurance  Co.,  L.  R.  8  C.  P.  696,  619,  29  L.  T. 

N.  S.  479. 

{I)  Dalloz,  1868,  Pt.  I.,  388.     Branford  v.  Saunders,  25  W.  R   650. 
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course  insure,  possessing  as  he  does  the  largest  possible  intea'est. 
So  may  a  life,  a  yearly,  or  even  a  weekly  tenant  insure  in  virtue 
of  his  interest  in  the  property,  and  recover  the  value  of  such 
interest  (m).  A  tenant  from  year  to  yeaj  is  not  limited  in  his 
claim  on  the  insurance  office  to  the  extent  of  his  interest  in  thai 
property  insured  (n).  A  contractor  to  build  a  house  has  an  in- 
surable interest  therein  (o). 

A  building  insured  as  appurtenant  to  the  freehold  can  only  be 
recovered  for  as  such.  Therefore  when  in  such  a  case  the  assured's 
title  to  the  freehold  has  failed,  he  cannot  maintain  a  claim  in 
respect  of  such  a  building  on  the  ground  of  its  being  movable 
property,  and  so  distinct  from  the  freehold  (p) . 

There  is  no  legal  principle  which  forbids  a  person  having  him- 
self an  insurable  interest,  ^to  contract  for  the  insurance  of  all 
interest*  in  the  property,  if  he  intends  to  protect  them  when  the 
contract  is  made(g). 

Quantum  recoverable. — If  in  any  of  these  ca,ses  of  limited 
ownership  an  insurance  were  effected  under  which  the  limited 
owner  recovered  the  full  value  of  the  property,  he  could  not,  it 
seems,  retain  such  value  for  his  own  use,  because  the  contract  of 
lire  insurance,  like  that  of  marine  insurance,  is  one  of  indemnity. 
In  Castellam  v.  Pneston{r),  Bowen,  L.J.,  said,  "  It  is  an  illu- 
sion to  suppose  that  the  assured  can  in  any  case  recover  more  than 
his  loss.  We  must  look  at  the  ordinary  business  rules.  It  is 
well  known,  of  course,  that  a  person  with  a  limited  interest  may 
insure,  and  recover  the  whole  value  of  the  thing  insuned,  but 
then  his  policy  must  be  apt  for  the  purpose,  and  he  must  have 
intended  to  so  insure  (s).  Again,  a  person  may  insure  for  hin^- 
self,  or  for  himself  and  others,  as  in  the  case  of  carriers  and 

(m)  Mutual  Fire  Ins.  Co.  v.  Paquet  (1912),  21  Que.  K.  B.  419. 

(«)  Simpson  v.  Scottish  Union,  1  H.  &  M.  618,  32  L.  J.  Ch.  32S,  9  Jur.  N.  S.  711, 
8L.  T.  112. 

(o)   Commercial  Co.  v.  Capital  Co.,  60  Amer.  Rep.  162. 

(jo)  Sherbonneau  v.  Beaver  Mutual  Fire  Imurance  Co.,  33  U.  C.  (Q.  B.)  1,  30  U.  C. 
(Q.  B.)  472. 

(q)  Johnston  T.  Union  nf  New  Zealand,  10  Victoria  L.  R.  154.  Waters  v.  Monarch, 
5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T.  217,  4  W.  R.  245. 

(»•)  11  Q.  B.  D.  380,  52  L.  .7.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  558. 

(«)  Johnson  v.  Union  of  New  Zealand,  10  Victoria  L.  R.  154.  Soices  v.  Dotjdnion 
Fire  Co.,  8  Ontario  (App.)  644. 
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"wharfingers,  or  to  take  the  case  of  a  mortgagee,  he  is  entitLed  toi 
insure  for  other  parties;  bnt  if  he  only  insures  his  own  interest, 
lie  can  only  hold  the  damage  to  his  own  interest.  That  principle 
applies  here.  It  was  contended  that  a  tenant  from  year  to  year 
-may  always  recover  the  full  value  of  the  premises  insured;  but 
although  that  contention  would  appear  to  be  supported  by  the 
language  of  Lord  Justice  James  in  Eatfner  v.  Preston  I  cannot 
.assent  to  it.  It  may  be  that  the  insurance  companies  do  not 
as  a  rule  take  the  trouble  to  ascertain  the  exact  interest  of  the 
assured  because  in  most  oases  the  insurance  is  for  the  benefit 
■of  all  concerned;  but  if  a  case  were  to  occur  in  which  a  yearly 
'or  a  weekly  tenant  were  to  insure,  meaning  only  to  cover  his  own 
interest,  he  could  not  recover  and  hold  the  whole  value  of  the 
liouse.  ...  It  is  true  that  in  most  cases  the  claim  of  the  tenant 
from  year  to  year,  or  for  years,  cannot  be  answered  by  handing 
over  to  him  what  may  be  the  marketable  value  of  his  property, 
and  the  reason  is  that  he  insures  more  than  the  marketable  value 
•of  his  property,  and  he  loses  more  than  the  marketable  value  of 
his  property;  he  loses  the  house  in  which  he  is  living,  and  the 
beneficial  enjoyment  of  the  house,  as  well  as  its  pecuniary  value. 
...  A  man  cannot  be  compensated  simply  by  paying  him  the 
marketable  value  of  his  interest.  But  it  does  not  follow  that  he 
gets  or  can  keep  more  than  he  has  lost"  (t). 

As  a  rule,  however,  market  value,  and  not  local  or  peculiar 
value,  of  property  destroyed  by  fire,  and  which  can  be  procured 
in  the  market,  must  control  in  estimating  the  loss  (m)  . 

Jomt  tenants. — A  joint  tenant  or  a  tenant  in  common  has  such 
.an  interest  in  the  entirety  as  will  entitle  him  to  insure  the 
wholo  (x). 

Husband  in  wife's  property. — A  husband  has  an  insurable  in- 
ter^t  in  property  settled  to  his  wife's  separate  use,  they  residing 
together  and  sharing  in  the  use  of  the  property  («/) . 

(t)  Castellaimr.  Preston,  11  Q.  B.  D.  400,  401,  per  Bowen,  L.J.,  49  L.  T.  N.  S. 
:29,  52  li.  J.  Q.  B.  366,  31  W.  E.  557. 

{«)   Fisher  v.  Crescent  Insurance  Co.,  33  Fed.  Rep.  644. 

(«)  Fage  v.  Fry,  2  B.  &  P.  240.     Inglis  v.  Stock,  10  App.  Oas.  274. 

ly)  Goulston  t.  Soyal,  1  ¥.  &  F.  276.  Woodhouse  v.  Whiteley,  4  F.  &  F.  1086. 
Jle  Lambert's  JSstate,  39  Ch.  D.  626.     Eope  v.  Hope,  (1892)  2  Ch.  336. 


58  THE   LAWS   OF    INSURANCE. 

Rent. — Tenants  have  an  insurable  interest  in  the  rent  whiah. 
they  are  liable  to  continue  paying  after  the  premises  are  destroyed 
by  fire  (z) .  But  if  the  contract  of  tenancy  relieves  them  from 
liability  they  will  not  have  an  insurable  interest.  In  Scotland,., 
where,  if  the  premises  are  destroyed  or  rendered  useless  fo'r  the- 
purpose  for  which  he  took  them,  the  tenant  can  surrender  them, 
he  consequently  has  no  insurable  interest  in  his  rent  {a) .  But  rent 
insurances  are  made  to  cover  cost  of  renting  new  premises  during 
repairs  after  fire  (&). 

Bailees. — A  common  carrier,  pawnbroker,  factor,  broker,  and 
wharfinger  have  an  insurable  interest  in  the  goods  entrusted  to- 
them;  but  if  they  insure  the  goods  to  their  full  value  and  receive 
it,  thej'  will,  after  satisfying  their  own  claims,  be  trustees  of  the 
balance  for  the  real  owners  or  bound  to  repay  the  overplus  (c) . 

And  in  the  case  of  Castellain  v.  Preston  (d)  Bowen,  L.J.,  said: 
"  It  is  well  known  in  marine  and  fire-insurance,  that  a  person  who. 
has  a  limited  interest  may  insure  nevertheless  on  the  total  value 
of  the  subject-matter  of  the  insurance,  and  he  may  recover  the 
whole  value,  subject  to  these  two  provisions — 1st,  the  form  of  his 
policy  must  be  such  as  to  enable  him  to  recover  the  total  value; 
and,  2nd,  he  must  intend  to  insure  the  whole  value  at  the  time." 

If  a  bailee  have  no  lien  and  no  responsibility  for  the  safe  custody; 
of  the  goods  entrusted  to  him,  he  has  no  insurable  interest  in 
himself,  and  can  only  insure  on  account  of  the  persons  interest-ed,. 
who  may  ratify  such  a  contract;  and  it  would  seem  that  he  can 
recover  the  full  value  of  the  property  insured  as  trustee  for  the- 
true  owners  (le)  though  the  latter  were  unaware  of  the  insur- 
ance (/).  If  he  has  not  possession,  his  lien  has  not  arisen  or  is. 
lost  (g).    Lord  Eldon  said,  in  Lucena  v.  Craufurd,  2  N.  R.  324:. 

(z)  Marshall  v.  SchofieU,  47  L.  T.  N.  S.  406,  31  W.  K.  134,  52  L.  J.  Q.  B.  58. 

(a)  Allen  v.  Markland,  20  So.  Law  Rep.  267.  DuffM.  Fleming,  8  0.  S.  C.  (3rd. 
series)  769. 

(b)  Buohcman  v.  London,  Liverpool  f  Globe,  21  So.  L.  E.  696. 

(c)  Sidaways  v.  Todd,  2  Stark.  400.  Armitage  v.  Winterbottom,  1  M.  &  G.  130. 
Pennefeather  v.  Baltimore  Steam  Packet  Co.,  58  Fed.  E.ep.  481. 

(d)  Castellain  v.  Preston,  11  Q.  B.  D.  398,  and  vide  supra,  p.  56. 

(e)  North  British  and  Mercmitile  t.  Moffatt,  L.  K.  7  C.  P.  25,  41  L.  J.  C.  P.  1,. 
20  W.  R.  114,  20  L.  T.  N.  S.  662. 

(/)  But  see  Martineau  v.  Kitching,  L.  R.  7  Q.  B.  at  450,  41  L.  J.  Q.  B.  227,  20- 
L.  T.  N.  S.  836,  20  W.  E.  769. 
{g)  Ibid.     See  also  1  PhUlips  179. 
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"  I  cannot  agree  to  the  doctrine  that  an  agent  may  insure  in 
respect  of  his  lien  to  arise  upon  a  subsequent  performance  of  hisi 
contract.  If  he  has  a  lien,  he  can  insure  the  property  in  resppct 
of  it  {h)  as  in  the  case  of  a  repairer  of  a  foreign  ship  "  (i). 

Under  a  policy  to  a  bailee,  "  for  account  of  whom  it  may  con- 
cern," any  persons  whom  the  bailee  intends  to  be  insured  thereby 
may  recover  their  interest  in  the  ©vent  of  loss,'  if  he  was  autho- 
rised to  insure  for  their  benefit  (fc) . 

Carriers. — A  carrier  has  an  insurable  interest — 

(i.)  In  respect  of  his  responsibility  to  the  extent  to  which  he 
is  responsible  at  common  law  {I),  or  under  the  Carriers  Act  (m), 
or  his  own  special  contract  (n),  which  responsibility  lasts  during 
transit,  and  for  a  reasonable  time  thereafter  before  delivery  or 
awaiting  delivery  (o) .  Thereafter  he  is  only  an  ordinary 
bailee  (p),  and  not,  as  he  is  commonly  called,  an  insurer. 

(ii.)  In  refipect  of  his  lien  on  the  goods  for  his  charges  (g'). 

(iii.)  In  respect  of  his  possession,  which  will  enable  him  to 
insure  the  whole  value  and  recover  it,  subject  to  the  rights  of  the 
owner  to  claim  the  benefit  of  his  policy  (r) . 

Carriers  entitled  to  recover  full  value. — Where  carriers  insured 
against  fire  "goods  their  own  and  in  trust  as  carriers,"  and  one 
of  the  conditions  of  the  policy  was  that  "  goods  held  in  trust  or 
on  commission  are  to  be  insured  as  such,  otherwise  the  policy  will 
not  extend  to  cover  such  property,"  it  was  held  that  the  plaintiffs 
were  entitled  to  recover  the  full  value  of  all  the  goods,  and  that 
they  might  be  considered  as  having  insured  the  goods  which  they 
held  in  trust  as  carriers  for  the  benefit  of  the  owners,  for  whom 

(A)  London  and  North-Weslern  Railway  v.  Glyn,  28  L.  J.  Q.  B.  188,  1  E.  &  E. 
652,  7  W.  R.  238,  33  L.  T.  199.     See  Angell  Insur.  114. 

(»)  1  Phillips  179. 

[k)  Booper  v.  Robinson,  98  U.  S.  528.     Stimn  v.  Boker,  150  IT.  S.  312. 

(?)  Forward  v.  Pittard,  I  T.  R.  27. 

(m)  Silet/  V.  Some,  5  Bing.  220.  Macklin  v.  Waterhouse,  5  Bing.  212.  Carruthers- 
T.  Sheddon,  6  Taunt.  14. 

in)  Flmnix  Co.  v.  Frie  Co.,  10  Bissell  (U.  S.  Circuit  Ct.)  18,  117  U.  S.  1  Davis. 
312.     Oakley  t.  Portsmouth,  ^c.  Co.,  11  Ex.  618,  25  L.  J.  Ex.  99. 

(o)   Coggs  v.  Bernard,  1  Raym.  909. 

{p)  Waters  v.  Monarch,  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T.  217,  4  W.  R. 
245,  2  Jur.  N.  S.  375. 

(q)  Crowleg  v.  Cohen,  3  B.  &  Ad.  478,  1  L.  J.  N.  S.  K.  B.  158. 

{r)  Park,  567  (8th  ed.). 
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they  would  hold  the  amount  recovered  as  trustees,  after  deducting 
"what  was  due  in  respect  of  their  own  charges  upon  the  goods  (s). 
In  America  an  action  has  been  allowed  by  the  owner  of  goc^ 
•deposited  with  a  forwarding  agentto  recover  a  proportionate  part 
of  an  insurance  effected  by  the  latter  on  merchandise  generally 
held  in  trust  or  on  commission  {t) . 

Consignees. — The  question  has  often  been  discussed  whether 
factors  or  consignees  for  sale  have  an  implied  authority  to  insure 
for  their  principal ;  and  there  seems  no  doubt  that  they  may  insure 
npon  their  own  account  to  the  extent  of  their  own  intereet  (m). 
They  may  insure  both  for  themselves  and  for  their  principal,  but 
are  not  positively  bound  to  insure  unless  they  have  recieived  in- 
structions to  do  so,  or  have  promised  to  insure,  or  the  usages  of 
trade  or  the  habit  of  dealing  between  them  and  their  principals 
raises  an  implied  obligation  to  insure  (x) .  Consignees  having  a 
power  to  sell,  manage,  and  dispose  of  the  property  subject  to  the 
■  rights  of  the  consignor,  and  even  consignees  with  a  mere  naked 
right  to  possession,  may  insure  if  they  state  the  interest  to  be  in 
their  principal  (2/). 

But  it  is  doubtful  whether  a  consignee  insuring  in  his  own 
name  could  in  case  of  loss  recover  the  whole  value  of  the  property 
from  the  underwriter  and  hold  the  surplus  beyond  his  own  advances 
upon  trust  for  the  benefit  of  his  principals  (2) . 

If,  however,  consignees  did  insure  in  their  own  names  to  the 
full  value  of  the  property,  the  consignors  might  even  after  loss 
ratify  the  insurance,  which  would  then  enure  for  their  benefit  (a). 

(s)  London  and  North-Western  Railway  v.  Glyn,  1  B.  &  E.  652,  28  L.  J. 
Q.  B.  188,  7  W.  E.  238,  33  L.  T.  199.  See  cases  collected  in  Lucas  v.  Ins.  Co., 
48  Am.  Rep.  383. 

(t)  Sitter  V.  Morris,  13  Penn.  218. 

(«)  Ebsworth  v.  Alliance,  #0.,  L.  R.  8  O.  P.  596,  26  L.  T.  479. 

(x)  Ebsworth  v.  Alliance,  supra.  Silverthorne  v.  Gillespie,  9  U.  C.  (Q.  B.) 
414.  Gooderham  v.  MarleU,  14  U.  0.  (Q.  B.)  228.  Woolf  v.  HorncastU, 
1  B.  &  P.  316,  Story  Agency,  s.  111.  Camuxiy  v.  Gray,  10  East  536.  Robertson 
V.  Hamilton,  14  East  522.  Knox  v.  Wood,  \  Camp.  543.  Fragano  v.  Long, 
4  B.  &  C.  219.    Neale  v.  Reed,  1  B.  &  C.  657. 

(y)  Lucena  v.  Craufurd,  2  B.  &  P.  N.  R.  324,  per  Lord  Eldon,  1  Taunt. 
325.  Castellain  v.  Preston,  11  Q.  B.  I>.  398.  Ebsworth  v.  Alliance,  L.  B. 
8  C.  P.  at  623,  29  L.  T.  N.  S.  479,  swpra. 

(s)  Ebsworth  v.  Alliance,  supra.  Castellain  v.  Preston,  L.  R.  11  Q.  B.  D. 
-398,  per  Bowen,  L.J.     Hooper  v.  Robinson,  98  U.  S.  537. 

(ff)  Gi-ffard  v.  The  Queen,  ^o.  Co.,  1  Hannay  (New  Brunswick),  432,  439. 
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A  creditor  has  an  insurable  interest  in  goods  voluntarily  con- 
signed by  his  debtor  to  a  third  person  in  trust  for  such 
creditor  (&). 

The  firm  of  De  la  Torre  in  Spain  consigned  goods  to  Dubois 
and  Son  in  London,  and  indorsed  the  bill  of  lading  to  them, 
accompanied  by  a  letter  directing  them  to  note  the  goods  for 
certain  creditors  of  De  la  Torre.  It  was  held  that  Dubois  and 
Son  were  to  be  considered  as  trustees  for  the  creditors  from  the 
time  the  goods  were  put  on  board  the  ship,  and  that  the  creditors 
had  an  insurable  interest  in  the  goods  (c) . 

A  merchant  abroad,  having  effects  in  the  hands  of  his  corre- 
spondents here,  may  compel  them  to  procure  an  insurance  for 
him,  or  hand  over  the  effects  (d). 

If  a  merchant  here  has  been  accustomed  to  procure  insurances 
here  foj'  his  correspondent  abroad  in  the  usual  course  of  business, 
the  latter  has  a  right  to  expect  his  orders  for  insurances  to  be 
obeyed,  unless  the  former  give  notice  to  discontinue  the  course 
of  dealing,  and  on  failure  of  the  merchant  to  insure  he  would  be- 
liable  as  an  insurer  (e) . 

If  biUs  of  lading  are  sent  with  directions  to  insure  they  cannot 
be  accepted  without  obeying  the  order  to  insure.  Limiting  the 
broker  to  too  small  a  premium,  so  that  he  cannot  get  a  policy, 
amounts  to  disobedience  (/) . 

If  goods  sent  are  mortgaged,  and  a  direction  to  insure  accom- 
pany the  bill  of  lading  and  be  not  obeyed,  foreclosure  of  the 
mortgage  before  receipt  of  the  bill  of  lading  wiU  not  alter  the 
force  of  the  direction  (ff) . 

Agent  insuring  consignee. — ^A  person  insuring  as  agent  for 
another  cannot  recover  las  a  principal  on  the  policy.  So  a  consignee 
suing  for  indemnity  on  a  policy  effected  in  his  own  name  on 
another's  goods  consigned  to  him  must  show  an  insurable  in- 
terest in   such   goods,  and  can   only  recover   so  far   as  he  has, 

Williams  v.  North  China  Co.,  1  C.  P.  D.  757,  35  L.  T.  N.  S.  884.     Hagedorn 
T.  Oliverson,  2  M.  &  S.  485.    Cory  v.  Potion  (1874),  L.  R.  9  Q.  B.  577. 

{V)  Bill  V.  Secyre^m,  1  B.  &  P.  315. 

(e)  Ibid. 

(d)  Smith  V.  Lasodles,  2  T.  R.  189,  per  BuUer,  J. 

(e)  Ibid.  (/)  Ibid.  (ff)  Ibid. 
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interest  Qi).    If  he  has -a  lien  on  the  special  goods  he  can  recover 
to  the  extent  thereof. 

If  goods  are  not  at  the  risk  of  the  consignee  or  purchaser  until 
a  certain  event,  he  has  no  insurable  interest  in  them  until  that 
event  has  happened  (i);  but  in  Hag'edorn  v.  Oliver  son,  2  M.  &  S. 
485,  the  ship  of  the  assured  was  held  to  be  at  risk,  though  he  did 
not  confirm  the  insurance  thereof  till  after  the  loss. 

Stoppage  in  transitu. — Where  a  sale  takes  place  the  vendee's 
title  is  liable  to  be  defeated  by  the  vendor's  right  to  stop  in 
transitu  (fc) ;  and  if  that  right  is  exercised,  the  vendee  ceases  from 
the  time  of  its  exercise  to  have  any  insurable  interest  in  the. goods, 
■which  therefrom  cease  to  be  at  his  risk  (Z) . 

Wharfingers,  dc. — A  wharfinger  is  not  at  common  law  re- 
sponsible for  goods  which  are  casually  burnt  on  the  premises  (m), 
but  sometimes  a  wharfinger  or  other  bailee  is  liable  to  indemnify 
for  fire  by  custom  (n).  When,  however,  no  duty  to  indemnify  or 
to  insure  is  imposed  upon  the  wharfinger  or  lais  firm,  and  there 
is  no  evidence  that  the  insurance  was  made  on  the  property  or  in 
the  interest  of  the  owner  of  the  deposited  gtoods,  an  insurance 
ty  one  partner  will  not  be  taken  to  have  been  made  in  the  course 
of  the  firm's  business,  nor  will  the  owner  of  the  goods  be  aUoiwed 
to  recover  from  one  partner  the  proceeds  of  a  policy  received  by 
another  (<?) . 

Where  a  wharfinger  insures  goods  as  "in  trust  or  on  commission 
for  which  he  is  responsible,"  goods  deposited  with  him  and  sold 
by  the  importer,  and  for  which  the  wharfinger  has  given  delivery 

(A)  CusacJc  V.  Mutiial  Insurance  Co.,  6  Lr.  Can.  Jur.  97.  Castellain  v. 
Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  E.  557. 

(i)  Anderson  v.  Moriee,  4  App.  Cas.  742,  46  L.  J.  0.  P.  11,  35  L.  T.  N.  S. 
566,  25  W.  E.  14.  See  also  Lucena  v.  Craufurd,  2  B.  &  P.  N.  E.  269, 1  Taunt. 
•325,  per  Lord  Eldon.  Inglis  v.  Stock,  10  App.  Oas.  263.  Colonial,  ^c.  Co. 
V.  Adelaide,  ^c,  12  App.  Cas.  128. 

(A)  As  to  the  nature  and  conditions  of  the  exorcise  of  this  rig-ht,  see  Kendall 
V.  Stevens  ^  Co.,  11  Q.  B.  D.  356. 

(I)  Clay  V.  Harrison,  10  B.  &  C.  99. 

(m)  Sidaways  v.  Todd,  2  Stark.  401. 

(«)  North  British  aiid  Mercantile  v.  London.  Liverpool,  and  Globe  Co., 
5  Ch.  D.  569,  46  L.  J.  Ch.  537,  36  L.  T.  N.  S.  629. 

(o)  Armitage  v.  Winterhottom,  1  M.  &  Gr.  130. 
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■warrants,  cease  to  be  at  his  risk,  and  he  has  no  insurable  interest 
therein  after  the  date  of  such  warrant  (p) . 

Wharfingers,  warehousemen,  and  commission  agents  having 
goods  in  their  premises,  may  insure  them  in  their  own  names, 
and  in  case  of  loss  may  recover  the  full  amount  of  insurance  for 
the  satisfaction  of  their  own  claims  first,  and  hold  the  residue 
for  the  owner  (q) . 

Such  insurance  is  not  unusual,  even  when  not  ordered  by  the 
owners  (r);  and,  when  made,  it  enures  to  their  benefit. 

Factor's  interest. — As  to  the  interest  of  a  factor  or  mercantile 
agent  in  goods  entrusted  to  him,  see  the  Factors  Act,  1889  (52  &  53 
Vict,  c,  45),  preserved  by  sect.  21  of  the  Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71). 

Commission  agent. — A  commission  agent  is  to  all  the  world 
but  his  principal  for  all  intents  and  purposes  the  owner  of  the 
goods  and  in  an  insurance  in  his  own  name  on  the  goods,  if  the 
policy  was  so  intended,  he  can  recover  the  full  damage,  and  not 
merely  the  amount  of  advances  on  the  goods,  with  interest,  and 
their  mercantile  commission  and  charges  as  factors  (s) . 

Agent  to  obtain  advances. — And  an  agent  to  obtain  advances 
for  his  principal  on  goods,  if  he  render  himself  liable  for  any  loss 
which  may  arise  after  their  sale,  has  an  insurable  interest  therein 
to  the  full  amount  of  the  loan  {t). 

Blanket  and  floating  policies. — Blanket  and  floating  policies 
are  sometimes  issued  to  factors  or  to  warehousemen  intended  only 
to  cover  margins  uninsured  by  other  policies,  or  to  cover  nothing 

(p)  North  British  and  Mercantile  v.  Moffait,  41  L.  J.  C.  P.  1,  L..  R. 
7  O.  P.  25,  25  L.  T.  N.  S.  662,  20  W.  B.  114.  Lockhart  v.  Cooper,  42  Am.  Rep. 
.514. 

(o)  Armitage  v.  Winterbofiom,  1  M.  &  G.  130.  Waters  v.  Monarch  Co., 
5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T.  217,  4  W.  R.  345,  2  Jur.  N.  S.  375.- 
London  and  North-Western  MaUway  v.  Olyn.,  1  B.  &  B.  652,  28  L.  J.  Q.  B. 
188,  7  W.  R.  238,  33  L.  T.  199.  Be  Forest  v.  Fulton  Fire,  1  N.  Y.  Sup.  Ct. 
(Hall)  94,  130,  136.     Sitter  v.  Morrs,  13  Penn.  St.  219. 

M  Soma  Insurance  Co.  v.  Baltimore  Warehouse  Co.,  3  Otto  (93  U.  S.) 
527,  543. 

(s)  JDe  Forest  v.  Fulton  Fire  Co.,  1  N.  Y.  Sup.  Ct.  (Hall)  94. 

(i)  O'Connor  v.  Imperial,  14  Lr.  Can.  Jur.  219. 
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more  than  the  limited  interest  which  the  factor  or  warehousemaii 
mkj  have  in  the  property  which  he  has  in  charge.  It  will  make 
no  difference  if  the  factors  or  parties  are  a  company  forbidden 
by  theii'  charter  to  insure  the  goods,  M'hich  only  prevents  them 
taking  risk  by  the  bailment  or  from  making  themselves 
insurers  (m). 

Mccmmg  of  "in  trust." — Goods  the  assured's  own,  and  "in 
trust  or  on  commission,"  were  insured  by  a  policy  against  fire, 
the  assured  being  a  wharfinger  and  warehouseman  who  had  in 
his  warehouse  goods  belonging  to  his  customers,  which  were  de- 
posited with  him  in  that  capacity,  and  on  which  he  had  a  lien 
for  his  charges  for  cartage  and  warehouse  rent,  but  no  further 
interest  of  his  own.  No  charge  was  made  to  his  customers  for 
insurance,  nor  were  they  informed  of  the  existence  of  his  policy. 
The  plaintiff's  warehouse  was  burnt,  with  all  the  goods  in  it,  and 
the  company  paid  the  value  of  his  own  goods  and  the  amount 
of  his  lien  on  his  customers'  goods,  but  refused  to  pay  the  amount 
of  the  customers'  interest  in  the  goods  beyond  the  lien.  The 
Court,  however,  decided  that  the  goods  of  the  customers  were  in 
trust  within  the  meaning  of  the  policy,  and  that  the  assured  was 
entitled  to  recover  the  entire  value,  and  would  be  entitled  to  apply 
so  much  to  cover  his  own  interest,  and  would  be  trustee  for  the 
owners  as  to  the  rest.  In  giving  judgment.  Lord  Campbell,  C.J., 
said:  "What  is  meant  in  these  policies  by  goods  in  trust?  I 
think  it  means  goods  with  which  the  assured  were  entrusted,  not 
goods  held  in  trust  in  the  strict  technical  sense"  (x). 

Goods  "  in  trust." — If  a  policy  contains  the  condition  that  goods 
held  in  trust  must  be  insured  as  such,  otherwise  the  policy  will 
not  cover  them,  the  foUowing  test  may  be  applied  to  determine 
whether  the  goods  are  held  in  trust  and  come  within  the  condition. 
If  there  is  reserved  to  the  bailor  the  right  to  claim'  a  re-delivery 
of  the  property  deposited,  the  bailment  is  generally  within  the 
condition  and  the  property  held  on  trust.     But  where  there  is  a 

(u)  Home  Insurance  Co.  v.  Baltimore  Warehouse  Co.,  3  Otto  (93  U.  S.) 
527,  541. 

(a;)  Donaldson  v.  Manchester  Ins.,  U  0.  S.  C.  (1st  series)  601.  Waters 
V.  Monarch,  ^c,  5  E.  &  B.  870,  25  L.  J.  Q.  B.  102,  2«  L.  T.  217,  4  W.  R.  245. 
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delivery  of  property  on  a  contract  for  an  equivalent  in  money  or 
some  other  valuable  commodity,  and  not  for  a  return  of  the 
identical  subject-matter  in  its  original  or  an  altered  form,  this 
is  a  transfer  of  the  property  for  value,  and  not  a  delivery  in 
trust  (|2/) . 

Insurer's  liability  limited  to  that  of  assured. — "  Goods  the 
assured's  own  in  trust  or  on  commission  for  which  they  were 
responsible"  were  insured  by  a  policy  against  fire.  The  goods 
were  destroyed  by  fire,  and  the  question  whether  they  were  covered 
by  the  policy  came  before  the  Court  for  determination.  In  giving 
the  judgment  of  the  Court,  Keating,  J.,  after  referring  to  the 
form  of  the  policies  in  the  cases  of  Waters  v.  'Monarch,  dc. 
Co.  {z)  and  L.  d  N.  W.  R.  Co.  v.  Olyn  (a),  said:  "  It  will  be 
observed  that  the  wording  in  the  present  policy  is  essentially 
different,  for  whilst  in  the  cases  referred  to  the  insurance  extended 
to  goods  '  in  trust  or  on  commission  generally,'  in  the  present 
case  it  is  expres^y  limited  to  '  goods  in  trust  or  on  commission, 
for  which  they  (the  assured)  are  responsible.'  In  L.  <&  N .  W. 
R.  Co.  V.  Glyn,  Erie  and  Hill,  J  J.,  had  thrown  out  that  if 
insurance  companies  wished  in  future  to  limit  their  responsibility 
to  the  responsibility  of  the  assured,  they  must  employ  express 
words  to  that  effect.  It  seems  to  us  that  the  present  plaintiffs 
(the  insurance  company)  liave  done  so  in  this  policy,  and  have 
expressly  limited  their  liability  to  such -goods  as  were  held  in 
trust  by  the  assured  and  for  which  they  were  responsible.  It 
follows  that  the  goods  in  question  for  which  the  assured  were  not 
responsible  were  not  covered  by  the  policy,  and  consequently  that 
the  insurance  company  are  entitled  to  the  judgment  of  the 
Court"  (&). 

Customers'  goods  conered. — Leckie,  a  miller,  received  from  cus- 
tomers hay  to  be  chopped,  and  on  receipt  of  each  lot  he  sent  a 

(y)  South  Australian  v.  Eandell,  L.  E.  3  P.  C.  101,  22  L.  T.  N.  S.  843, 
6  Moore   P.  O.  N.  S.  341.     Baxter  v.  Hartford  Co.,  11  Bissell  (U.  S.)  306. 

(z)  5  k  &  B.  870,  25  L.  J.  Q.  B.  102,  26  L.  T.  217,  4  W.  R.  245. 

(a)  28  L.  J.  Q.  B.  188,  1  E.  &  E.  652,  33  L.  T.  199,  7  W.  E.  238. 

(V)  North  British  and  Mercantile,  §o.  Co.  v.  Mofatt,  25  L.  T.  N.  S.  662, 
L  R.  7  O.  P.  25,  41  Ii.  J.  N.  S.  C.  P.  1,  20  W.  E.  144.  Inglis  v.  Stook,  10 
A.  O.  274. 
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note  as  follows:  "  All  goods  held  in  trust  covered  by  insurance 
against  fire."  Hay  belonging  to  Cochran  and  Son,  who  had  re- 
ceived a  similar  note,  was  burnt,  and  Leckie  held  a  fire  policy  in 
his  own  name,  which  insured  "  stock-in-trade,  the  property  otf 
the  insured  or  held  by  him  in  trust  or  on  commission,  for  which 
he  is  responsible."  It  was  held  by  the  Court  of  Session  thait 
Leckio  had  contracted  to  insure  the  hay  on  behalf  of  Cochran 
and  Son,  and  that,  even  if  the  policy  did  not  cover  custiomers' 
risks,  Cochran  and  Son  were  entitled  to  preferential  ranking  on 
the  suni  recovered  under  the  policy,  the  insurance  company  having 
in  fact  paid  the  value  of  Cochran's  hay  to  Leckie's  trustee  (<;). 

"For  acctmnt  of  whom  it  may  concern." — The  phrase  "for 
account  of  whom  it  may  concern  "  evinces  an  intention  to  keep 
insured  the  entire  title,  and  one  who  purchases  a  part  interestl 
may  recover  for  a  loss  {d). 

Deposit  amounting  to  sale. — Where  corn  was  deposited  by 
farmers  with  a  miller  to  be  stored  and  used  by  'the  miller  as  part 
of  the  ordinary  stock  of  his  trade,  and  was  by  him  mixed  with' 
other  corn  deposited  with  him  for  a  similar  purpose,  the  farmers 
having  the  option  of  claiming  at  any  time  an  equal  quantity  of 
wheat  of  the  like  quality  or  its  value  in  cash,  it  was  held  that  the 
transaction  was  virtually  a  sale  and  not  a  bailment  by  the  farmers 
to  the  miller,  and  that  therefore  the  miller  could  claim  under  a 
policy  of  insurance  as  for  his  own  property,  and  that  it  was  nat 
necessary  to  be  described  as  goods  held  in  trust  "(e). 

Goods  with  vendors  at  buyers'  risk. — Where  goods  remaining 

with  the  vendors  at  the  buyers'  risk,  by  agreement  between  theru 

and  their  customers,  were  burnt,  and  at  the  time  of  the  firie  the 

vendors  had  floating  policies  of  insurance  which  covered  "  goods 

on  the  premises,  sold  and  paid  for  but  not  removed,"  but  they  had 

no  understanding  with  their  customers  as  to  ajiy  insurance,  and 

the  amount  of  insurance  money  which  the  vendors  received  from 

> 

(o)  Cochran  v.  Leckie's  Trustee  (1906),  8  Ot.  Seas. 

(d)  Hagan  v.  Scottish  Vnion,  98  Fed.  Rep.  129. 

(e)  South  Australian  Co.  v.  Bandell,  L.  R.  3  P.  C.  101,  6  Moore,  P.  C.  N.  S. 
341,  22  L.  T.  N.  S.  843.    Todd  v.  Liverpool,  Sfc,  18  U.  O.  (O.  P.)  192. 
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the  insurance  company  was  not  sufficient  to  cover  the  loss  of  their 
■own  goods  exolusi\  e  of  the  goods  sold,  it  was  held  that,  as  there 
was  no  contract  between  the  vendors  and  their  customers  as  to 
insurance,  the  vendors  were  under  no  obligation  in  the  matter,, 
and  were  entitled  to  appropriate  to  their  own  losses  the  whole  sum 
received  from  the  insurance  office  (/). 

Goods  not  separated  from  btdk. — The  purchaser  of  barrels  of 
•oil  not  yet  actually  identified  and  separated  from  other  barrels 
■of  oil  stored  in  the  same  place  has  been  held  in  Canada  to  havie 
an  insurable  interest  as  owner  of  so  many  barrels  as  he  insured  (gr), 
on  proof  that,  at  the  time  of  getting  the  warehouse  receipt  and 
■of  the  fire,  goods  to  the  amount  of  the  brand  named  in  the  receipt 
were  in  store  (h).  And  in  this  country  the  purchaser  of  goods 
will  have  an  insurable  interest  therein  if  they  aje  at  his  risk, 
■even  though  they  have  not  been  specifically  appropriated  to  him 
prior  to  the  loss  (i). 

Liability  to  loss. — A  man  may  even  have  an  insurable  interest 
in  goods  for  which  he  has  neither  paid  nor  become  liable  to 
pay(fc). 

A  person  certainly  has  an  insurable  interest  in  goods  if  he  is 
liable  to  pay  for  them,  whether  he  has  the  property  in  them  or 
not.  And  in  the  case  of  Inglis  v.  Stock  in  the  House  of  Lords, 
which  decides  this  proposition.  Lord  Blackburn  says,  "  In  order 
to  recover  against  an  underwriter,  the  assured  mast  show  that 
he  suffers  loss  in  respect  of  the  thing  insured  "  (?).  And  in  the 
same  case  the  same  learned  lord  held  that  an  undivided  interest 
in  a  parcel  of  goods  constitutes  an  insurable  interest  just  as  much 
as  if  it  were  an  interest  in  every  portion  of  the  goods  {ttv)  .     And 

(/)  Bagleish  v.  Buchanan,  16  C.  S.  O.  (2nd  series)  332.  Martineau  v. 
Kitching,  L.  R.  7  Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  N.  S.  836,  20  W.  R. 
769. 

(^)  Matthewson  v.  Uoyal  Insurance  Co.,  16  I<r.  Can.  Jur.  45.  Clark  v. 
Western,  25  U.  O.  (Q.  B.)  209. 

(A)  Wilson  V.  Citizens,  #c.  Co.,  19  Lr.  Oan.  Jur.  175.  Stanton  v.  Etna, 
Lr.  Can.  Jur.  281. 

(»)  Inglis  V.  Stock,  10  App.  Cas.  263. 

(k)  Colonial  Ins.  Co.  v.  Adelaide  Marine  Co.,  12  App.  Cas.  138. 

(0  Inglis  V.  Stock,  10  App.  Cas.  270,  54  L.  J.  Q.  B.  682,  52  L.  T.  82il, 
ZZ  W.  R.  877. 

(m)  10  App.  Cas.  274.  See  also,  as  to  an  undivided  interest,  Grandin  v. 
Rochester  Co.,  107  Penn.  26. 

5(2) 
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Lord  Esher,  M.R.,  when  the  same  case  was  before  the  Court  of 
Appeal,  said,  "  It  is  the  duty  of  a  Court  always  to  lean  in  favour 
of  an  insurable  interest,  if  possible,  for  after  underwriters  hav© 
received  the  premium,  the  objection  that  there  was  no  insurable 
interest  is  often  as  nearly  as  possible  a  technical  objection,  and 
one  which  has  no  real  merit  as  between  the  assured  and  in- 
surer "  (re).  And  the  insurers  have  no  right  to  call  on  the  assured 
to  exercise  a  possible  option  to  be  released  from  the  contract  under 
which  the  insurable  interest  arises  (o) . 

Manufacturer. — A  person  who  has  contracted  to  make  an  in- 
surable thing  for  another  has  an  insurable  interest  therein  to  the 
extent  of  its  mercantile  value,  until  it  is  complete  or  passes  to  the 
person  to  whose  order  it  is  made,  since  he  cannot  get  paid  till  it 
is  completed,  in  the  absence  of  special  stipulations  (p).  Thus,, 
where  there  was  a  contract  to  put  machinery  on  defendant's  pre- 
mises and  keep  it  in  repair  for  two  years,  the  price  being  payable 
on  completion,  but  before  completion  (q)  an  accidental  fire  de- 
stroyed the  machinery,  the  plaintiffs  were  held  not  entitled  to- 
recover  for  the  work  they  had  done  (r) . 

A  right  to  royalty  from  a  manufacturing  business  gives  an 
insurable  interest  on  the  factory  (s) . 

Legal  or  equitable  interests. — A  bond  fide  equitable  interest  in 
property,  the  legal  title  whereto  appears  to  be  in  another,  may  be 
insured.  So  may  also  the  legal  interest  be  insured,  for  the  interest 
both  of  a  trustee  and  of  his  cestui  que  trust  is  an  insurable  one  (i).. 

(•«)  StocTc  V.  Inglis,  12  Q.  B.  D.  571,  53  L.  J.  Q.  B.  358,  51  L.  T.  449. 

(o)  Inglis  v.  Stoch,  10  App.  Gas.  274. 

(p)  See  Grant  v.  ParMnson  Insurance,  3  B.  &  P.  85,  note.  CommerciaV 
Union  v.  Ca-pital  City,  ^c,  60  Am.  Rep.  162. 

{q)  American  law  hereon  in  May  Ins.  116. 

(?•)  Afyplehy  v.  Myers,  L.  R.  2  O.  P.  651.  Claparede  v.  Commercial  Union,. 
Peb.  1884,  Q.  B. 

(s)  National  Filtering,  S^o.  Co.  v.  Citizens,  f  o.,  106  N.  Y.  535. 

(«)  London  and  'North-Western  ^Railway  v.  Glyn,  1  E.  &  B.  652,  1  Jur. 
N.  S.  1004,  28  L.  J.  Q.  B.  188,  33  L.  T.  199,  7  W.  R.  238.  Ex  'parte  Houghton-, 
17  Ves.  253.  Ex  parte  Yallopi,  15  Vea.  67.  Camden  v.  Anderson,  5  T.  R.  709. 
Wh/yie  V.  Home  Insurance  Co.,  14  L.r.  Can.  Jur,  30.  Luoena  v.  Craufurd, 
2  N.  B.  324,  1  Taunt.  325.  Tidswell  v.  Angerstein,  Peak©  151,  (3rd  ed.)  204- 
Hill  V.  Secretan,  1  B.  &  P.  315.  Waters  v.  Monarch,  5  E.  &  B.  881,  25  L.  J. 
Q.  B.  102,  26  L.  T.  217,  4  W.  R.  245. 
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Beneficial  onmer. — If  the  beneficial  title  is  insured,  the  fact 
that  the  legal  estate  is  outstanding  in  another  will  not  vitiate 
a  policy  requiring  that  the  assured  should  be  entire,  unqualified, 
ajid  sole  owner  for  his  own  us©  and  benefit  (u) . 

Equitable  interest. — And  where  the  plaintiff  had  mortgaged 
his  interest  in  the  goods  and  freight  to  the  defendant,  the  defen- 
dant might  have  insured  the  legal  interest  on  his  own  account;  and 
he  might  also  have  insured  the  equitable  interest  remaining  in  the 
plaintiff  on  the  plaintiff's  account  (a;). 

Purchaser. — A  purchaser  of  realty  also  has  an  insurable  interest 
in  the  premises  purchased  from  the  signing  of  the  contract  and 
before  completion,  since  he  has  the  whole  equitable  estate  therein, 
und  the  property  is  at  his  risk;  and  if  it  is  burned  down,  he  must 
still  pay  for.  it  (^).  A  statement  that  he  is  "owner"  will  not 
invalidate  (z) .  This  interest  exists  equally  though  the  purchaser 
is  suing  for  specific  performance  (a),  or  for  rescission  of  the  con- 
tract, or  has  not  found  his  purchase-money  or  any  part  thereof. 
Circumstanoes  may  arise  to  defeat  his  title  to  recover  on  his  policy, 
such  as  failure  to  obtain  specific  performance,  or  decree  to  rescind 
the  contract  of  sale  (b). 

Ilmpaid  vendor. — An  unpaid  vendor  of  property  who  is  still  in 
possession  has  an  insurable  interest,  and  may  recover  under  a 
policy  of  fire  insurance;  for  until  he  is  paid  he  cannot  tell  for 
certain  whether  he  will  ultimately  get  his  purchase-money  or  not. 
If  he  were  not  allowed  to  insure,  and  the  property  were  destroyed 
by  fire,  he  would  have  to  rely  entirely  on  the  solvency  of  the 
purchaser  (c) . 

(«)  American  Baskot  Co.  v.  Farmville  Insurance  Co.,  3  Hughes  (U.  S, 
Oiic.  Ot.)  251' 

(x)  Smith  V.  Lasoelles,  2  T.  R.  188. 

(«)  Paine  v.  MMer,  6  Ves.  349.  Poole  v.  Adams,  12  W.  R.  683,  10  L.  T. 
JSr.  S.  287.  See  Eayner  v.  Preston,  18  Oh.  D.  1,  50  L.  J.  CSh.  472,  44  L.  T.  N.  S. 
787  29  W.  R.  547.    But  see  Sutherland  v.  Pratt,  11  M.  &  W.  296. 

(2!)  Donaldson  ^?.  Providence  Mutual  (1909),  Q.  R.  36  S.  C.  439. 

(as)  MUUngton  v.  Eqmtable,  16  U.  O.  (Q.  B.)  314.  See  Columbian  Insurance 
■Co.  V.  Lawrence,  2  Peters  (U.  S.)  25,  10  Peters  (U.  S.)  607,  and  Etna  Co.  v. 
Tyler,  16  Wend.  (N.  Y.)  39. 

(i)  4  Dalloz,  1868,  Pt.  I.,  387. 

(c)  ColUngridge  v.  Royal  Exchange  Assurance,  37  L.  T.  N.  S.  525,  3  Q.  B.  D. 
173,  47  L.  J.  Q.  B.  32,  26  W.  R.  112. 


70  THE   LAWS   OF    INSURANCE. 

A  man  who  had  bought  a  locomotive,  and  had  it  on  his  owa 
premises,  was  suing  for  rescission  of  the  contract  when  he  insured 
the  locomotive.  Decree  of  rescission  was  pronounced  before  the 
fire,  but  no  notice  of  the  action  was  given  to  the  insurers,  and  it 
was  held  that  the  purchaser  had  an  insurable  interest  in  the  loco- 
motive, but  that  the  benefit  of  the,  insurance  enured  to  the 
vendor  {d) . 

An  unpaid  vendor  of  goods  who  insured  them,  and  parted  with 
them  before  loss,  has  been  held  not  entitled  to  recover  on  his  policy,, 
since  his  interest  in  the  goods  was  wholly  gone  (e). 

FaM  vendor. — A  vendor  who  has  been  paid  for  the  property 
sold,  but  has  not  conveyed  it,  ceases  from  the  time  of  payment  to 
have  any  insurable  interest  in  the  premises,  having  only  a  bare 
legal  estate  without  beneficial  interest,  lien,  or  liability.  But 
if  at  the  time  of  sale  he  has  agreed  to  hold  the  purchaser  insured 
or  to  inslire  for  him  he  would  have  an  insurable  interest,  even 
after  payment  (/). 

Where  a  vendor  has  received  the  consideration  and  has  trans- 
ferred the  property,  but  has  not  assigned  the  policy,  neither  vendor 
nor  purchaser  can  sue  on  that  policy;  the  former  has  no  interest, 
the  latter  no  title  (^r) . 

When  vendor's  interest  ceases. — The  exact  point  at  which  the 
vendor's  insurable  interest  ceases  may  be  questioned.  In  Colling- 
ridffe  V.  Boyal  Exchange  (h)  the  vendor  was  unpaid,  and  had  not 
conveyed.  Lush,  J.,  there  seemed  to  consider  actual  conveyance 
the  point  at  which  the  vendor's  interest  ceased,.  But  in  a  New 
South  Wales  case  decided  in  1881  (i)  it  was  held  that  a  paid 
vendor  who  had  not  executed  the  conveyance  had  no  real  interest  in 
the  property,  but  only  a  bare  legal  estate,  of  which  he  was  under 

(d)  4  DaUoz,  1868,  Pt.  1.,  387. 

(e)  Molliatm  v.  Victoria,  Co.,  2  N.  Z.  (Sup.  Ot.)  177. 

(/)  New  South  Wales  Bank  v.  North  British  and  Mercantile,  4-e.  Co., 
2  N.  S.  W.  Law  239.    Coitellain  v.  Preston,  11  Q,.B.  D.  S98. 

(§■)  The  Eeclesiaatioal  Commissioners  for  England  v.  The  Soyal  Mxohumger 
Assumnce  Corporation,  11  Times  L.  E..  476. 

(h)  3  Q.  B.  D.  173,  47  L.  J.  Q.  B.  32,  37  L.  T.  N.  S.  625,  2«  W.  R.  112. 

(i)  New  South  Wales  Bmik  v.  North  British  and  Mercantile  Insurance  Co.,. 
2  N.  S.  W.  Law  239.  Per  contra,  see  Ifisuranoe  Co.  v.  Up  de  Graff,  21  Penn.. 
513.  . 
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contract  to  divest  himself,  and  it  was  ia  that  case  said  that  in  the 
absence  of  anything  to  establish  the  existence  of  a  real  interest 
(something  to  lose),  or  that  there  was  an  arrangement  with  the 
purchaser  to  keep  the  policy  alive  for  his  benefit,  the  vendor  could 
not  succeed.  This  decision  was  arrived  at  after  full  consideration 
of  the  authorities,  and  seems  the  more  correct;  and  it  anticipated 
the  principle  afterwards  laid  Aown  in  Castellain  v.  Preston. 

Sale  in  fraud  of  creditors.— A.  vendor  and  purchaser  have  been 
held  in  'Canada  to  have  an  insurable  interest,  although  the  sale 
was  in  fraud  of  creditors  (fc) . 

Covenant  to  insure. — A  covenant  to  insure  gives  an  interest,  and 
it  has  been  decided  that  where  the  covenant  was  to  insure  two 
sets  of  premises  held  for  different  terms  for  2,000Z.,  the  obligation 
to  insure  in  that  amount  continued  after  the  expiry  of  the  shorter 
term  {I) . 

Tests  of  interest  on  sale  of  goods. — When  the  question  of  in- 
surable interest  or  no  insurable  interest  arises  upon  a  bargain  and 
a  sale  of  goods,  the  real  test  to  be  applied  in  determining  whether 
the  party  effecting  the  policy  had  such  an  interest  is,  were  the 
goods  at  his  risk?  If  they  were,  he  would  have  an  insurable 
interest.  If  they  were  not,  he  would  not  have  an  insurable 
interest  (m:) . 

Trust  policies. — The  stat.  14  Geo.  III.  c.  48,  does  not  pro- 
hibit a  policy  of  life  insurance  from  being  granted  to  one  person 
in  trust  for  another  where  the  names  of  both  persons  appear  upon 
the  face  of  the  instrument  (n) .  But  an  insurance  on  the  life  of 
A.  by  B.,  a  creditor,  as  a  trustee  for  C,  Who  has  no  interest  in  the 
life,  would  be  void  (o) . 

Trustee  may  insure  at  expense  of  estate. — A  trustee  is  justified 
in  insuring  to  the  extent  of  three-fourths  of  the  full  value  at  the 

(A)  Pettigrew's  Case,  28  U.  O.  (C.  P.)  70. 

m  Eeekmcni  v.  Isaae.  6  L.  T.  N.  S.  383. 

(m)  Anderson  v.  Morice,  46  L.  J.  O.  P,.  11,  35  L.  T.  N.  Si.  566,  25  W.  E. 
li,  per  Hatherley,  L.O.,  1  App.  Oas.  742. 

(»)  Collett  V.  Morrison,  9  Hare  162,  21  L.  J.  Ch.  878. 

(o)  Lewin  Law  of  Trusts,  11th  ed.  116.  Young  v.  Union  Ins.  Co.,  24  Fed. 
Rep.  (U.  S.)  279. 
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cost  of  the  estate,  and  where  the  cestui  que  trust  is  an  infant  the 
trustee  is  empowered  by  statute  to  insure  (p),  and  he  can  rebuild 
houses  burnt  in  the  settlor's  lifetime  {q).  He  may  insure  at  the 
cost  of  the  trust  estate  chattels  settled  so  as  to  devolve  as  heir- 
looms, such  chattels  being  "  insurable  property"  within  the  mean- 
ing of  the  Trustee  Act,  1893,  s.  18,  sub-s.  1  (r). 

Insurance  qua  trustee. — But  if  a  trustee  or  executor  insures, 
even  though  with  his  own  m.oney,  and  without  the  knowledge  of 
his  cestui  que  trust,  he  will  be  considered  to  have  effected  the  in- 
surance in  his  retpresentative  character;  and,  after  deducting  the 
amount  of  the  premiums  he  has  paid,  he  will  have  to  account  for 
the  balance  to  the  person  to  whom  the  beneficial  interest 
belongs  (s) . 

Executor. — An  executor  or  administrator  has  an  interest  by 
virtue  of  his  position  as  legal  personal  representative  and  guardian 
of  the  assets  (t),  and  he  has  sufficient  interest  to  insure  in  his  own 
name  the  life  of  a  person  who  granted  an  annuity  to  Ms  testator, 
and  which  the  testator  bequeathed  to  persons  not  parties  to  the 
insurance  (m)  .  An  executor  de  son  tort  also  possesses  such  an 
interest  (x) .  An  executor  or  administrator  is  not  under  any  obli- 
gation to  insure,  nor  personally  liable  if  he  fails  to  do  so  {y), 
unless  he  is  under  express  conditions.  And  where  a  testator  as 
lessee  was  bound  to  insure,  but  allowed  the  insurance  to  expire  and' 
then  died,  the  executors  did  not  renew  the  insurance.,  and  the  house 
was  burnt  down  whilst  uninsured,  the  executors  were  not  held 
liable  for  not  keeping  up  the  insurance  (2) . 

(p)  Lewin  11th  ed.  703.  Trustee  Act,  1893,  3.  18.  Ux  parte  Andrews  2  Eose 
412,  1  Madd.  573.  Fry  v.  Fry,  27  Beav.  146.  44  &  45  Vict.  c.  41,  b.  42, 
sub-sects.  2  and  3. 

((/)  Merritt  v.  Wright,  4  P.  &  B.  New  Br.  135. 

(r)  In  re  Egmont's  (Earl)  Trusts,  (1908)  1  Oh.  821,  77  L.  J.  Gh.  479. 

(s)  Ex  parte  Andrews,  1  Madd.  573,  2  Rose  410.  Sidaways  v.  Todd,  2  Stark. 
400.    Armitage  v.  Winterbottom,  1  H.  &  G.  130.    Holland  v.  jSmiM.,  6  Esp.  I'l. 

(t)  Croft  V.  TAndmy,  Freem.  Gh.  1.  Bailey  v.  Gould,  4  Y.  &  C.  Ex.  221. 
Ex  parte  Andreuis,  2  Rose  410,  1  Madd.  573. 

(«)  Tidswell  v.  Angerstein,  Peake  204. 

(a;)  Marks  v.  Hamilton..'!  Ex.  323,  21  L.  J.  Ex.  109,  16  Jur.  152,  18  L.  T. 
260.    Lingley  v.  Queen,  1  Han.  (New  Bruns.)  280. 

iy)  Croft  V.  Lindsmj,  Ereem.  Ch.  1.  Bailey  v.  Gould,  4  Y.  &  C.  Ex.  221. 
Ex  parte  Andrews,  2  Eose  410,  1  Madd.  573. 

(z)  Tidswell  v.  Angerstein,  Peate  204. 
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Mortgagor. — A  mortgagor  who  has  conveyed  away  the  legal 
estate,  whether  he  be  in  possession  or  not,  has  an  insurable  interest 
until  foreclosure  absolute  (a) . 

So  also  if  he,  has  executed  an  absolute  transfer  of  the  property, 
if  it  has  also  been  agreed  with  the  transferee  that  such  transfer  is 
only  by  way  of  charge  (&). 

Nor  does  it  seem  to  matter  whether  such  convej-ance  be  by 
way  of  suretyship  or  for  a  principal  debt  (c) . 

Mortgagor  can  recover  full  value. — Where  an  insurance  is  made 
by  a  mortgagor  on  premises  on  his  own  account,  notwithstanding 
any  mortgage  or  other  incumbrance  on  the  premises,  he  will  be 
entitled  to  recover  the  whole  amount  of  his  loss,  not  exceeding  the 
insurance,  since  the  whole  loss  is  his  own,  and  he  remains  person- 
ally liable  to  the  mortgagee  or  other  incumbrancer  for  the  full 
amount  of  the  debt  or  incumbrance  {d) . 

Assignment  to  mortgagee  of  mortgagor's  policy,  when  consented 
to  by  the  company  if  such  oonseiat  be  needed,  is  merely  an  equitable 
transfer  so  as  to  enable  a  mortgagee  to  recover  in  case  of  loss  (e). 
And  after  loss  the  mortgagee  can  re-assign  to  the  mortgagor  "with- 
out any  consent  of  the  insurer  (•/) . 

The  trustees  of  an  insurance  company  advanced  10,000L  to  a 
son,  on  the  security  of  a  reversionary  interest  to  which  he  was 
entitled  contingently  on  his  surviving  his  father.  The  trustees 
insured  the  life  of  the  son  against  that  of  the  father  in  their  own 
company,  and  provided  the  premiums  down  to  the  son's  death,  the 
reversion  being  charged  with  principal,  premiums  and  interest. 
It  was  stipulated  that  if  the  son  died  in  the  lifetime  of  his  father 
(which  event  happened)  the  proceeds  of  the  policy  should  belong 
to  the  company  absolutely;  but  it  was  held  (Bowen,  L.J.,  dis- 
senting) that  the  stipulation  was  void  as  fettering  a  mortgagor's 

(a)  Parker  v.  Equitable,  4  All.  (New  Bruna.)  562.  Kelly  v.  Phoenix,  2  Han. 
(New  Bruns.)  266.  See  Marts  v.  Cumberland  Co.,  44  New  Jersey  Law  478, 
and  Richland  County  Co.  v.  Simpson,  38  Ohio  St.  672. 

(6)  Ward  v.  Beclc,  13  0.  B.  N.  S.  673-4.  And  Gnrdnw  v.  Cazenove,  1 
H.  &  N.  423,  which  discusses  the  efEeot  of  such  conveyaoQce. 

(c)  Smith  V.  noyal,  27  U.  O.  (Q.  B.)  54. 

{d)  Carpenter  v.  Providence  Washington,  16  Peters  (U.  S.)  495,  501,  per 
Story,  J. 

(e)  Ibid. 

If)  Be  Launay  v.   'Northern,  2  N.  Z.  (Sup.  Ct.)  1. 
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right  to  redeem,  and  that  the  administrator  of  the  son  was  entitled 
to  the  policy -money  after  deducting  all  sums  due  {g) . 

Jvdgment  creditor. — A  judgment  creditor  has  in  some  of  the- 
United  States,  in  virtue  of  his  judgment,  an  insurable  interest  in 
his  debtor's  property;  but  he  cannot  recover  from  the  insurer  any 
injury  thereto  as  for  a  loss  to  himself,  unless  he  also  shows  that 
the  judgment  debtor  has  not  sufficient  property  left  out  of  which 
the  judgment  can  be  satisfied  (A) .  And  a  creditor  has  in  that 
country  been  also  held  to  have  an  insurable  interest  in  the  insurable 
portion  of  a  bankrupt's  estate  {€) . 

Pledgee. — A  pawnbroker  or  other  pledgee  has  an  insurable  in- 
terest in  the  property  pledged  to  the  amount  of  his  loan;  and  as  a 
pawnbroker  is  by  statute  made  liable  for  loss  by  fire  of  pawned 
property,  he  is  allowed  to  insure  the  full  value  thereof  (it) . 

Mortgage,  equitable  lien  and  debt. — A  mortgagee  has  an  in- 
surable interest  in  the  mortgaged  property  up  to  the  amount  of 
the  debt,  whether  the  mortgage  is  legal  or  equitable  (Z) ;  and  a 
person  having  a  lien  or  an  interest  in  the  nature  of  a  lien  on  the- 
property  insured  has  an  insurable  interest  {m),  and  it  will  makfr 
no  difference  in  such  a  case  that  he  migfet  still  have  a  right  to 
pursue  his  debtor  personally  for  the  debt  on  account  of  which 
the  lien  attached  {n).  A  debt  which  has  no  reference  to  the 
article  insured,  and  which  cannot  create  a  lien  on  it,  will  not 
give  an  insurable  interest;  but  a  debt  which  arises  in  consequence- 
of  the  article  insured,  and  which  would  have  given  a  lien  on  it,, 
does  give  an  iusurable  interest  (o);  and  see  Dames  v.  Home  Ins., 
3  U.  C.  (App.)  269,  where  it  was  held  that  the  indoraer  of  an. 

(g^)  Kargms  of  Northampton  v.  Pollock,  45  Ch.  D.  190,  affirmed  H.  of  L. 
(Lord  Hannen  dissenting)  suh  nom.  Salt  v.  Marquis  of  Northampton,  (1892) 
App.  Cas.  2. 

(h')  Spare  V.  Some  Mutual  Insurance  Co.,  8  Sawyer  (U.  S.  C.  Ot.)  618. 

(t)  RohrhacTe  v.  Q-ermama  Co.,  62  N.  Y.  47;  'but  see  contra,  Malcher  v.  King' 
William's  Town  Co.,  3  Buchanan  Cape  (East.  Distr.  Rep.)  271. 

(h)  33  &  3S  Viet.  c.  93,  s.  27. 

(?)  Western  Australian  Bank  v.  Royal  Insurance  (1908),  5  0.  L.  E.  533,  14 
A.  L.  K.  189. 

(m)  Briggs  v.  Merchant  Traders,  13  Q.  B.  167. 

(»)  Hancox  v.  Fishing  Insurance  Co.,  3  Sumner  139,  per  Story,  J.;  and  see- 
Clarke  v.  Scottish  Im/perial,  4  Canada  (S.  O.)  192. 

(o)  Wolf  V.  Horncastle,  1  B.  &  P.  323,  per  Buller,  J. 
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accommodation  bill  had  an  insurable  interest  in  the  goods  for 
which  the  bill  was  given,  if  it  had  been  agreed  that  he  should  be 
paid  out  of  the  proceeds  of  such  goods.  Neither  actual  nor  con- 
structive possession  of  the  property  need  be  in  the  assured  either 
when  the  policy  is  issued  or  the  loss  happens.  It  is  enough  to 
have  an  equitable  lien  on  the  specific  property  covered  by  the 
policy  (p). 

Poliot/  good  though  interest  may  he  defeated  by  third  person. 
— If  the  interest  of  the  assured  be  liable  to  be  defeated  by  the 
act  of  a  third  person,  or  be  voidable,  the  policy  will  not  therefore 
be  invalidated  under  14  Geo.  III.  c.  48,  s.  2  (q). 

Accident  policies. — Insurance  against  death  by  accident  is 
within  the  statute  as  to  interest  (r) , 

Name  of  person  interested  must  appepx. — The  statute  (sect.  2) 
requires  the  name  of  the  person  for  whose  use  or  benefit,  or  on 
whose  account  the  policy  is  efEected,  to  be  inserted  therein  (^). 
Therefore  where  a  husband  obtained  a  loan  from  hiis  wife's  trustees 
upon  his  obtaining  a  surety  for  its  repayment,  and  the  surety 
stipulated  that  the  husband  should  insure  his  wife's  life,  the  hus- 
band having  induced  his  wife  to  insure  her  own  life  in  her  own 
name  without  reference  to  its  being  for  her  husband,  the  policy] 
was  held  void  (i). 

It  is  immaterial  whether  the  contract  in  relation  to  which  the 
insurable  interest  arises  is  or  is  not  under  seal  or  in  writing,  or 
whether  it  is  merely  verbal,  so  far  as  the  rig'hts  of  the  parties  are 
concerned.  This  circumstance  only  varies  the  mode  of  proof 
without  altering  the  principle  on  which  the  rights  of  parties 
depend  (m). 

(p)  Per  Henry,  J.,  in  Clarke  v.  Scottish  Imparial,  4  Canada  (S.  O.)  213. 

(j)  Rill  vl  Seoretan,  1  Bos.  &  P.  315.  Lindenau  v.  Beshorough,  8  B.  &  O. 
686,  3  C.  &'P.  353.  Clay  v.  Karrison,  10  B.  &  O.  99.  Bwyer  v.  FAia,1Vs.x)s. 
914. 

(r)  Shilling  v.  AcoidenUl  Death  Insurance  Co.,  1  F.  &  P.  116,  2  H.  &  N.  42, 
26  L.  J.  Ex.  266, 27  L.  J.  Ex.  26,  29  L.  T.  98,  5  W.  E.  567. 

(s)  Eodson  V.  Observer,  #c.  Co.,  8  E.  &  B.  40,  3  Jur.  N.  S.  1125,  26 
L.  J.  Q.  B.  303,  29  L.  T.  278,  5  W.  R.  712. 

(0  Evans  v.  Bignold,  20  L.  T.  N.  S.  659,  L.  B.  4  Q.  B.  622,  38  L.  J.  N.  S. 
Q.  B.  293,  10  B.  &  S.  621, 17  W.  R.  882. 

(«)  Miller  v.  Warre,  1  C.  &  P.  239,  per  Park,  J.  Patrick  v.  Eames.,  3  parap. 
442,  per  EUenborough,  C.J. 
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Absence  of  insurable  interest  only  defence  to  insurer. — If  a 
policy  in  the  name  and  on  the  life  of  another  be  effected  for  his 
own  benefit  by  a  person  who  has  no  insurable  interest  in  such  life, 
and  the  insurance  company,  on  the  death  of  the  person  "whose  life 
ia  insured,  pays  the  insurance  money  to  the  person  effecting  the 
insurance,  he  is  entitled  to  retain  the  money  as  against  the  legal 
personal  representative  of  the  deceased ;  and  although  the  illegality 
of  the  policy  under  14  Geo.  III.  c.  48,  on  the  ground  of  absence 
of  insurable  interest  would  have  constituted  a  good  defence  to 
an  action  against  the  insurance  company  at  the  suit  of  the  person 
effecting  the  insurance,  yet,  the  money  having  been  paid  to  him, 
such  illegality  would  not  affect  his  right  to  retain  it;  for  the 
statute  is  a  defence  for  the  insurance  company  only  if  they  choose 
to  avail  themselves  of  it  {x). 

Agent  must  pursue  his  authority. — Where  the  defendant  autho- 
rised two  of  his  creditors  to  effect  a  policy  of  insurance  on  his 
life  for  a  certain  time  in  their  own  names  as  a  security  for  their 
debt,  the  policy  to  be  assigned  to  him  when  the  demand  was  dis- 
charged, and  they  effected  the  insurance  in  their  own  names  and 
that  of  a  third  person  who  subsequently  became  their  partner,  it 
was  held  that  the  authority  given  'by  the  defendant  was  not 
pursued,  and  that  an  action  for  the  recovery  of  tiae  premiums 
•could  not  be  maintained  (y). 

(a;)  Worthington  v.  Curtis,  1  Oh.  D.  419,  45  L.  J.  N.  S.  Oh.  259,  33  L.  T. 
N.  S.  828,  24  W.  B.  228.  See  also  Troop  v.  Anchor  Co.,  3  Euss.  &  Gel.  (Nov. 
Soo.)  234. 

(y)  Barron  v.  Fitzgerald,  9  L.  J.  N.  S.  O.  P.  153,  6  Bing.  N.  O.  201. 
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CHAPTEE    III. 

THE  PREMIUM. 

The  premium  is  the  price  for  which  the  insurer  undertakes  his 
liabilities.  It  may  be  a  consideration  other  than  money  pay- 
tDeat;  e.g.,  in  a  mutual  insurance  it  may  consist  of  a  liability  to 
contribute  to  the  losses  of  other  members  of  the  mutual  society  (a) . 
The  teuembers  in  such  a  society  being  both  insured  and  insurers, 
offer  as  a  premium  their  liability  aforesaid,  and  as  insurers  receive 
as  premium  the  right  to  have  their  own  loss  paid  whenever  it 
happens. 

Premium  must  be  agreed. — In  Lucena  v.  Craufurd(b)  the 
premium  is  defined  by  Lawrence,  J.,  as  "a  price  paid  adequate 
to  the  risk,"  but  the  adequacy  of  the  premium  is  purely  the 
insurer's  concern.  He  cannot  dispute  the  validity  of  the  con- 
tract merely  because  the  premium  is  inadequate;  for  as  it  is  the 
price  for  which  he  upon  his  own  calculations  agrees  to  take  the 
risk,  his  own  agreement  is  conclusive  against  him.  The  insurer's 
satisfaction  with  the  premium  is  a  condition  precedent  to  the 
formation  of  the  contract  (Malyns  112).  In  the  old  policies  the 
words  "I  am  content  with  this  insurance"  were  inserted  as  an 
acknowledgment  that  the  insurer  was  satisfied  with  and  would 
not  later  dispute  the  sufficiency  of  the  premium.  The  only  point 
which  the  assured  need  consider  with  regard  to  the  sufficiency  of 
the  premium,  is  whether  it  is  sufficiently  proportionate  to  the 
risks  intended  to  be  run  to  enable  the  insurer  to  meet  the  average 
losses  of  his  business.  But  such  a  consideration  in  any  case  is 
merely  secondary,  as  his  action  is  most  likely  to  be  guided  by  his 
knowledge  or  belief  as  to  the  general  solvency  of  his  insurer  rather 
than  the  special  risk  undertaken. 

(a)  Lion  Muttml  Marine  v.  Tucker,  12  Q.  B.  D.  176,  187,  49  L.  T.  N.  S.  764. 
Great  Britain  88.  Co.  v.  Wyllie,  22  Q.  B.  D.  722. 
(J)  2  N.  R.  301,  1  Taunt.  325. 
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Pr&mium  need  mot  he  prepaid. — Prepayment  of  the  premium  is 
not  in  law  a  condition  precedent  to  the  making  of  a  complete  con- 
tract of  insurance  (c) .  But  it  is  the  almost  universal  practice  of 
insurers  other  than  marine  to  stipulate  that  the  contract  shall  not 
begin  to  take  effect  until  the  premium  has  been  paid  {d),  and  the 
Courts  in  presence  of  such  a  stipulation  will  not  (unless  the 
preimium  has  been  paid)  give  effect  to  the  contract  where  a  loss 
has  happened  after  an  agreement  to  issue  and  accept  a  policy,  but 
before  the  policy  has  been  issued,  or  even  when  it  has  been  de- 
livered as  an  escrow  (e). 

N on-'pmfment  and  waiver. — But  where  it  is  a  condition  in  the 
policy  that  the  policy  shall  mot  be  binding  until  the  premium  is 
jpaid  the  Court  will  readily  infer  a  waiver  of  such  condition  (/). 

Onus  of  proof. — The  conditions  of  an  insurance  policy  provid- 
ing for  forfeitures  of  the  same  are  to  be  construed  strictly  against 
the  company,  and  liberally  in  favour  of  the  insured.  The  burden 
-of  proof  is  on  the  company  to  establish  the  breach  of  the  con- 
ditions relied  on  for  the  forfeiture  (g) . 

Forfeiture. — And  under  a  provision  in  a  policy  of  life  insu- 
rance that  a  default  in  payment  of  premiums  shall  not  work  a 
forfeiture  of  the  policy,  but  the  insurance 'may  be  commuted  and 
reduced  to  the  sum  of  the  annual  premiums  paid,  the  insured 
jnay  at  any  time  elect  to  pay  no  more  premiums,  and  by  notice 
thereof  to  the  insurer  become  entitled  to  a  paid-up  policy  for  the 
•amount  of  premiums  paid  (h) . 

Since  the  Courts  wiU  not  favour  a  forfeiture  (and  this  applies 

(o)  Dayton  Insurance  Co.  y.  Kelly,  24  Ohio  St.  345,  18  Am.  Eep.  612.  Kent 
'V.  London  and  StaffordsJiireHj  1  Cabab6  &  Mils  47. 

{d")  In  re  Yager  and  Guardian  Assurance  Co.  (1912),  108  jj.  T.  38,  29 
T.  L.  R.  53.  Equitable  Fire  and  Acoident  Office  v.  The  China  Wo  Eong, 
(1907)  A.  O.  96,  76  L.  J.  P.  O.  31,  69  L.  T;.  1,  23  T.  L.  R.  200. 

(e)  Flint  v.  Ohio,  *c.  Co.,  8  Ohio  501.  Bodine  v.  Home  Co.,  51  N.  Y.  117. 
See  Camming  v.  Farquhar,  16  Q.  B.  D.  727,  55  L.  J.  Q.  B.  225,  34  W.  E.  423, 
2  Times  L.  E.  386.  London  and  Lancashire  Life  v.  Fleming,  13  Times  Jy.  B. 
572,  (1897)  A.  C.  499,  66  L.  J.  (P.  0.)  116. 

(/)  Supple  V.  Cann,  9  Ir.  0.  L.  1,  Sanaum's  Diff.  910  et  seq. 

(g)  Cotton  V.  Fidelity  and  Casualty  Co.,  41  Fed.  Eep.  506. 

(A)  Lovell  V.  8t.  Louis  Mutual  Life,  111  U.  S.  Eep.  264.  For  the  statutory 
•equitable  non-forfeiting  svstem  established  in  Queensland,  see  The  Lquitable 
Life  V.  Bogie  (1906),  3  O".  L.  E.  878,  12  A.  L.  E.  224. 
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as  much  to  forfeitures  under  conditions  in  policies  as  to  those  under 
covenants  in  leases),  it  has  been  held  in  America  that  a  forfeiture 
under  a  life  policy  for  non-payment  of  premiums  must  be  claimed 
before  the  death  of  the  assured,  at  which  date  the  liability  accrues, 
and  can  no  longer  be  denied  (i). 

It  does  not,  however,  seem  necessary  in  that  case  to  go  so  far. 
The  doctrine  of  estoppel  rather  than'^waiver  applies  to  cases  where 
the  insurer  discovers  a  forfeiture,  and  lies  by  until  the  happening 
of  the  loss.  But  insurers  by  their  acts  may  estop  themselves 
from  setting  up  forfeiture  (k).  Mere  acknowledgment  of  receipt 
wheiio  the  premium  has  not  in  fact  been  paid,  and  where  the 
■assured  is  subsequently  asked  to  pay,  may  not  amount  to 
estoppel  (?). 

If  a  policy  containing  a  condition  that  it  shall  not  be  binding 
until  the  premium  is  paid,  and  also  an  acknowledgment  of  the 
receipt  of  the  premium  is  delivered  to  the  assured  before  pay- 
ment of  the  premium,  this  raises  a  presumption  of  waiver  of  such 
condition,  and  of  an  intention  to  give  credit  for  the  premium,  the 
condition  notwithstanding  (m). 

Policy  not  binding  till  pmmium  paid. — A  policy  stipulated  that 
it  should  not  be  binding  until  the  actual  payment  of  the  premium, 
and  the  Court  held  that  it  was  competent  for  insurers  to  waive 
the  condition,  and  that  such  waiver  might  be  established  by  evi- 
dence of  an  express  agreement  to  that  effect  or  by  circumstances; 
.  and  that  delivering  a  policy  confessing  the  payment  of  premium 
was  evidence  of  the  waiver  (n) . 

Credit  for  prermum. — In  any  case  where  credit  is  intended  to 
be  given  for  premiums,  and  is  actually  given,  non-payment  there- 

(()  See  Young  v.  Mutual  Life  Co.,  2  Sawyer  (Ct.  Ut.  U.  S.)  325. 

(k)  See  Scottish  Equitable  v.  Buist,  i  0.  8.  O.  (4th  series)  1076.  Wing  v. 
Harvei/,  5  D«  G.  M.  &  G.  26S,  23  L.  J.  Ch.  511,  23  L.  T.  120,  18  Jur.  394, 
2  W.  K.  370.  A/ppleion  v.  Phwnix,  H  Am.  Bep.  220.  Trotter  v.  Western  Fire 
(1909),  9  W.  L.  E.  664. 

(T)  Newis  V.  General  Accident  Fire  and  Life  Assurance  Corporation  (1910), 
11  C.  L.  K.  620,  17  A.  L.  B.  264. 

(w)  Masse  v.  Hochelaga  Co.,  22  Lr.  Can.  Jur.  124.  Basch  v.  Humboldt 
Mutual,  35  New  Jorsev  429,  3  Kent  Ck)mm.  260.  Anderson  v.  Thornton,  8  Ex. 
425.     Von  Wein  v.  Scottish,  #e.  Co.,  52  N.  Y.  (Sup.  Ct.)  490. 

(«)  Goit  V.  National  Protection,  25  Barb.  (N.  Y.)  189.  But  see  Confedera- 
tion Life  V.  O'Donnell,  10  Canada  Sup.  Ot.  92. 
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of  will  not  avoid  the  policy,  and  is  no  defence  to  an  action  on  the 
policy,  but  merely  matter  of  set-off  (o) .  Even  though  the  assured 
has  been  enjoined  in  Chancery  to  pay  the  premiums,  and  has  not 
done  so,  it  is  no  defence  to  the  insurer  (p) . 

Receipt  in  policy. — Where  the  policy  admitted  payment,  parol 
evidence  that  payment  had  not  actually  been  made  was  held  in- 
admissible (q) . 

Waiver  of.  prepayvnent. — And  where  a  proposal  for  insurance 
against  loss  by  bufglary  stated  that  no  insurance  would  be  iu 
force  until  payment  of  the  premium,  and  the  policy  recited  pay- 
ment of  the  premium  for  an  insurance  from  14th  December  1895 
to  1st  January  1897,  but  the  premium  was  in  fact  not  paid,  and 
on  26th  December  1895  a  loss  by  burglary  took  place,  the  policy 
having  remained  in  the  possession  of  the  company;  it  was 
decided  that  the  policy  was  not  held  as  an  escrow,  and  since  it 
recited  the  payment  of  the  premium,  the  defendants  were  estopped 
from  denying  that  it  had  been  paid,  and  there  was  a  complete  con- 
tract of  insurance,  and  the  company  were  liable  (?■). 

In  the  United  States  of  America,  where  a  note  at  sixty  days  was 
accepted  for  the  premium,  payment  of  which  was  admitted  in 
the  policy,  the  policy  did  not  become  void  on  non-payment  of 
the  note,  although  the  policy  contained  a  condition  that  where 
a  note  was  taken  for  the  premium  it  should  be  considered  a  cash 
payment,  provided  it  was  paid  when  due  (s) . 

Credit  .for  prmnums. — When  a  premium  is  paid  by  bill  of 
exchange  or  promissory  note,  the  liability  of  the  insurer  lasts, 
until  the  maturity  of  the  note  and  even  thereafter,  unless  it  be 
stipulated  that  it  shall  terminate  if  the  note  is  dishonoured  (i.)- 

(o)  Millar  V.  Life,  #c.  Co.,  12  Wal.  (U.  S.)  285,  301.     CoUen  v.  Fidelity    :. 
and  Casualty,  Sfo.  Co.,  41  !Ped.  Rep.  506.     Lebanon,  ^c.  v.  Hoover,  112  U.  S.. 
696,  57  Am.  Bep.  511,  and  notes. 

Qp)  Hodgson  v.  Marines,  5  Oranch  (U.  S.)  100. 

(^q)  Anderson  v.  Thornton,  8  Ex.  425.  JMzell  v.  Mm,r,  1  Camp.  532.  D'e 
Gmninde  v.  Pigmi,  4  Taunt.  246. 

(r)  Roberts  v.  SecuHty  Company,  (J897)  1  Q.  B.  Ill,  66  L.  J.  Q.  B.  119, 
13  TSmies  L.  E.  79,  75  L.  T.  531.  ;j^ 

(«)  Illinois  Central,  ^o.  Co.  v.  Woolf,  37  Illinois  354.     See  also  Compagnie  :^ 
d'Aas^m'Mce  v.  Grammon,  24  Lr.  Can.  Jur.  82.  * 

(€)  Hopleins  v.  Hawheye  Insurance  Co.,  57  Iowa  203.  Kelly  v.  London  and 
Staffordshire  Co.,  \  Cab.  &  Ellis  47. 
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For  tlie  acceptance  of  a  note  is  a  form  of  giving  credit.  And  the 
Supreme  Court  of  the  United  States  has  held  that,  to  insure  a 
forfeiture,  the  bill  must  be  protested  and  proceeded  on  (u) . 

Where  tiiere  is  a  condition  that  if  a  note  or  other  obligation  be 
taken  for  a  premium,  and  be  not  paid  when  due,  the  policy  be- 
comes null  and  void,  that  result  will  follow  on  dishonour  of  the 
note  {x) . 

^Ymver  hij  acceptance  of  premium. — Aooeptance  of  premiums 
falling  due  after  breach  of  condition  or  discovery  thereof,  evinces 
an  election  to  continue  the  policy  as  valid,  if  the  existence  of  tlie 
breach  be  known  (y) .  So  if  the  premium  be  accepted  by  an 
agent,  and  remitted  with  information  of  the  breach,  the  insurers 
must  return  it  at  once  or  they  will,  it  seems,  be  liable  (0). 

A  insurance  company  granted  a  loan  upon  a  bond  with  sureties, 
and  a  policy  on  the  life  of  the  borrower  as  collateral  security. 
The  premiums  not  being  paid  within  the  days  of  grace,  the  insurers 
demanded  them,  and  commenced  actions  for  them  against  the 
sureties  (a) .  This  would  have  amounted  to  a  waiver  of  the  for- 
feiture, but  as  the  sureties  refused  to  pay  the  premiums,  V.-C. 
Shadwell  held  that  they  thereby  neutralised  the  effect  of  tliis 
waiver. 

If  the  insurer  receive  notice  from  whatever  source  that  the  risks 
insured  against  have  been  misrepresented,  concealed,  or  incom- 
pletely disclosed,  or  increased  or  varied,  and  accept  further  pre- 
miums on  the  same  policy  at  the  rate  originally  agreed,  in  such 
case  his  right  to  avoid  the  oontract  is  waived,  and  he  cannot  sub- 
sequently have  it  avoided  even  on  tender  of  such  premiums  (6). 

And  where  a  life  policy  provided  for  a  forfeiture  unless  the 
premiums  were  paid  at  maturity,  but  the  company  had  accepted 
payment  of  more  than  half  of  the  premiums  after  maturity,  with- 
out warning  of  any  possible  forfeiture  in  future,  then  if  the  last 

(m)  Knickerbocker  Co.  v.  Pendleton,  112  U.  S.  696  (Davis  Rep.). 

(x)  London  and  Lancashire  Life  v.  Fleming,  13  Times  L.  JR..  572,  (1897) 
App.  Cas.  499,  66  L.  J.  (P.  O.)  116. 

(«)  Armstrong  v.  Turquand,  9  Ir.  O.  I<.  32,  55.  Semrmngs  v.  Sceptre, 
(1905)  1  Ch.  365,  92  L.  T.  221,  74  L.  J.  C!h.  231. 

(z)  British  Industry  Co.  v.  Ward,  17  O.  B.  645—649. 

(a)  Edge  v.  Duke,  18  L.  J.  Ch.  183. 

lb)  Scottish  Equitable  v.  Buist,  4  O.  S.  O.  (4th  series)  1076. 


82  THE   LAWS   OF    INSURANCE. 

premium  be  paid  within  the  same  time  after  maturity  as  the 
majority  of  the  previous  ones,  the  company  is  estopped  from  assert- 
ing a  forfeiture,  though  the  insured  died  before  such  payment  (c). 
If  insurers  accept  payment  of  a  premium  after  they  have  notice 
of  a  change  in  the  habits  of  the  assured  which  by  the  terms  of  the 
policy  would  cause  a  forfeiture  they  thereby  waive  the  for- 
feiture {d) . 

Fayment  to  agent. — When  a  life  policy  was  subject  to  a  con- 
dition avoiding  it  if  the  assured  went  out  of  Europe  without 
licence,  and  an  assignee  of  the  policy  paid  the  premiums  to  a  local 
agent  of  the  company  and  informed  him  that  the  assured  was  in 
Canada,  the  agent  stated  that  this  would  not  avoid  the  policy,  and 
received  the  premiums  until  the  death  of  the  assured;  and  the 
Court  held  that  the  company  were  thus  precluded  from  treating 
the  policy  as  forfeited  (e). 

The  agent  is  the  agent  of  the  ofHoe  to  receive  premiums  on  sub- 
sisting policies  (/),  and  receipt  by  him  of  premiums  on  policies  as 
to  which  there  had  been  breach  of  condition,  such  payments  being 
made  in  belief  that  the  policies  were  good  and  subsisting,  will 
bind  the  company  {g) . 

A  fortiori,  if  the  directors  receive  the  premiums  through  such 
agent,  or  indeed  any  agent,  with  knowledge  or  notice  of  the  breach, 
they  are  estopped  from  saying  that  they  received  the  premiums 
otherwise  than  for  the  purpose  and  in  the  faith  for  which,  and  in 
which,  they  were  paid  (h). 

Agent's  authority. — An  agent  cannot  bind  the  company  by  giv- 
ing a  receipt  for  the  amount  of  a  premium,  as  payment  for  ser- 
vices alleged  to  have  been  rendered  by  the  policy-holder  to  the 
company,  the  policy  providing  that  payment  in  cash  to  the  com- 
pany was  necessary  (i) . 

(c)  Spaeri  v.  Massachusetts  Mutiml  Life,  39  F«d.  Brep.  752.  Phcenix  Mutual 
Zife  V.  Sosten,  106  V.  S.  30. 

(d)  Phasmx  Mutual  Life  v.  Baddin,  7  Sup.  Ofc.  U.  S.  500. 

(e)  Winff  V.  Rarvey,  5  D©  G.  M.  &  G.  265,  23  L.  J.  C|h.  511,  18  Jnr.,39, 
23  L..  T.  120,  2  W.  R.  370. 

(/)  Kelly  V.  London  and  StaffordsMre,  1  Col.  &  E.  47. 
(.y)   Wing  V.  Harvey,  swpra. 

Qi)  Ibid.    Regarding  renewal  receipt  with  conditiom  as  to  receipt  feom  head 
office,  vide  Moore  v.  Halfey,  9  Victoria  Li.  R.  400. 
(i)  Tier-nam  v.  People's  Life,  ^c,  23  Ont.  App.  342. 
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If  an  agent  has  no  authority  to  contract  for  the  comipany,, 
Teeeipt  by  him  of  an  overdue  premium  will  not  be  waiver  by  the 
oompany  of  a  forfeiture.  Nor  will  the  debiting  of  the  premium 
by  the  company  to  the  agent  amount  to  such  waiver  (fc).  If 
the  agent  fails  to  return  the  policy  as  lapsed  \A'ithin  the  timo 
directed  by  his  instructions,  it  is  doubtful  whether  this  would 
help  the  assured,  unless  the  power  to  give  credit  for  premiums  is 
within  the  scope  of  the  agent's  mandate. 

It  is  of  course  a  mere  question  of  fact  whether  or  not  the  agent 
has  such  authority;  and  if  the  authority  is  denied,  the  plaintiff 
must  prove  it,  or  set  up  facts  from  which  it  may  fully  be  in-; 
ferred(Z). 

No  risk  no  premium. — The  premium,  if  paid  before  the  risk 
Jbegins,  can  be  reoovered  if  the  risk  insured  against  is  not  run, 
whether  the  cause  of  its  not  being  run  is  the  fault,  will,  or 
pleasure  of  the  insured  (iml) .  For  the  risk  is  the  consideration  for 
"which  the  premium  is  to  be  paid.  If  it  is  not  run  consideration 
fails,  and  it  is  inequitable  that  the  insurer  should  receive  and 
retain  the  price  of  running  a  risk  when  in  fact  he  runs  none  (n). 

The  same  principle  is  also  expressed  when  it  is  said  that  payment 
of  premium  before  risk  run  is  payment  sub  conditione,  or  deposit 
of  money  with  the  insurer  to  answer  a  certain  event,  and  that  the 
money  paid  may  be  recovered  back  (if  the  condition  is  not  satisfied 
-or  the  event  does  not  happen)  as  money  received  to  the  use  of  the 
assured  (o). 

Where  the  interest  insured  turns  out  to  be  less  than  the  amount 
insured,  there  must  be  a  return  of  the  overplus  premium.  This 
is  a  custom  as  old  as  the  contract  of  insurance  itself,  but  applies 
only  where  the  over-insurance  is  made  in  good  faith.*  But  if  the 
risk  is  divisible  and  part  of  it  is  not  run  then  the  return  of  a  pro- 

(k)  Ace!/  V.  Fernie,  7  M.  &  W.  151, '10  L.  J.  Ex.  9,  followed  in  The  London 
■and  Lancashire  Life  Asstcr.  Co.  v.  Jean  Flemmg,  13  iTiinels  L.  R.  572,  approved 
(1897)  App.  Cad.  499,  66  L.  J.  (P.  O.)  116. 

(Z)  British  Industry  Co.  v.  W<trd,  17  O.  B.  644,  649.  But  see  Montreal  v. 
M'GilUvrai/,  13  Moore  P.  O.  89. 

(»j)  Stevenson  v.  Snow,  3  Burr.  1237,  1  Wm.  Bl.  315.  Tyrie  v.  Fletcher, 
-2  Cowp.  668.  Routh  v.  Thompson,  11  Eiaat  426,  13  East  428.  Bermon  v. 
W«odbridg'&,  2  Doug.  781.  Stone  v.  Marine  Co.,  1  Ex.  D.  81,  45  L.  J.  Ex.  361;, 
.34  L.  T.  N.  S.  490,  24  W.  B.  554. 

(m)  2  Park  768  (8th  ed.). 

(o)  Martin  v.  Sitwell,  1  Shower  151.     Simond  v.  Boydell,  1  Doug.  268. 

6(2) 
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portional  part  of  the  premium  may  be  ordered,  but  not  if  the  risk 
is  indivisible  (p). 

Return  of  premiiwm  where  several  policies. — Where  several 
policies  have  been  effected  in  good  faith  before  the  risk  begins  on 
the  same  subject-matter,  and  their  total  amount  exceeds  the  value  of 
the  interest  of  the  assured  in  the  whole  subject-matter,  there  must 
be  a  return  of  premium  rateably  on  all  the  policies,  calculated  in 
such  a  way  as  to  reduce  the  premium  on  each  policy  to  that  proper 
to  the  amount  actually  in  the  result  insured  by  or  payable  under 
that  policy  {q) . 

This  is  a  further  consequence  of  the  principle  that  if  the  property 
insured  never  comes  within  the  terms  of  the  written  contract,, 
the  insurer  never  has  any  risk  (r). 

It  does  not  matter  whether  the  insurance  was  made  in  expecta- 
tion of  an  interest  or  in  over-estimation  of  the  value  thereof.. 
The  application  of  the  contract  is  limited  to  the  amount  really  at 
risk,  and  if  the  premium  is  paid  upon  any  greiater  amount,  or  any 
other  risk,  it  is  not  paid  for  what  is  within  the  contract. 

Insurers  of  the  same  interest  in  the  property,  moreover,  all 
rank  together,  since  they  all  contract  to  indemnify  in  respect  of 
the  same  interest  in  the  assured;  and,  as  they  are  bound  to  con- 
tribute proportionally  in  case  of  loss,  they  ought  also  to  return 
the  premiums  proportionally  where  no  risk  attaches,  or  a  less- 
risk  than  that  contemiplated  (s) . 

No  interest,  return  of  premium. — Where  the  insurance  is  in 
expectation  of  interest,  and  it  turns  out  that  the  assured  in  the  end 
had  no  interest  at  all,  the  policy  never  attaches,  and  the  premium 
is  repayable  {t). 

iWhen  the  policy  is  void  ah  initio,  without  any  fault  in  the- 
assured,  and  has  never  attached,  the  premium  is  returnable,  since 
the  insurer  has  never  been  under  any  liability  (m), 

Qp)  Stevenson  v.  Snow,  3  Burr.  1238.    Sermon  v.  Woodbridge,  2  Dougl.  781. 

(?)  Fisic  V.  Masternum,  8  M.  &  W'.  165. 

(r)  Renkle  v.  Moyal  Exchange,  1  Vea.  Sen.  309. 

(«)  Crodin  V.  London  Asstmmoe,  1  Burr.  490.  See  alao  Fisk  v.  Masterman, 
8  M.  &  W.  165.  '         • 

(t)  Routh  V.  Thompson,  11  East  428. 

(«)  Furtado  v.  Rodgers,  3  B.  &  P.  191.  Oom  v.  Bruee,  18  East  226.  Barrett 
v.  BlUott  (1904),  24  On.  N.  344,  10  B.  C.  R.  461. 
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These  questions  arise  rarely  in  fire  and  life  insurance,  since, 
as  a  rule,  the  interest  in  such  cases  is  certainly  known  to  the 
assured,  and  if  he  over-insures  there  is  suspicion  of  bad  faith. 

But  a  house  may  be  insured  in  the  mistaken  belief  that  it  is 
standing,  when  in  fact  it  has  already  been  burnt  down,  and  a  life 
may  be  insured  in  the  belief  that  the  cestui  que  vie  is  still  living 
when  he  is  in  fact  dead  (a;),  or  the  contract  may  be  void  ab  initio 
as  being  ultra  vires — in  all  of  which  cases  the  premium  must  be 
xe  turned.  i ; 

Rislf  earns  preinvium. — As  a  general  rule  the  right  to  the 
premium  is  indefeasible  when  the  policy  attaches  (y) .  And  when 
the  risk  insured  against  has  once  begun,  the  premium  cannot  be 
recovered  back  by  the  assured  (z) . 

The  risk  may  attach  only  in  part  or  only  to  some  separable  part 
•of  the  subject-matter.  In  such  cases  the  risk  is  divisible  and  the 
whole  risk  is  not  run.  That  portion  of  the  premium  which  is 
apportionable  to  that  part  of  the  subject-matter  to  which  no  risk 
has  attached  is  recoverable  (a) .  But  if  the  whole  contract  is  one 
and  entire,  and  the  risk  has  once  commenced,  there  Avill  be  no 
return  of  premium  (&). 

As  regards  life  insurance,  it  was  early  laid  down  that  where 
a  policy  was  granted  containing  the  common  exceptions  of  suicide 
and  death  by  the  hands  of  justice,  if  the  party  commits  suicide  or 
is  executed  within  twenty -four  hours  of  the  granting  of  the  policy, 
there  shall  be  no  return  of  premium,  on  the  principle  that,  although 
the  death  wels  caused  by  an  excepted  risk,  the  policy  was  operative 
so  far  as  regarded  the  risks  covered  by  it  (c) . 

Insurers  not  infrequently  stipulate  for  a  power  to  terminate 
the  risk  at  any  time  during  its  currency,  upon  notice  and  repay- 
ment of  a  proportion  of  the  premium.  This  option  is  probably 
taken  to  enable  them  to  write  off  risks  when  the  course  of  their 
^business  during  a  particular  year  renders  it  prudent  to  do  so,  or 

(k)  Stone  V.  Marine,  §o.  Co-.,  1  Ex.  D.  81,  45  L.  J.  Ex.  361,  Zi  L.  T. 
JSr.  S.  490,  24  W.  El.  554.    See  per  Amphlett,  B. 

(y)  Moies  V.  Prfitt,  4  Oamp.  297. 

(z)  Lowry  v.  Bourdieu,  2  Dong.  468.  Tyrie  v.  Fletch&r,  Cowp.  668.  Stone 
•V.  Marine,  ^c.  Co.,  uH  supra. 

(a)  Stevetnson  v.  Snow,  3  Burr.  1238,  1  Wm.  Bl.  315. 

(&)  Berwion  v.  Woodbridge,  2  Doug.  781. 

(c)  Ibid.  788. 
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to  enable  them  to  get  rid  of  a  liability,  where,  after  insurance,  they 
find  grounds  for  suspicion. 

In  time  policies  no  apportionment  of  premium  or  risk  has  been 
usually  allowed  {d),  and  this  rule  would  apply  consimili  casu  to 
insurance  other  than  marine;  but  such  contingencies,  though  con- 
ceivable, are  rare,  and  since  the  Marine  Insurance  Act,  1906, 
reference  should  be  made  to  sect.  25  and  sects.  82  to  85  of  the 
Act  for  the  law  as  to  return  and  apportionment  of  premiums  in 
marine  insurances. 

Divisible  risk  cmd  preimiiuTn. — Insurances  against  fire  are  usually 
made  for  an  entire  and  connected  portion  of  time  which  cannot  be- 
severed,  and  the  premium  paid  is  a  price  for  taking  the  risk  as  a 
whole.  The  doctrine,  therefore,  as  to  divisible  contracts  rarely 
applies  to  fire  insurance  (e).  But  voyage  policies  can  be  made 
against  fire  for  land  journeys,  and  insurances  made  against 
fire  within  a  certain  locality  on  special  goods  (/) .  And  if 
fire  by  a  cause  not  insured  against  occurred  on  the  day  after  the 
policy  began  to  run,  the  assured  oould  neither  recover  his  premium 
nor  a  proportionate  part  thereof  (g) .  And  if  goods  or  house  in- 
sured against  fire  are  assigned,  the  premium  for  the  period  of  un- 
expired risk  cannot  be  recovered,  nor  the  benefit  of  the  policy 
passed  (h) .  The  fire  ofiices,  however,  usually  do  equity  by  recog- 
nising the  assignee  by  indorsement  on  the  policy  or  entry  in  the 
insurers'  books.  But  they  cannot  be  compelled  to  do  so  by  agree- 
ment between  the  parties  (i) . 

The  risk  on  life  is  divisible  to  a  certain  extent.  The  risk  in 
certain  latitudes  varies  from  that  in  others  for  certain  races  and! 
constitutions.  If  a  policy  is  made  with  licence  to  go 
into  a  region  of  greater  risk  with  a  premium  proportioned 
to  the  greater  risk,  if  the  insured  does  not  go  he  can  get  back  his 
extra  premium,  notwithstanding  he  may  have  received  the  lioenoe. 

(d)  Zoraine  v.  I'homliiison,  2  Doug.  585. 

(e)  Ellis  Ins.  24.     Woodmard  v.  Republic  Fire  Co.,  32  Hun.  365. 

(/)  Pearson  v.  Commeroial,  1  App.  Oas.  498,  45  L.  J.  C.  P.  761,  33  h.  T. 
N.  S.  445,  24  W.  E.  951,  32. 

(gr)  Tyrie  v.  Fletcher,  2  CJowp.  666. 

(Ji)  Sadlers  v.  Sadoook,  2  Atkjms  654,  1  Wilson  10.  Lynch  v.  Salzelh 
4  Bro.  P.  O.  431. 

(i)  Bank  of  New  South  Wales  v.  North  British  and  Mercantile,  3  N.  S.  W. 
Law  60. 
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If  pi-emiums  are  pajable  yearly,  the  insurance  is  from  year  to 
year;  if  they  are  paid  half-yeaTly  or  quarterly,  the  insurance 
is  from  half-year  to  half-year  or  quarter  to  quarter. 

Illegal  insurance.  Recovery  of  premium. — If  an  illegal  in- 
surance be  effected,  the  parties  being  in  pari  delicto,  the  assured 
cannot  in  the  event  of  loss  recover  the  insuranoe-money,  nor  can 
he  recover  back  the  premiums  he  has  paid(fc).  If  the  risk  has 
been  run  and  no  loss  lOccurred,  the  assured  cannot  recover  back 
his  premiums  (Q.  In  both  these  cases  the  contract  of  insurance 
would  be  executed  and  the  maxim  apply,  "  In  pari  delicto  potior  est 
conditio  (possidentis." 

If,  however,  the  risk  has  not  been  run  and  the  contract  continues 
executory,  the  assured  'may,  notwithstanding  the  illegality  of  the 
contract,  obtain  a  return  of  the  premiums  {m) .  The  assured  should, 
however,  in  this  latter  case  give  notice  to  the  insurers  of  his  in- 
tention to  abandon  the  contract  {n) . 

Return  of  pre\mdum  when  policy  illegal. — If  the  insurance  is 
legal  when  made,  but  becomes  illegal  by  the  effect  of  a  subsequent 
law.  both  parties  to  the  contract  are  discharged  and  the  premium 
is  returnable  (o) . 

If  both  parties  contemplate  and  intend  to  enter  into  a  legal 
contract,  but  mistakenly  enter  into  a  contract  which  is  illegal, 
tlie  insured  can  recover  back  the  premium  (p). 

Ignorance  of  fact. — If  the  contract  is  illegal  in  consequence  of 
facts  not  known  to  the  parties  at  the  time  of  its  making  the  pre- 
mium is  recoverable.    Ignorance  of  fact  is  no  fault  (g). 

Mistake  of  law. — Mistake  of  law,  however,  is  no  excuse  ap- 
parently, even  though  the  agent  misleads  the  assured  into  believing 
that,  le.g.a.  life  policy  is  valid  although  the  assured  has  no  insurable 

(k)  Allkins  V.  Jupe,  2  0.  P.  D.  375,  46  L.  J.  0.  P.  824,  36  L.  T.  N.  S.  851. 
Cope  V.  Sowlands,  2  M.  &  W.  149,  157.     Andree  v.  Fletcher,  3  T.  R.  266. 

(V)  Lowry  v.  Bomdieu,  2  Doug.  468.  Paterson  v.  Powell,  2  L.  J.  C.  P.  13, 
68  9  Bino'.  326,  620,  2  Mo.  &  So.  399,  773.  See  also  Herman  v.  Jeuchner,  15 
Q.'b.  D.°561. 

(m)  Lowry  v.  Bourdieu,  2  Doug.  468. 

(«)  Palyart  v.  Lechie,  6  M.  &  S.  290. 

(o)  Gray  v.  Sims  (Am.),  3  Wash.  C.  C.  276. 

Ip)  Hentig  v.  Stanifortk,  5  Man.  &  S.  122,  1  Stark.  N.  P.  254. 

(g)   Oom  V.  Bruce,  12  East  225. 
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interest,  for  in  the  words  of  the  Master  of  the  Rolls  in  Horse  v. 
Pearl  Life:  "Unless  there  be  some  fraud  or  duress,  or  oppression,  or 
some  fiduciary  relationship  bet-ween  the  parties,  a  party  to  an  illegal 
contract  who  has  sustained  a  loss  in  consequence  of  a  mistake 
in  law  must  submit  to  that  loss"  (r).  In  Howarth  v.  Pioneer 
Life,  return  of  premium  was  refused  even  though  the  jury  found 
that  the  agent  "persuaded  the  plaintiff  [an  illiterate]  to  take  out 
their  policies  well  knowing  thean  to  be  illegal."  There  is,  how- 
ever, authority  for  saying  that  where  an  illegal  contract  of  insu- 
rance is  entered  into,  and  the  assured  is  ignorant  of  the  law,  and  is 
induced  to  enter  into  it  by  the  fraudulent  misrepresentation  of 
the  law  by  the  agent  of  the  office,  the  f)arties  are  not  in  pari 
delicto  and  the  assured  may  recover  back  premiums  paid(s). 

Non-return  of  premiums  paid  under  invalid  policy. — Where  a 
policy  was  invalid  for  non-complianoe  with  the  terms  of  a  statute 
regulating  the  mode  of  making  it,  it  was  held  in  Canada  that 
the  insured  could  not  get  back  his  premiums  if  he  paid  with 
kniowledge  of  the  invalidity  (i).  But  the  company  were  held 
bound  to  give  him  a  proper  policy,  and  in  a  later  case  the  Supreme 
Court  of  Canada  has  held  it  a  fraud  to  set  up  the  want  of  a  seal 
as  an  answer  to  an  action  on  a  policy  where  the  insurers  were  by 
their  constitution  only  permitted  to  contract  under  seal  (m)  . 

Premium  returnable. — Where  the  name  of  the  person  interested 
in  a  policy  is  omitted  or  not  inserted  as  that  of  the  person  in- 
terested (a;),  or  as  a  trustee  for  him  or  her(y),   the    would-be 

()•)  Brophy  v.  North  American  Life  (1902),  32  Can.  S.  0.  261.  Earse  v. 
Pearl  Life,  (1904)  1  K.  B.  558,  73  L.  J.  K.  B.  1.  Goldstein  v.  Salvation 
Army  Asf.  Boe.,  (1917)  2  K.  B.  291.  Phillips  v.  Royal  London  Mutual  (1911), 
105  L.  T.  136.  Evanson  v.  Crooks  (1911),  106  L.  T.  264,  28  T.  L.  R.  123. 
Elson  V.  Croohes  (1912),  106  L.  T.  462.  Howarth  v.  Pioneer  Life  (1912),  107 
L.  T.  155.  Contrast,  however,  the  cases  of  British  Workman's  and  General  v. 
Cunliffe  (1902),  18  T.  L.  B.  502.  London,  Edinburgh  and  Glasgow  v.  Par-' 
tington  (1902),  88  L.  T.  732,  67  J.  P.  255,  19  T.  L.  K.  389.  Desborough  v. 
Curleims,  3  Y.  &  0.  Ex.  175. 

(s)  HtigheH  v.  Liverpool  Victoria,  Legal  Friendly  Society,  (1916)  2  K.  B. 
482,  492,  explaining  British  Workman's  and  General  v.  Cunlife,  supra.  See 
also  Byrne  v.  Rudd,  (1920)  2  Ir.  B.  12. 

(f)  Perry  v.  tlewcastl".  District  Mutual  Fire  Co.,  8  U.  C.  (Q.  B.)  363. 
Wright  v.  Sun  Mutiml,  29  U.  0.  (O.  P.)  221. 

(«)  London  Life  Co.  v.  Wright,  5  C^ada  (S.  C.)  467. 

(x)  Hodson  V.  Observer,  8  E.  &  B.  40,  26  L.  J.  Q.  B.  303,  29  K  T.  278, 
3  Jur.  N.  S.  1125.  5  W.  B.  712. 

(y)  Collett  V.  Morrison,  9  Hare  162,  21  L.  J.  Oh.  873. 
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assured  is  entitled  to  a  return  of  premiums  paid  by  him  (z)  if 
there  is  no  fraud  in  such  a  case  (a),  as  the  policy  never  attaches. 

Recovery  of  premiums  by  creditor. — In  Lower  Canada  a 
■creditor,  who  in  good  faith  over-insured  his  debtor's  life,  was  held 
entitled  to  a  return  of  premiums  as  to  the  excess,  there  having 
been  no  intention  to  defraud,  but  only  a  mistake  as  to  law  (6). 

Effect  of  fraud  on  return  of  premiums. — Premiums  paid  on  an 
.assurance  obtained  by  actual  fraud  on  the  part  of  the  assured  or 
his  agent  cannot  be  recovered  back.  The  insurer  thus  gains  one 
or  more  premiums  by  an  unsuccessful  attempt  to  defraud  him, 
and  the  assured  is  to  that  extent  fined  for  his  fraud;  but  to  let  the 
insured  recover  his  premium  would  allow  him  to  allege  his  own 
wrong  as  a  ground  of  relief  (c) . 

Altering  the  policy  by  adding  words  which  would  materially 
•change  its  effect  will  laimiount  to  fraud  and  have  the  same  result  (d) . 

Equity,  however,  will  only  decree  the  delivery  up  of  a  fraudu- 
lent and  therefore  voidable  policy,  when  the  insurer,  seeking  relief, 
offers  either  to  repay  the  pTe'miume  piaid,  or  to  submit  to  any  terms 
which  the  Court  'may  think  fit  to  impidse  in  granting  such  relief, 
which  vdll  include  tlie  repayment  of  premiums.  To  hold  other- 
wise iWould  be  to  let  the  insurer  affirtm  and  deny  the  contract  in  one 
breath  (e) .  And  this  rule  is  applied  even  in  oases  of  gross  fraud 
or  criiDte  on  the  part  of  the  assured;  thus,  in  Prince  of  Wales  Co. 
V.  Pahn)es-  the  assured  effected  a  policy  in  his  brother's  name  and 
on  his  brother's  life  and  was  declared  by  a  coroner's  jury  to  havet 
poisoned  his  brother.  Under  these  circumstanoes  the  policy  was, 
at  the  suit  of  the  insurers,  of  course  declared  void;  but  the  insurers 
were  not  allowed  to  retain  the  premiums,  which  were  ordered  to 

(s)  Bowher  v.  Canada  Life,  24  U.  C.  (Q.  B.)  591. 

(«)  Wainwright  v.  Bland,  1  M.  &  B.  481,  1  M.  &  W.  32,  5  L.  J.  N.  S.  Ex. 
J47. 

(6)  Lapierre  v.  London  and  Lancashire  Life  Co.  (1877),  2  Stevens  Quebec 
Dig.  399. 

(c)  Chapman  v.  Fraser,  Park  456.     Taylor  v.  Chester,  L.  R.  4  Q.  B.  309. 

{d)  Langhorn  v.  Cologan,  4  Taunt.  330. 

(e)  Da  Costa  v.  Scandret,  2  P.  Wms.  170,  per  Maoclesfleld,  0.  (1689). 
Whittingham  v.  Thomborough,  2  Vern.  206,  Prec.  Ch.  20.  Barker  v.  Walters, 
■8  Beav.  92,  96,  per  Lord  Langdale. 
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be  ap^plied  in  paymleiiifc  of  the  costs  of  all  parties,  and  the  residue> 
paid  into  Court  "with  liberty  to  apply  (/) . 

Policy  camelled.  Return  of  premium. — On  the  same  prin- 
ciple, in  the  case  of  a  policy  of  life  insurance  which  had  been, 
obtained  by  fraud,  the  first  underwriter  being  simply  a  decoy 
duck  to  induce  other  persons  to  sign,  the  policy  was  set  aside  at 
the  suit  of  the  insuner,  with  costs,  and  the  premium  received  on. 
the  policy  was  directed  to  'go  in  part  payment  of  the  costs  {g);  and 
where  a  merchant,  having'  heard  that  his  ship  was  in  danger,  in- 
sured her  without  disclosing  to  the  insurers  what  intelligence  he- 
had  received,  Lord  Macclesfield  held  that  the  concealing  of  this 
intelligence  was  a  fraud,  and  decreed  the  policy  to  be  delivered 
up  with  costs,  but  the  premium  to  be  paid  back,  and  allowed  out. 
of  the  costs  (Ji) . 

■Return  of  fremitums  uih&re  Tnisrepresentation. — Where  a  policy 
is  avoided  by  non-disclosure  or  by  misrepresentation  not  fraudu- 
lent, the  assured  is  entitled  to  a  return  of  the  premium .  The  policy 
is  itself  conclusive  evidence  that  the  insurers  have  received  the 
prelnium  {i) . 

Fonm  of  order. — The  form  of  an  order  setting  aside  a  void 
contract  of  insurance,  the  insurers  returning  the  premiums,  is  as 
follows: — "  The  plaintiffs  (the  company)  being  willing,  and  here- 
by offering  to  return  the  premiums,  declare  that  the  aooeptanoe  by 
the  plaintiffs  of  the  defendant's  life  was  void  and  of  no  effect,  that 
they  were  not  bound  to  deliver  the  policy,  and  that  the  contract, 
be  delivered  up  to  be  cancelled"  (fc). 

Fraud  of  insurer.  R&jturn  of  premium. — A  premium  paid  on 
an  insurance  obtained  by  fraud  on  the  part  of  the  insurer  or  his- 

(/)  Prinoe  oj  Wales  Co.  v.  Palmer,  25  Beav.  605. 

(jr)   Whittinghant  v.  Thornborough,  2  Vern.  206,  Prec.  Ch.  20. 

(Ji)  Da  Costa  v.  Scandret,  2  P.  Wms.  169.  See  Buckett  v.  WilUamSr 
2  Or.  &  M.  348,  3  L.  J.  N.  S.  Ex.  141. 

(i)  Anderson  v.  Thornton,  8  Ex.  425.  Feise  v.  Parhinson,  4  Taunt.  640. 
New  7ork  Life  v.  Fletcher,  10  Davis  (Sup.  Ct.  U.  S.)  519.  Hemmings  v. 
Sceptre,  #o.,  (1905)  1  Ch.  365,  74  L.  J.  Oh.  231.  Molloy  v.  Mutual  Reserw 
Life  Co.  (1906).  22  T.  L.  R.  59.  Jod  v.  haw  Union  and  Crown  Insurance 
Co.  (1908),  24  T.  L.  R.,  per  Lord  Alverstone,  L.C.J. 

(Ji)  London  Assurance  v.  Mansell,  11  Oh.  D.  372,  48  L.  J.  Ch.  331,  27 
W.  B..  444. 
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agient  may  be  recovered  by  the  assured  (I),  even  where  there  may- 
have  been  delay  in  bringing  the  action  (m).  In  Carter  v.  Boehm, 
Lord  Mansfield  Avell  observes  that  the  principle  on  which  this 
rule  rests  governs  all  contracts  and  dealings.  "Good  faith  for- 
bids either  party,  by  oooicealing  what  he  privately  knows,  to  draw 
the  other  into  a  bargain  from  his  ignorance  of  that  fact,  and  his 
believing  the  contrary." 

Pwties  not  in  pari  delicto. — So  also  the  premium  is  recover- 
able when  the  contract  is  illegal  and  the  insurer  is  more  in  the 
wrong  than  the  assured,  the  parties  not  being  in  pari  delicto  (n) .. 

Forfeiture  clause. — The  insurers  may  and  usually  do  stipulate- 
as  one  of  the  temis  on  which  they  will  insure,  that  in  certain 
events  {e.g.,  in  case  of  any  untrue  statement  by  the  assured)  the 
premiums  paid  shall  be  forfeited.  .When  the  parties  have  thus 
contracted  and  the  prescribed  events  happen,  the  premiums  which. 
the  assured  has  paid  cannot  be  recovered  back  by  him  even  though 
the  untrue  statement  shall  have  been  made  quite  innocently  (o) . 

Such  stipulation  is  made  by  way  of  condition  in  the  policy.. 
The  events  usually  stipulated  for  are  "avoidance  of  the  policy  by 
any  untrue  or  incorrect  statement  in  the  declaration,  or  breach  of 
warranty,  or  condition." 

Where  the  risk  has  been  insufficiently  disclosed,  or  misrepre- 
sented, or  'materially  altered  or  varied  during  the  contract,  the 
insured  has  no  right,  either  legal  or  equitable,  in  the  absence  of 
any  special  stipulation  in  the  policy,  to  compel  the  insurer  either 
to  take  an  enhanced  premium  or  to  return  any  portion  of  the  pre— 
Imium  paid .  Nor  can  he  in  case  of  a  loss  recover  the  policy -moneys 
on  the  tender  of  premium  usually  charged  by  the  insurer  on  the 

(0  Carter  v.  Boehm,  3  Burr.  1909.  Dufell  v.  Wilson,  1  Camp.  401. 
Kettlewell  v.  Refuge  Ins.  Co.,  (1909)  A.  C.  243,  78  L.  J.  K.  B.  519,  afHrm- 
ing  (1908)  1  K.  B.  545,  C.  A. 

(m)  Mutual  Reserve  Life  Ins.  Co.  v.  Foster  (1904),  20  T.  L.  R.  715,  H.  L. 
Cross  V.  Mutual  Reserve  Life  Ajis.  Co.,  21  T.  L.  E..  15.  Mrnino  v.  Mutual' 
Reserve  Life  Ins.  Co.,  21  T.  L.  B.  167. 

(»)  Lowry  v.  Bourdieu,  2  Doug.  472,  per  Lord  Mansfield.  LowJcer  v. 
Canada  Life,  24  U.  C.  (Q.  B.)  591.     And  see  ante,  p.  88. 

(o)  Anderson  v.  Fitzgerald,  4  H.  L.  C.  484,  17  Jur.  995.  Thomson  v. 
Weems,  9  App.  Cas.  671,  682.  Duckett  v.  Williams,  3  L.  J.  N.  S.  Ex.  141,. 
2  Or.  &  M.  348. 
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■actual  risk  run.    Such  conduct  or  events  Entitle  the  insurer  to  en- 
force a  forfeiture  or  to  waive  it  at  his  own  option  {p) . 

Amount  of  p'remium  evidemce  of  materiality. — When  questions 
arise  as  to  the  materiality  of  facts  not  disclosed,  the  amount  of 
premium  which  would  have  been  charged  on  a  risk,  including 
these  facts,  is  evidence  to  show  that  knowledge  of  the  facts  would 
have  been  material  or  immaterial  to  the  insurer  (q). 

Excess  of  authority  by  agent.  Return  of  premium. — It  seems 
that  if  a  premium  be  paid  to  the  agent  of  an  insurer  in  respect  of 
■a,  contract  known,  or  which  ought  to  be  known,  to  be  outside  the 
scope  of  his  agency,  it  is  not  recoverable  from  the  insurer  (r) . 

It  may  be  observed  that  if  the  insurer  receives  the  premium 
from  his  agent  with  knowledge  of  the  nature  of  the  insurance 
effected,  he  ratifies  such  contract,  except  in  certain  cases,  in  which 
the  insurers  are  corporations  with  limited  powers,  and  such  rati- 
fication is  ultra  vires.  But  even  there  profit  by  an  ultra  vires  act 
is  unconscientious,  and  the  assured  can  maintain  an  action  for  the 
premiums,  and  if  the  insurance  company  is  in  liquidation  may 
prove  for  the  same  (s) . 

If  a  policy  be  issued  in  fraud  of  the  insurance  company,  the 
•company  would  be  bound  to  account  to  the  assured  for  any  benefit 
derived  from  the  premiums  (t). 

Return,  of  premium  by  agreement. — Agreements  may  be  made 
for  return  of  a  part  of  the  premium  in  certain  events  or  on  the 
doing  by  the  assured  of  certain  things.  Such  agreements  when 
made  are  to  be  construed  by  the  Court.  By  them',  if  the  insurer 
is  given  a  discretion  to  return  the  part,  the  Court  will  not  interfere 

(p)  Sears  v.  Agricultural,  32  TJ.  O.  (C.  P.)  585. 

(g)  Me  Universal  Non-Tariff  Co.,  Forbes'  claim,  19  Eq.  485,  44  L.  J.  Ch. 
761,  23  W.  R.  464.  lomdes  v.  Pender,  L.  R.  9  Q.  B .  531,  43  L.  J.  N.  S. 
■Q.  B.  227,  30  L.  T.  N.  S.  547,  22  W.  R.  884.  Lynch  v.  Ihmsford),  14  East 
494.    Lynch  v.  Hamilton,  3  Taunt.  37.  '       . 

(»•)  Be  Winton's  Case,  34  L.  T.  942. 

(«)  Burgess  and  Stock's  Case,  2  J.  &  H.  441,  31  L.  J.  Ch.  749,  10  W.  R.  816. 

(<)  AthencBum  Life  Insurance  Co.  v.  Pooley,  3  De  Gr.  &  J.  294,  28  L.  J.  Ch. 
119,  1  Gife.  102,  5  Jur.  N.  S.  129.  Wood's  claim,  30  L.  J.  Ch.  373,  3  L.  T. 
Jif.  S.  878,  9  W.  R.  366.     Brown's  claim,  10  W.  R.  662. 
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■with  the  exercise  of  such  discretion  by  the  insurer  or  his  ag'ents  if 
reasonably  exercised  (m). 

In  the  absence  of  such  a  discretionary  power  reserved  by  the 
contract,  the  insurer  will  be  bound  to  return  the  premium  on  the 
occurrence  of  the  events  or  doing  of  the  things  specified. 

Policy  at  varianoe  mtJi  proposal. — Where  the  policy  does  not 
accord  with  the  proposals  there  is  no  contract,  and  consequently  the 
premium  if  paid  must  be  repaid  (x),  unless  the  variance  is  the 
result  of  mutual  mistake,  in  which  case  the  policy  may  be  rectified. 

Premiicms  must  be  paid  punctually. — Where  it  is  stipulated 
that  premiums  shall  be  paid  by  a  certain  date,  they  must  be  so 
paid  or  the  policy  is  voidable  at  the  election  of  the  insurers  (y),  who- 
may,  however,  waive  the  forfeiture,  but  are  under  no  equitable 
obligation  to  do  so,  upon  tender  of  the  premiums  due  (z) . 

In  this  connection  the  provisions  of  the  various  Courts  (Emer- 
gency Powers)  Acts,  1914 — 1919,  should  be  borne  in  mind  where 
the  policy  is  a  life  or  endowment  policy  for  an  amount  not  exceed- 
ing twenty-five  pounds,  or  payments  equivalent  thereto,  and  where 
the  premiums  are  payable  at  not  longer  than  monthly  intervals, 
and  have  been  paid  for  at  least  two  years  preceeding  the  4tli 
August,  1914  (a). 

If  an  agent  is  designated  as  receiver  and  is  changed,  delay  due 
to  such  change  not  notified  to  the  assured  will  not  create  a 
forfeiture  (b). 

So  also  if  a  foreign  company  gives  up  its  ofiice  in  the  domicile 
of  the  assured,  and  has  no  legally  constituted  agent  there  (c). 

(«)  Manbi/  V.  Grcsham  Life  Co.,  9  Beav.  439,  31  L.  J.  Oh.  94,  4  L.  T.  N.  S. 
347,  9  W.  R.  547,  7  Jur.  N.  S.  383.  As  to  Marine  lusuranoe,  see  6  Edw.  VII. 
c.  41,  a.  83. 

(a)  Fowler-  v.  Scottish  Equitable  Co.,  4  Jur.  N.  S.  1169,  28  L.  J.  Ch.  225,. 

7  W.  R.  5   32  L.  T.  119. 

iy)  SeeKlein  v.  New  York  Life,  104  U.  S.  (14  Otto)  88  (Sup.  Ct.  U.  S.), 
and  Thompson  v.  Insurance  Co.,  104  U.  S.  (14  Otto)  252.    Phoenix  v.  Sheridan^ 

8  H.  L.  C.  754,  31  L.  J.  Q,.  B.  91,  7  Jur.  N.  S.  174,  3  L.  T.  N.  S.  564. 

(s)  Cotto-n  States  v.  Lester,  35  Am.  Rep.  122,  and  oases  in  notes  thereto. 
Thompson  v.  Insurance  Co.,  14  Otto  (104  U.  S.)  258. 

(a)  Courts  (Emergency  Powers)  Act,  1914,  s.  1.  Courts  (Emergency  Powers> 
Act,  1916,  s.  1.  Barker  v.  Phillips  and  Others  (1919),  89  L.  J.  K.  B.  51,  36 
T.  L    R.  33. 

(6)  Insurance  Co.  v.  Eggleston,  96  U.  S.  (6  Otto)  572.  Seamen's  Co.  v. 
N.  W.  Im.  Co.,  1  McOrary  (U.  S.  Oirc.  Ct.)  508. 

(c)  Dorian  v.  Positive,  23  Lr.  Can.  Jur.  261. 
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Who  to  ipay  premiums. — Payment  of  the  premiums  must  be 
made  by  the  assured  or  by  his  authorised  agent.  Payment  by  a 
"volunteer  is  not  perf onnanoe  of  the  condition  in  a  policy  {d) . 

Whether  demand  requisite. — The  insurer  need  not  demand  the 
preimiums,  and  if  the  insured  does  not  receive  the  usual  notice  that 
a  premium  is  due,  and  consequently  omits  to  pay  within  the  days 
■of  grace,  he  has  no  equity  to  recover  on  a  policy  which  has  lapsed 
or  been  forfeited  by  the  default,  though  such  omission  as  afore- 
said has  been  purely  accidental  and  in  no  sense  intentional  (e). 

But  where  an  insurance  premium  note  was  received  by  tha 
authorised  agent  of  the  eomipany,  who  executed  for  it  a  receipt 
•on  the  back  of  which  was  a  notice  that  fifteen  days  before  any 
instalment  was  due  the  assured  would  be  notified  by  the  company, 
it  was  held  in  America  that  the  omission  to  give  such  notification 
"waived  a  condition  for  forfeiture  in  the  policy  (/). 

A  company  cannot  set  up  the  failure  of  the  deceased  to  pay 
premiums  as  a  defence  to  an  action  upon  the  policy,  where  from 
the  course  of  dealing  between  the  parties  the  assured  had  a  right  to 
believe  that  notice  would  be  given  to  him  of  the  amount  due  when 
the  company  required  it  to  be  paid,  and  that  a  receipt  therefor 
would  be  sent  to  the  bank  (g) . 

Days  of  grace. — When  an  insurance  extends  over  a  period  of 
time  during  which  more  than  one  premium  will  become  payable, 
a  certain  number  of  days — called  days  of  grace — are  allowed 
beyond  the  due  day  for  the  payment  of  the  premiums.  The  legal 
effect  of  the  days  of  grace  has  been  much  considered  in  various 
cases. 

In  giving  judg'ment  for  the  defendants  in  Tarleton  v.  Stani- 
forth  {h).  Lord  Kenyon  said:  "  No  policy  is  to  have  existence  until 
the  premium  is  paid  by  one  party  and  accepted  by  the  other.  In 
this  case  the  loss  unfortunately  happened  in  that  interval  of  time 

(d)  Whiting  v.  Massaohu/setts  Co.,  129  Mass.  240.  See  also  Falahe  v.  Scottish 
Imperial  Co.,  34  Ch.  D.  234,  3  Times  L.  R.  141. 

(e)  Windus  v.  Tredegar,  15  L.  T.  N.  S.  108  (H.  L.).  Thompson  v.  Insur- 
ance Co.,  104  U.  S.  (14  Otto)  252. 

(/)  Alexander  v.  Continental,  ^o.  of  N.  T.,  58  Am.  Rep.  869. 
(jf)  Attorney-General  v.   Continental  Life,  33  Hun.   (N.   Y.)   138. 
(fl)  Tarleton  v.  Staniforth,  5  T.  R.  695.     Want  v.  Blunt,  12  East  183. 
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Twhen  it  was  in  suspense  whether  or  not  the  policy  would  be 
renewed;  for  at  that  moment  the  plaintiff  had  not  offered  to  pay, 
and  of  course  the  trustees  had  not  accepted,  the'  premium  for  the 
next  half-year.  I  am  therefore  clearly  of  Opinion  that  the  defen- 
•dants  are  not  liable"  (i). 

This  decision  was  pronounced  on  the  4th  July  1794,  and  in  con- 
sequence of  it  the  Sun  Fire  Office  on  the  10th  of  the  same  month 
published  in  the  public  newspapers  an  advertisement  stating  that 
"all  persons  insured  in  this  office  by  policies  taken  out  for  one 
jear  or  for  a  longer  term  are  and  always  have  been  considered  by 
the  managers  as  insured  for  fifteen  days  beyond  the  time  of  the 
expiration  of  their  policies."  After  this  advertisement  one  Salvin 
effected  a  policy  and  paid  the  premium',  but  before  the  expiration 
of  the  year  the  office  gave  him  notice  that  unless  he  agreed  to  pay 
an  increased  premium  they  would  not  continue  the  insurance. 
To  this  the  assured  refused  to  accede,  and  his  premises  were 
destroyed  by  accidental  fire  after  the  expiration  of  the  current  year, 
but  within  the  fifteen  days.  The  policy  had  been  effected  subject 
to  the  following  article: — "  On  bespeaking  policies  all  persons  are 
to  make  a  deposit  for  the  policy  stamj^  duty,  and  shall  pay  the 
premium  to  the  next  quarter-day  and  from  thence  for  one  more 
year  at  least;  and  shall,  as  long  as  the  managers  agree  to  accept  the 
same,  make  all  future  payments  annually  at  the  said  office  within 
fifteen  days  after  the  day  limited  by  their  respective  policies,  upon 
forfeiture  of  the  benefit  thereof;  and  no  insurance  is  to  take  place 
until  the  premium  is  actually  paid  by  the  insured,  his,  her,  or  their 
agent  or  agents."  When  the  loss  happened,  the  plaintiff  had  not 
paid  or  tendered  the  premium  for  another  year,  and  the  office 
resisted  his  claim.  Lord  EUenborough,  in  giving  judgment 
against  the  plaintiff,  said:  "  The  effect  of  the  article  and  advertise- 
ment is  to  give  the  parties  an  option  for  fifteen  days  to  continue 
the  contract  or  not,  with  this  advantage  on  the  part  of  the  assured, 
that  if  a  loss  should  happen  during  the  fifteen  days,  though  he 
have  not  paid  his  premium',  the  office  shall  not  after  such  loss 
determine  the  contract,  but  it  shall  be  considered  as  if  it  had  been 
renewed;  but  this  does  not  deprive  them  of  the  power  of  deter- 
mining a  contract  at  the  end  of  the  term,  by  making  their  option 
(i)  Tarleton  v.  Stamforth,  5  T.  B.  695. 
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within  a  reasonable  time  before  the  end  of  the  period  for  whiot 
the  insurance  was  made.  Where  the  premium  isjeceived  the  effect 
of  it  is  to  give  the  assured  an  assurance  for  another  year,  to  be 
computed  from  the  expiration  of  the  following  fifteen  days.  The- 
office  cannot  determine  the  policy  after  the  year  during  fifteen  days 
of  the  following  year  in  case  a  loss  should  happen  during  that 
period .  But  the  office  has  the  power  at  any  time  during  the  year 
of  saying  to  the  assured:  'We  will  not  contract  with  you  again^ 
we  will  not  receive  from  you  the  premium  for  another  year  ' ;  and 
by  such  declaration  the  object  would  cease  for  which  the  fifteen 
days  were  allowed,  and  as  no  premium  would  be  in  such  case  tO' 
be  received,  no  indemnity  could  be  claimed  in  respect  of  it.  The- 
consideration  for  the  indemnity  during  the  fifteen  days  is  the- 
premium  which  must  be  paid  during  that  period,  but  when  that 
cannot  be  any  longer  looked  to  or  expected,  the  right  to  the  in- 
demnity determines  also"(fe). 

Overdue  premvium  paid,  life  having  dropped. — In  Pritchard  v. 
Merchants'  Life  Assurance  Society  {V)  it  was  decided  that  payment. 
of  premium  after  it  is  overdue,  and  after  the  death  of  the  life,  of 
which  both  the  insurer  and  insured  were  unaware,  will  not  re- 
habilitate the  insurance  so  as  to  entitle  the  insured  to  the  policy- 
money  . 

But  in  Stuart  v,  Freeman  (to)  the  policy  was  for  a  year  and 
the  premium  was  payable  quarterly.  One  of  the  conditions  was 
that  the  policy  should  be  of  no  effect  if  at  the  death  of  the  assured 
any  quarterly  premium  should  be  more  than  thirty  days  in  arrear> 
The  assured  died  during  the  year  after  one  of  the  days  fixed  for 
the  payment  of  a  quarterly  premium,  but  within  the  days  of  grace. 
The  premium  was  paid  after  his  death  within  the  days  of  grace, 
and  it  was  held  that  the  policy  being  for  a  year,  subject  io  de- 
feasance on  non-payment  of  any  quarterly  premium,  the  policy 
was  prevented  from-  lapsing  by  the  payment  which  was  made;, 

(K)  Salvin  v.  James,  6  East  571. 

(0  3  O.  B.  N.  S.  622,  27  L.  J.  O.  P.  169,  30  L.  T.  318,2  Jar.  N.  S.  307, 
6  W.  E.  340.  C!ompare  Simpson  v.  Accidental  Death,  2  C.  B.  N.  S.  257,  26 
L.  J.  O.  P.  289,  3  Jur.  N.  S.  1079,  5  W.  R.  307. 

(m)  (1903)  1  K.  B.  47,  72  L.  J.  K.  B..  1,  87  L.  Tl.  516,  51  W.  R.  211, 1» 
T.  I(.  E.  24.  Pritohard  v.  Merohanta'  Life  Assurance  Soc,  supra,  was  diatin- 
giiished.     See  also  Manufact-urers'  Life  v.  Gordon  (1893),  20  Ont.  App.  309. 
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Mathew,  L.J.,  said:  "  I  find  myself  unable  to  agree  with  the  dicta 
that  allowing  days  of  grace  means  only  that  during  those  days 
there  was  to  be  a  continuing  offer  to  renew  the  policy,  and  that 
unless  that  offer  was  accepted  and  payment  made  while  the  life 
insured  was  in  existence  the  policy  was  void.  .  .  .  In  my  opinion, 
the  correct  view  as  to  the  days  of  grace  allowed  by  the  terms  of 
this  policy  is  that,  if  payment  is  made  within  the  time  mentioned, 
it  is  to  be  taken  to  have  been  made  on  the  day  appointed  for 
payment,  and  is  to  have  the  same  effect  as  if  it  had  been  made  on 
that  day." 

In  McKenna  v.  City  Life  Assurance  Co.  (n),  Scrutton,  L.J., 
after  citing  Mathew,  L.J.,  said:  "Following  that  view  I  hold 
that  the  premium  here  was  due  on  the  day  on  or  before  which  it 
was  provided  by  the  policy  that  it  should  be  paid .  The  condition 
allowing  days  of  grace  means  that  if  the  premium  is  paid  during 
those  days  of  grace  it  shall  be  treated  as  if  it  had  been  paid  on  the 
due  date." 

Payment  after  days  of  grace. — In  another  case  the  assured  paid 
his  premium  after  the  days  of  grace,  and  received  a  receipt  stating 
that  the  policy  had  lapsed,  and  the  payment  was  accepted  subject 
to  the  condition  that  he  had  been  in  good  health  during  the  past 
twelve  months;  he  was,  however,  to  his  own  knowledgo,  suffering 
from  heart-disease,  of  which  he  died,  and  not  having  read  the 
conditions  he  had  continued  to  pay  the  premiums.  The  company 
were  held  not  liable,  as  they  had  done  nothing  to  justify  the  assured 
in  thinking  the  policy  had  not  lapsed  (o) . 

Acceptance  by  agent  after  days  of  grace. — The  local  agent  of 
an  insurance  company  has  no  authority  to  bind  the  company  by 
the  acceptance  of  the  premium  after  the  days  of  grace  have  expired . 

Mere  debiting  the  agent  with  the  premium  hj  the  company 
is  not  equivalent  to  a  payment  to  the  company  by  the  assured  (p) . 

Acceptance  of  the  premium  by  the  agent  after  the  days  of  grace, 
and  debiting  the  same  to  him  in  the  company's  books,  will  not 

(«)  (1919)  2  K.  B.  491.  497. 

(o)  Sandler  v.  MtiUutl  Reserve  Fund  Life  Association,  90  L.  T.  192,  O.  A. 

(]»)  Frazer  v.  Gore  District  Co.,  2  Ontario  Rep.  416.  The  London  and 
Lancashire  LUe  Assurance  Co.  v.  Jean  Fleming,  13  Times  L.  E.  572,  (1897) 
App.  Caa.  499',  66  L.  J.  P.  O.  116. 

P.  r 
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amount  to  evidence  of  a  new  agreement   between   the   company 
and  the  assured  {q) . 

Promise  hy  agent  to  pay. — A  promise  by  the  treasurer  of  an 
insurance  oompany  to  see  the  premium  paid  does  not  bind  the 
company,  for  he  cannot  pay  them  out  of  their  own  funds,  and  if 
he  agrees  to  pay  out  of  his  own  pocket  the  remedy  of  the  assured 
would  be  against  him  and  not  against  the  company  if  he  failed  to 
do  so  (r). 

What  amounts  to  payment. — Where  two  insurance  companies 
had  cross  accounts,  or  insurances  mutually  granted,  and,  by  their 
course  of  dealing,  premiums  due  on  policies  effected  by  one  com- 
pany with  the  other  were  not  paid  in  cash,  but  a  receipt  was  given 
for  each  premium  as  if  so  paid  within  the  time  limited  for  the 
payment,  and  the  premiums  were  entered  as  paid  in  the  accounts, 
the  accounts  were  settled  from  time  to  time,  the  balance  struck, 
and  payment  made  of  the  balance.  A  receipt  was  thus'  given  for  a 
premium  on  a  policy  effected  by  plaintiffs  with  defendants  within 
the  time  for  payment,  and  the  amount  was  entered  in  account  as 
paid  by  the  plaintiffs.  After  the  time  for  payment  had  elapsed, 
but  before  the  next  settlement  of  the  current  account,  the  life  disd. 
It  was  held  that  there  had  been  a  payment  of  the  pxemium 
sufficient  to  keep  the  policy  alive  (s) . 

And  where  the  agents  of  an  insurance  company  remitted  to  the 
company  100?.  "for  premiums,"  such  sum  being  in  excess  of  the 
amount  due,  and  the  company  had  been  urging  the  agents  to  renew 
certain  lapsed  policies,  the  contracts  regarding  which  had  been 
arranged,  it  was  held  that  although  the  company  did  not,  in  their 
books,  specifically  appropriate  any  part  of  the  lOOZ.  to  the  renewal 
of  the  lapsed  policies,  they  must  be  taken  to  have  received  the 
exoees  part  of  such  sum  in  respect  to  them  (t). 

(q)  Aoey  v.  Fernie,  7  M.  &  W.  151,  10  L.  J,  Ex.  9.  Busteed  v.  West  of 
MngUnd,  5  Ir.  Ch.  553. 

(r)  Bufum  v.  Lafayette  Mutual  Fire,  85  Maas.  (3  All.)  360. 

(s)  Prinoe  of  Wales  Assurance  Co.  v.  Harding,  1  E.  B.  &  E.  183,  27  L.  J. 
Q.  B.  N.  S.  297,  4  Jur.  N.  S.  851.  Busteed  v.  West  of  England  Co.,  5  Ir.  Ch. 
553. 

(<)  KirhpatricTt  v.  South  Atistralian  Insurance  Co.,  11  App.  Cas.  177.  As 
to  construction  of  renewal  receipts,  see  Firemen's  Ins.,  ^c.  v.  Floss,  1  Am.  St. 
Kep.  398. 
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Eenewal  receipt  retained  by  agent. — Where,  before  the  expira- 
tion of  the  previous  renewal,  the  ag'ent  of  the  corapany,  under  the 
•direction  of  the  insured,  filled  out  and  countersigned  a  receipt 
"which  had  been  previously  signed  by  the  company,  purporting  to 
renew  the  policy  for  another  year,  and  also,  at  the  request  of  the 
insured,  retained  the  receipt  in  his  ofEoe,  where  it  remained  at  the 
time  of  the  death  of  the  insured,  it  was  held  in  America  that  there 
Tvas  a  delivery  of  the  renewal  receipt  which  continued  the  policy 
in  force  (i«). 

FoUcy-mioney  paid  hy  mistake. — Mr.  Solari  effected  a  policy 
■of  insurance  on  his  life  with  the  Argus  Insurance  Company,  and 
died  without  having  paid  the  last  premium.  The  actuary  of  the 
oompany  informed  two  of  the  directors  that  the  policy  had  lapsed 
by  reason  of  the  non-payment  of  the  premium,  and  one  of  such 
directors  wrote  on  the  policy  in  pencil  the  word  "  lapsed."  Subse- 
quently, however,  the  insurance-money  was  paid  to  the  executor 
of  Mr.  Solari,  the  directors  who  drew  the  cheque  having  forgotten 
the  lapse  of  the  policy.  Lord  Abinger,  in  ghring  judgment,  said: 
"  If  the  party  makes  the  payment  with  full  knowledge  of  the  facts, 
although  under  ignorance  of  the  law,  there  being  no  fraud  on  the 
other  side,  he  cannot  recover  it  back  again.  There  may  be  also 
cases  in  which,  althoug'h  he  might  by  investigation  learn  the  state 
of  facts  more  accurately,  he  declines  to  do  so,  and  chooses  to  pay 
the  money  notwithstanding.  In  that  case,  there  can  be  no  doubt, 
he  is  equally  bound.  Then  there  is  a  third  case,  where  the  party 
had  once  a  full  knowledge  of  the  facts,  but  has  since  forgotten 
them.  I  think  the  knowledge  of  the  facts  which  disentitles  the 
party  from  recovering  must  mean  a  knowledge  existing  in  the 
mind  at  the  time  of  payment  "  {x). 

Recetpts  signed  in  blank . — In  a  case  where  a  life  insurance  com- 
pany was  accustomed  to  send  to  its  agents  renewal  receipts  signed 
in  blank,  with  authority  to  countersign  and  deliver  them  as  re- 
quired, and  by  the  policy  actual  payment  of  the  premium  Avaa 

{u)  Tennant  v.  Travellers'  Insurance  Co.,  31  Fed.  Rep.  U.  S.  322. 
{x)  Kelly  V.  SoUri,  9  M.  &  W.  54. 

7(2,) 
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miade  a  condition  preoedent,  and  no  waiver  was  to  be  claimed  for 
anything  done  by  an  agent  unless  specially  authorised  in  writing, 
the  delivery  of  the  renewal  receipts  to  the  insured  was  held  to  con-' 
tinue  the  policy  in  force  from  year  to  year,  it  being  the  agent's 
custom  to  give  credit  for  the  premiums  with  the  knowledge  of  the 
company,  who  received  them  at  the  expiration  of  the  credit  (y), 

"  Lost  or  not  lost."  No  return  of  premium. — When  the  risk 
is  undertaken  in  any  event,  whether  the  thing  to  be  insured  is  lost 
or  not  lost,  burnt  or  not  burnt,  living  or  dead,  the  risk, is  based 
on  the  uncertainty  in  the  minds  of  assurer  and  assured,  and  no 
return  of  premium  can  be  had,  except  for  fraud  of  the  insurer 
since  the  policy  attaches  (when  made)  irrespectively  of  the  con- 
dition of  the  subject-matter,  such  a  policy  being  grounded  on 
ignorance  of  both  parties  as  to  the  state  of  the  thing  insured,, 
instead  of  on  knowledge  of  its  safety  and  soundness  (z) . 

Premiums  not  apportionable. — Premiums  are  especially  ex- 
cepted from  the  operation  of  the  Apportionment  Act,  1870  (a), 
which  enacts  that  "  nothing  in  this  Act  contained  shall  render 
apportionable  any  annual  sums,  payable  in  policies  of  insurance 
of  any  description."  But  insurers  on  property  frequently  reserve 
the  right  to  cancel  the  policy  at  any  moment  on  paying  back  the 
unearned  proportion  of  the  premiums. 

Refusal  to  receive  premiums. — Eefusal  to  receive  premiums 
after  the  risk  has  been  accepted  is  ground  for  action  for 
damages  (6),  and  it  would  seem  that  an  action  will  lie  for  specific 
performance  of  a  contract  to  insure  or  grant  a  policy  (o)  or  for 
a  declaration  that  there  is  a  valid  and  subsisting  insurance  {d). 

(j/)  Tennant  v.  Travellers'  Insurance  Co.,  3,1  B"ed.  Eep.  U.  S.  322. 

(s)  Giffard  v.  Queen  Insurance  Co.,  1  Han.  (New  Brans.)  432,  439,  per 
Bltchie,  O.J.    BlaoTcbwrn,  Lowe  ^  Co.  v.  Vigors,  12  App.  Cas.  531. 

(a)  33  &  34  Vict.  o.  35,  s.  6. 

(6)  M'Kie  V.  Phcenix,  26  Missouri  383.  Day  v.  Connecticut  Co.,  45  Conn., 
480. 

(o)  Linford  v.  Provincial  Horse  and  Cattle,  ^o.  Co.,  34  Beav.  291,  10  JorJ 
N.  S.  1066,  11  L.  T.  N.  &.  330,  5  N.  B.  29.  Zevy  v.  Scottish  Employers'  Ins. 
Co.  (1901),  17  T.  L.  B.  229.  Bamoden  v.  London,  Edinburerh  and  Glasgow^ 
(1892)  2  )Q.  B.  534,  is  distinguislied.  Penley  v..  Beacon,  %o.  Co.,  7  Grant  (U.  C.> 
130.    Bay  v.  Connecticut  Co.,  45  Conn.  480. 

(S)  See  ante,  p.  34. 


'  .J 
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Folicy  ultra  vires. — Where  a  contract  6iq^^^sa^<i^'ii  ultra  vires, 
the  would-be  insurer  caai  only  exonerate  himself 'from  liability 
under  such  a  contract  by  repaying  the  premiums  which  he  has 
gained  by  the  contract  (e). 

Such  a  case  arises  where  the  policy  is  made  with  a  corporatioa 
whose  powers  are  limited  by  statute,  charter;  articles  of  asso- 
ciation, or  otherwise,  and  such  powers  are  exceeded. 

(e)  Re  Phcenix  Co.,  Burgess  and  Stock's  Case,  2  J.  &  H.  441,  31  L.  J.  Qi. 
349,  10  W.  B.  816. 
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CHAPTER  IV. 

THE    RISK. 

The  most  important  part  of  insurance  is  determination  of  the^ 
risk.  The  insurer  can  only  adjust  his  premium  profitably  if  he- 
knows  accurately  the  nature  of  the  risk  which  he  is  asked  to  take 
upon  himself;  and  the  assured,  if  he  withhold  from  the  insurer 
any  nooessaify  data  for  estimating  the  nature  of  the  risk,  which 
he  ought  to  have  supplied  to  the  insurer,  will,  when  a  loss  occurs,, 
find  that  he  has  been  insured  only  in  name,  and  that  by  his  own, 
inadvertency  he  loses  not  only  his  property  but  probably  also  his- 
premiums  (a).  For  the  rule  that  the  utmost  good  faith  must  be 
observed,  which  is  peculiar  to  this  contract,  requires  that  the 
insurer  should  be  as  well  informed  as  the  assured  of  all  the  cir- 
cumstances constituting  or  increasing  the  risk  which  is  offered 
to  the  insurer  (&),  and  if  he  is  not  so  informed  in  fact,  from 
whatever  cause,  e.g.,  an  alteration  in  the  risk  between  the  date 
of  the  promise  to  insure  and  the  tender  of  the  premium'  (c),  he  is- 
not  liable  to  give  any  indemnity. 

Time  policies. — Most  policies  of  insurance  other  than  marine,, 
and  many  maxine  policies,  are  time  policies,  taken  out  for  a, 
fized  and  certain  period  of  time.  Under  suoh  policies  the  assur- 
ance expires  the  latest  moment  of  the  last  day  therein  named  (d),. 
unless  a  special  time  is  named  in  the  policy.  And  even  if  tkr 
days  of  grace  are  passed,  many  insurers  will,  if  no  loss  has  hap- 
pened and  no  increase  of  risk  has  occurred,  allow  the  policy  to  b& 

(o)  Sibbald  v.  Sill,  2  Dow  (H.  L.)  263. 

(*)  Vide  per  Shee,  J.,  in  Bates  v.  Hewitt,  L.  B.  2  Q.  B.  595,  610,  36  L.  J. 
Q.  B.  282,  15  W.  R.  1172.  See  art.  2485,  Oivil  Oodo  of  La-.  Oau.,  which  accords, 
with  English  law. 

(c)  Canning  v.  Hoare,  1  Times  L.  R.  526. 

Id)  Isaacs  v.  Royal,  L.  R.  5  Ex.  296,  39  L.  J.  Ex.  189,  22  L.  T.  N.  8.681, 
18  W.  R.  982. 
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rehabilitated  on  payment  of  the  arrears  with  or  without  a  fine 
for  delay. 

Sometimes  attempts  are  made  to  construe  time  policies  as  voyage 
policies  (e),  but  the  Courts  have  not  enoouragied  them. 

By  the  Marine  Insurance  Act,  1906  (6  Edw.  VII.  c.  41), 
s.  25,  where  the  contract  is  to  insure  the  subject-matter  "  at  and 
from,"  or  from  one  place  to  another  or  others,  the  policy  is  called 
a  "voyage  policy,"  and  where  the  contract  is  to  insure  the  sub- 
ject-matter for  a  definite  period  of  time  the  policy  is  called  a 
"  time  policy." 

Voyage  policies  on  land. — Voyage  policies  against  land  risks 
are  sometimes  taken  out,  but  are  not  so  common  as  time  policies. 
They  cover  the  things  insured  between  certain  geographical  limits. 
Practically  they  impose  upon  the  insurer  the  liability  of  the 
common  carrier  between  the  two  ends  of  the  journey.  The  risk 
begins  in  such  policies  when  the  goods  start  or  get  into  the  carrier's 
hands  (/),  and  continues  from  thence  until  arrival  in  the  hands 
of  the  consignee  or  other  specified  determination  of  the  transit, 
but  it  will  not  continue  during  a  deviation  i^g).  In  some  cases 
the  carrier  makes  himself  the  insurer.  Thus  railway  companiesi 
will  grant  insurances  on  goods  carried  by  them  for  the  safe  car- 
riage of  which  they  are  not  liable  under  the  Carriers  Acts.  In 
an  American  case,  where  goods  in  transit  were  destroyed  by  fire, 
the  Bill  of  Lading  exempted  the  carrier  from  liability  for  loss 
by  fire,  the  Court  held  that  it  devolved  on  the  carrier  to  show 
that  the  fire  did  not  occur  through  his  negligence  {h) .  No  ques- 
tions as  to  days  of  grace  or  the  like  oan  arise  on  voyage  policies, 
since  under  the  contract  the  liability  lasts  for  the  whole  journey. 
The  real  question  is,  what  constitutes  arrival?  A  common  case 
of  voyage  policies  on  land  risks  is  that  of  railway  insurance 
tickets  for  a  particular  journey.     Undoubtedly  these  would  not 

(«)  Crowley  v.  Cohen,  3  B.  &  Adl.  478,  1  L.  J.  N.  S.  K.  B.  158.  Joxjce 
V.  KennarA,  L.  B.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T.  N.  S.  932,  20  W.  R. 
233 

(/)  Boehm  v.  Coombe,  2  M.  &  S.  172. 

{g)  Pearson  v.  CommereicU  Uwion,  1  App.  Cas.  496,  45  L.  J.  C.  P.  761, 
35  L.  T.  N.  S.  445,  24  W.  R.  951.  But  see  Charlestown  Railroad  Co.  v. 
THchhurg  Mutual  Tire,  73  Mass.  64,  where  carriages  in  use  on  a  railway  were 
held  to  b3  insured  on  a  branch  not  owned  by  the  assured. 

(A)  Ryan  v.  U.  K.  ^  T.  By.  Co.,  57  Am.  Bep.  589. 
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cover  an  intentional  deviation  from  the  route  for  which  they  were 
issued,  but  would  cover  risk  of  an  aooident  caused  by  the  points 
going  wrong,  and  diverting  the  train  from  the  direct  route  to  a 
branch  line. 

A  policy  covering  risks  during  conveyance  by  land  does  not 
cover  risks  arising  after  goods  have  be'en  put  on  barges  for  con- 
veyance by  inland  waterways  (i). 

Commencement  of  risk. — The  commencement  of  the  risk  in 
the  absence  of  special  stipulation  is  not  conditional  on  the  delivery 
to  the  assured  of, the  policy,  provided  that  the  first  premium  is 
paid,  and  that  the  contract  is  in  all  other  respects  complete,  and 
in  such  a  case  even  death  before  complete  delivery  of  the  policy 
is  no  bar  to  recovery  unless  so  stipulated  (/) .  And  where  a  fire 
occurred  after  a  deposit  was  paid  to  an  agent,  but  before  the 
policy  was  issued,  the  company  was  held  liable  (Jo). 

But  it  would  have  been  otherwise  if  the  deposit  had  not  been 
paid',  for  "  an  agreement  to  undertake  to  relieve  against  risks 
necessarily  assumes  that  when  it  comes  to  be  fulfilled  by  issuing 
the  policy,  the  events  are  still  risks,  and  does  not  apply  if  before 
fulfilment,  and  there  being  no  delay  for  which  the  insurer  is  alone 
responsible,  the  events  have  bean  converted  into  certainties  "  {I). 

Risk  entire. — The  risk  taken  is  entire.  If  it  has  once  attached 
no  apportionment  of  premium  can  take  place,  even  if  the  policy] 
subsequently  becomes  forfeited  (m).  Questions  occasionally  arise 
as  to  whether  the  risk  is  taken  from  year  to  year  or  from  quarter 
to  quarter  (n) ;  and  in  a  case  where,  the  annual  premium  being 
payable  by  quarterly  instalments,  with  a  proviso  that,  if  tha 
assured  should  die  before  the  whole  of  the  quarterly  payments 
become  payable,  the  company  should  retain  from  the  sum  assured 

(j)  Ewing  #  Co.  v.  Sichlemore  (1918),  35  T.  L.  R.  65. 

(/)  Cooper  V.  Pacific  Mutual,  8  Am.  Bep.  705.  Newman  v.  Belsten,  76 
L.  T.  228,  affd.  in  0.  A.  Feb.  14, 1884.  Canning  v.  Farquhar,  16  Q.  B.  D.  727, 
55  L.  J.  Q.  B.  225,  34  W.  R.  423,  2  Times  L.  R.  386. 

(A)  MacUe  v.  Suropean  Assurance  Co.,  21  L.  T.  N.  S.  102,  17  W.  fi.  987. 

(Z)  The  Sickness  and  Accident  Insurance  Association  v.  The  General  Accident 
Insurance  Corporation,  29  Sco.  L.  Rep.  at  pag«  840,  per  the  Lord  President. 

(m)  Tyrie  v.  Fletcher,  2  Cowp.  668.  Apportionment  Act,  1870  (33  &  34  Vict, 
c.  35). 

(«)  Warit  V.  Blunt,  12  East  183. 


THE    RISK.  105 

sufficient  to  pay  the  whole  of  the  premiums  for  that  year,  the  party 
•died  within  the  first  twelve  months  after  the  third  quarterly  in- 
.«talment  was  due  but  before  it  was  paid,  it  was  held  that  the 
.assured  could  not  recover,  as  the  instalment  had  not  been  punc- 
tually paid  (o). 

Goods — Adventure. — There  is  a  wide  difference  between  a  policy 
insuring  goods  against  loss  and  a  policy  insuring  an  adventure. 
Where  the  policy  is  on  goods  and  insures  against  "  loss  of  and/or 
■damage  or  misfortune  to  "  the  goods,  it  must  be  proved  that  tha 
goods  have  been  lost,  or  have  suffered  damage  or  misfortune, 
.and  the  mere  fact  that  the  goods  (jewellery)  having  been  sent  to 
■Germany  before  the  war  could  not  be  recovered  back  during  the 
war  is  not  sufficient.  To  such  a  case  the  principles  of  marine 
insurance  relative  to  constructive  total  loss  do  not  ajDply  {p). 

Cover. — A  policy  for  a  year  covers  all  losses  within  the  year 
:up  to  the  amount  named.    If  half-a-dozen  small  fires  happen,  the 

insurer  must  pay  the  damage  on  each.  And  it  would  seem  that 
if  a  fire  to  the  full  amount  happened  for  which  the  assured  was 

indemnified  from  other  sources,  his  policy  would  still  be  alive 
lor  the  rest  of  his  year  and  in  case  of  another  fire  (g). 

This  view  must,  it  is  submitted,  be  correct,  for  it  would  seem 
.absurd  to  contend  that  if  a  pair  of  curtains  had  been  burnt  and 

paid  for,  the  whole  liability  of  the  insurer  was  thereby  extin- 
-guished  for  the  year  (r) .  The  only  mode  of  extinguishing 
.liability  during  the  year  is  actually  paying  damage  to  the  full 

amount  insured.  On  the  other  hand,  as  soon  as  the  maximum 
rsum  insured  is  paid  in  respect  of  a  loss,  the  insurer's  liability  is 

exhausted,  although  the  year  has  not  expired. 

Co)  Phoenix  Life  Assurance  Co.  v.  Sheridan,  8  H.  L.  O.  745,  31  L.  J.  Q.  B. 
'91,  3  L.  T.  N.  S.  564,  7  Jur.  N.  S.  174. 

(p)  Moore  v.  Evoms,  (1918)  A.  C.  185,  193.  Consider  Mitsui  v.  Mumford, 
(1915)  2  K.  B.  27.  Campbdl  and  Phillips,  Ltd.  v.  Denman  (1915),  21  Com. 
Caa.^357. 

(?)  Smith  V.  Colomal  Mutual,  6  Victoria  L.  B.  200.  See  Crowley  v.  Cohen, 
3  B.  &  Ad.  478,  1  It.  J.  N.  S.  K.  B.  158. 

(r)  See  Crowley  v.  Cohen,  3  B.  &  Ad..  478,  1  L.  J.  K.  B.  158  (1832),  de- 
'ciding  against  a  contention  that  the  policy  was  exhausted  when  goods  to  the 
.amount  named  therein  had  been  carried  in  the  plaintiff's  canal  barges. 
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Termination  of  fire  risk. — In  fire  policies  the  insurers  frequently 
reserve  the  right  to  terminate  the  insurance  eitlior  at  the  end  oif 
a  year  or  period  for  which  a  premium  is  paid,  or  at  any  time  oa 
repaying  the  unearned  proportion  of  premium.  If  they  elect 
to  terminate  before,  but  do  not  repay  the  premium  tiU  after  a 
fire,  it  would  seem  their  election  is  still  valid  (s),  as  the  noticv*- 
may  operate  from  its  delivery,  and  need  not  name  a  future  day 
for  termination  {t).  Notice  to  the  assured's  agent  for  procuring- 
the  insurance  will  usually  be  insufficient.  Under  ordinary  cir- 
cumstances the  notice  should  be  given  to  the  assured  himself  (m). 

Duration  of  ri&k. — The  duration  of  a  life  risk  is  purely  a 
matter  of  contract,  and  it  depends  on  the  terms  of  the  policy 
under  which  each  insurance  is  made  whether  the  insurer  can,  or- 
cannot;  terminate  the  insurance  and  refuse  further  premiums. 

A  life  policy  was  granted  upon  the  basis  of  the  answers  in  the 
proposal  being  true  to  the  best  of  the  proposer's  knowledge  and, 
belief,  and  if  any  untrue  statement  were  made  in  the  propCsal. 
the  policy  was  to  be  void  and  the  premiums  forfeited.  The  pro- 
poser made  an  innocent  mistake  as  to  her  age,  stating  that  she 
was  three  years  younger  than  she  really  was,  and  the  policy  pro- , 
vided  for  payment  of  the  insurance  money  upon  proof  of  death 
or  of  the  assured  having  attained  the  age  of  sixty  years.  After 
being  informed  of  the  mistake  in  age  the  company,  accepted  twO' 
premiums,  but  afterwards  declined  to  receive  any  more  and 
claimed  to  avoid  the  policy;  they  were,  however,  held  liable  to 
pay  the  policy  money  when  the  assured  in  fact  attained  the  agie 
of  sixty  years  (v). 

The  dates  between  which  the  policy  is  expressed  to  endure  may 
be  exclusive  or  inclusive,  according  to  the  form  of  expression  used,, 
and  the  context  and  subject-matter.  In  old  policies  the  words. 
"  for  one  year  from  the  date  "  are  found,  and  that  raised  a  doubt 
whether  the  first  day  was  exclusive  or  inclusive  (w).     At  present. 

(s)  Cain  fi., Lancashire,  27  U.  0.  (Q.  B.)  217. 
(0  Ibid.  453. 

(«)  Grace  v.  American  Insurance  Co.,  109  U.  S.  (2  Davis)  278. 
(i»)  Hemmings  v.  Sceptre  Life  Association,  (1905)  1  Oh.  365,  74  L.  J.  Ch.. 
231,  92  L.  T.  221,  21  T.  L.  E,.  207. 

Of)  Pugh  V.  Buhe  of  Leeds,  2  Cowpi.  714,  Lord  Holt's  view  in  Howmi's- 
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all  well-drawu  policies  name  the  days  when  insurance  will  begin 
and  end,  and  whether  such  days  are  exclusive  or  inclusive,  and 
even  the  hour  of  the  da,j  at  which  the  insurer's  liability  ceases. 
If  the  hour  were  not  specified,  the  insurance  would  continue  t» 
the  last  minute  of  the  day,  for  ambiguous  and  doubtful  phrase& 
would  be  construed  against  the  company.  "  Verba  fortius  acci- 
piuntur contra  proferentem." 

Word  "from."' — The  effect  of  the  word  "from"  in  such  an 
expression  as  "  for  twelve  calendar  months  from  24th  Nov.  1887  " 
is  to  exclude  24th  Nov.  1887,  and  to  include  24th  Nov.  1888,  in 
the  period  of  insurance  {x). 

"  From  the  time  of  d-awmge  occurring." — A  limitation  "  from 
the  time  of  damage  occurring  "  means  from  the  occurrence  causing 
damage,  not  from  the  time  when  the  whole  consequent  damage 
was  suffered  {y),  at  least  when  the  occurrence  was  apparent. 

Word  "until." — The  word  "until"  in  a  policy  of  insurance 
includes  and  extends  the  insurance  over  the  last  day  of  the  period, 
for  which  it  is  effected.  Thus  certain  goods  were  insured  against 
fire  by  a  policy  in  which  the  insurance  was  expressed  to  be  "  from 
the  14th  Feb.  1868  until  the  14th  Aug.  1868,  and  for  so  long 
after  as  the  assured  should  pay  the  sum  of  225  dollars  at  the  time 
above  mentioned."  The  goods  were  burnt  in  the  night  of  the  14th 
August  1868,  the  insurance  not  having  been  renewed,  and  it  was 
held  that  the  insurance  continued  during  the  14th  August  and 
the  loss  was  therefore  covered  by  it  (2) . 

Life  policies.  Duration  of  risk. — If  a  man  receives  a  mortal 
wound  or  contracts  a  mortal  disease  within  the  period  for  which 
the  insurance  is  expressed  to  continue,  death  must  ensue  within 
such  period  to  enable  the  policy-money  to  be  recovered. 

Case,  2  SaJJc.  625,  1  Lord  Eaym.  480,  not  followed.  Isaacs  v.  So^al  Insur- 
ance, L.  E.  5  Ex.  296,  39  L.  J.  Ex.  189,  22  L.  T.  N.  S.  681,18  W.  E.  982. 

(»)  South  StafordsUre,  Ssc.  v.  Sickness,  S^c,  (1891)  1  Q.  B.  402,  63  L.  T. 
807,  60  L.  J.  Q.  B.  47.  Explained  in  Sheffield  Corporation  v.  Sheffield  Electrio 
Light  Co.,  (1898)  1  Ch.  209.  The  Sickness,  ^o.  Association  v.  The  General 
Accident  Corporation,  29  Sco.  L.  E.  836. 

(y)  Madden  v.  Lancaster  County,  65  Fed.  Eep.  U.  S.  188. 

(a)  Isaacs  v.  Hoyal  Insurance  Co.,  L.  E.  5  Ex.  296,  39  L.  J.  N.  S.  Ex.  189, 
22  L.  T.  N.  S.  681.  18  W.  E.  982. 


108 


THE  LAWS   OF    INSURANCE. 


Death  must  occur  during  insurance. — If  it  occur  ever  so  short 
a  time  afterwards,  the  liability  of  the  insurer  is  extinct  (a) .  Life 
policies  being  in  most  cases  for  whole  life,  the  question  arising  is 
usually  not  whether  the  death  is  within  the  time,  but  whether  it  is 
■within  the  terms  of  the  policy.  But  the  other  case  occasionally 
arises.  Men  have  sometimes  been  too  ill  to  think  about  business 
"when  the  time  for  paying  their  premiums  comes  (6),  and  if  they 
die  of  the  illness  without  the  premium  having  been  first  paid, 
their  representatives  are  at  the  mercy  of  the  insurers.  The  Court 
will  construe  the  policy  according  to  its  express  terms,  and  will 
not  hold  it  sufficient  that  the  conditions  therein  contained  had  been 
complied  with  as  nearly  as  may  be.  In  Want  v.  Blunt  (c)  the 
stipulation  was  that  the  assured  should  pay  the  premiums  on  a 
certain  day  with  fifteen  days'  grace.  He  died  within  the  days  of 
grace,  and  his  executors  paid  the  premiums  within  them.  But  the 
Court  of  Queen's  Bench  interpreted  the  policy  as  meaning  that 
the  assured  must  be  alive  to  pay  the  premium,  and  that  the  policy 
had  expired  in  the  ordinary  course  on  the  day  when  the  new  pre- 
mium fell  due  (d).  The  case  of  Stuart  v.  Freeman  (ante,  p.  96) 
appears  to  differ  from  this  ruling. 

Elements  of  the  risk. — All  facts  and  circumstances  diminishing 
or  increasing  the  likelihood  that  the  event  insured  against  will 
happen  soon  or  later  are  elements  (e)  constituting  the  risk  to  be 
undertaken  by  the  insurer. 

Perils  ab  intra. — In  insurance  against  fire  an' exact  (/)  descrip- 
tion of  property  to  be  insured  is  most  material  in  determining  the 
risk(^).     A  wooden  house  in  a  town  is  far  more  likely  to  be 

(a)  Lockyer  v.  Offley,  1  T.  K.  254.  In  accideoit  policies  it  ia  otherwise  by 
lexpFees  stipulation. 

(61   Want  V.  Blunt,  12  East  183  (1810). 

(c)  12  East  187. 

(d)  In  America  a  case  occurred  where  a  maai  On  his  way  to  pay  his  premium 
was  paralysed  and  died.  Howell  v.  Kniclcerboeker,  4  Am.  Eep.  67S,  44  N.  Y. 
276.    The  Court,  not  unanimously,  upheld  the  policy. 

(«)  See  Boyd  v.  Dubois,  3  Camp.  133.  Taylor  v.  Dunbar,  L.  R.  4  0.  P.  206, 
38  L.  J.  0.  P.  178,  17  W.  E.  382. 

(/)  Friedlander  v.  London  Assurance,  1  M.  &  Eob.  171.  Dobson  v.  Sotheby, 
M.  &  M.  90. 

{g)  Newcastle  Fire  Co.  v.  MacmorrdM,  3  Dow  (H.  L.)  255.  Quin  v.  National 
Insurance  Co.,  Jones  &  Carey,  316  (Ir.).  Stokes  v.  Goa;,  1  H.  &  N.  320,  26 
L.  J.  Ex.  113,  28  L.  T.  161,  3  Jur.  N.  S.  45,  5  W.  B.  89.  SUlem  v.  Thornton, 
3  E.  &  B.  868,  2  W.  B'.  524,  23  L.  J.  Q.  B.  362,  23  L.  T.  187, 18  Jur.  748. 
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burnt  down  than  a  brick  or  stone  building.  A  house  in  a  street 
which  has  a  party -wall  ruiming  right  up  to  the  roof  is  not  in  th© 
same  dang'er  from  fires  in  adjacent  buildings  as  one  not  so  divided 
off.  A  detached  house  is  only  subject  to  risks  of  fire  from  within. 
And  some  articles,  such  as  gunpowder  and  petroleum,  are  only 
insurable  at  very  high  rates  if  insurable  at  all,  while  iron  and  stone 
in  an  ironmaster's  or  stonemason's  yard  will  rarely  need  insurance- 
at  all.  Insurers  will  not  usually  insure  against  the  inherent  vices 
of  anything,  such  as  liability  to  spontaneous  explosion  or  combus- 
tion (h) ;  60  if  a  horse  is  to  be  insured  his  vices  are  elements  in  the 
risk,  as  would  be  the  state  of  a  haystack. 

Elemi&nts  of  the  risk. — When  a  house  is  insured,  not  only  its 
character  and  construction  are  elements  in  the  risk,  but  also  its 
locality;  for  an  insurance  against  fire  necessarily  has  regard  to  the 
locality  of  the  subject-matter  of  the  policy,  the  risk  being  probably 
different  according  to  the  place  where  the  subject  of  insurance 
happens 'to  be  (i).  This  has  been  held  of  a  fire  policy  for  three 
months  on  a  ship  in  wet  dock  with  liberty  to  go  into  dry  dock,  and 
the  assured  failed  to  recover  because  the  vessel  got  outside  the 
permitted  limits,  and  was  there  burnt  (k) . 

Any  special  fact  as  to  neighbouring  buildings  which  would  in- 
crease the  risk  must  also  be  disclosed;  e.g.,  that  a  fire  has  just 
happened  next  door  (I) . 

If  the  thing  insured  is  personal  property,  the  removal  of  it 
usually  ends  the  insurance  (w). 

Locality  had  regard  to. — There  are  many  cases  of  land  insurance- 
on  movable  things,  such  as  railway  stock,  carriages,  agricultural 
implements,  and  goods  in  transit.     In  such  cases  the  position  of 

(h)  Dudgeon  v.  Pembroke,  2  App.  Cas.  296,  46  L.  J.  Q.  B.  409,  36  L.  T. 
N.  S.  382,  2.5  W.  R.  499. 

(J,), Pearson  v.  Commercial  Union,  1  App.  Cas.  at  505,  45  L.  J.  C.  P.  861,. 
35  L.  T.  N.  S.  445,  24  W.  E..  951.  Rolland  v.  ff.orth  British  and  Mercantile,. 
14  Lr.  Can.  Jur.  69.     M'Clure  v.  iMncashire,  6  Ir.  Jur.  N.  S.  63,  72. 

(A)  Gorman  v.  Hand-in-Hand,  Ir.  L.  B.  11  C.  L.  224;  and  a8  to  the 
American  views  on  the  subject  see  English  v.  Franklin  Co.,  54  Am.  Eep.  377,, 
and  Nozas  v.  North-Western  Co.,  54  Am.  Bep.  631. 

(I)  Bufe  V.  Turner,  6  Taunt.  338. 

(m)  Gorman  v.  Eand-in-Hand,  Ir.  L.  R.  11  C.  L.  224;  and  as  to  the 
American  views  on  the  subject  see  English  v.  Franklin  Co.,  54  Am.  Rep.  377, 
and  Nozas  v.  North-W^itern  Co.,  34  Am.  Rep.  631. 
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the  thing  is  not  so  essential  to  the  risk  as  in  insurance  on  houses 
and  furniture.  But  even  they  are  insured  within  certain  limits, 
and  if  burnt  or  lost  outside  these  limits,  there  would  be  small 
■chance  of  recovery  (n) . 

Life  policij  local. — And  in  the  case  of  a  life  policy  expressed 
to  insure  against  risk  in  a  certain  latitude,  if  the  assured  go  to 
a,  more  insalubrious  latitude  and  there  die,  his  representatives 
oannot  recover  on  the  policy  (o). 

Locality.  What  within  risk. — Tobacco  was  insured  as  in  Nos. 
189,  191,  of  a  street.  It  never  was  in  either,  but  in  187.  The 
-Court  declined  to  rectify  the  policy  on  the  ground  of  mutual 
mistake,  ,and  would  not  alter  it  on  the  ground  that  the  agents 
would  have,  with  equal  readiness,  taken  the  risk  in  187.  The 
ground  of  decision  was  that  locality  is  important,  and  that  if  it  is 
specified  the  risk  cannot  be  extended  even  to  an  adjoining 
building  (p) . 

Only  those  goods  are  within  the  risk  which  are  in  the  place 
specified.  The  policy  does  not  cover  them  if  removed,  except  by 
assent  of  the  insurers  attested  by  indorsement  on  the  policy  (q). 

Insurance  local. — In  Rolland  v.  North  British  and  MarcWft- 
tile  (r)  (a  Canadian  case),  Mackay,  J.,  said,  "  The  plaoe  in  which 
things  are  is  always  a  matif  determinant  of  the  contract.  It  is  of 
the  essence  thereof  that  the  things  and  their  position  should  be 
known  by  both  parties.  When  goods  are  insured  in  a  building, 
all  information  should  be  communicated  to  the  insurer  to  enable 
liim  to  appreciate  the  risk;  e.g.,  of  what  material  the  building  is, 

(»)  Pearson  v.  Commercial  Union,  uM  supra.  Grant  v.  Etna,  8  Jur.  N.  S. 
705,  15  Moore  P.  C.  516,  10  W.  R.  772,  6  L.  T.  N.  S.  735. 

(o)  See  Reed  v.  Lanca-ateir  Fire  Co.,  90  N.  Y.  302.  Fowler  v.  Scottish 
Equitable,  28  L.  J.  Oh.  225,  4  Jur.  N.  S.  1169,  7  W.  R.  5,  32  L.  T.  119. 

(p)  Severance  v.  Continental  Insurance  Co.,  5  Bissell  (U.  S.  Cir.  Ct.)  156. 
See  Pearson  v.  Commercial  Union,  1  App.  Cos.  498.  Sordern  v.  CommercM 
Union,  5  N.  S.  W.  Law  309,  affd.  in  P.  C.  56  L.  T.  240.  Solland  \.  North 
British  and  Mercantile,  14  Lr.  Can.  Jur.  69.  Sampson  v.  Security  Insurance 
Co.,  133  Mass.  46.  Contrast  Malin  v.  Union  Assurance  (1910),  13  W.  L.  B. 
653. 

(?)  Theobald  v.  Railway  Passengers'  Co.,  10  Ex.  45, 18  Jur.  583,  23  L.  J.  Ex. 
249,  23  L.  T.  222,  2  W.  R.  528.  M'Clure  v.  Lancashire  Fire  &  Ir.  Jur.  N.  S. 
63.     Rolland  v.  North  British  and  Mercantile,  14  Lr.  Can.  Jur.  69. 

(>•)  14  Lr.  Can.  Jur.  69. 
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its  situation,  distance  from  other  buildings,  whether  connected 
•with  others,  and  so  forth.  There  must  be  perfect  understanding 
as  to  the  thing  insured,  otherwise  there  is  no  convention." 

And  in  mercantile  fire  policies,  no  risk  is  taken  of  goods  loading 
or  unloading  unless  specially  bargained  for. 

A  fire  risk  does  not  include  the  risk  of  household  furniture 
during  removal,  and  it  is  consequently  necessary  either  to  insure 
(if  desired)  during  removal,  if  it  be  to  a  great  distance,  or  to  make 
the  carrier  take  the  risk  of  fire. 

Whether  a  policy  cover  goods  in  a  place  at  the  time  of  a  fire, 
or  only  those  which  were  there  at  the  time  when  the  policy  was 
made  and  continue  to  be  there  at  the  time  of  the  fire,  depends  on 
the  wording  of  the  policy  or  whether  the  goods  are  generally 
described  or  specially  indicated  (s). 

Following  this  rule,  the  Irish  Exchequer  decided  that  Hew  hay 
put  on  a  rick  which  had  been  specifically  insured,  in  substitution 
for  hay  which  was  thereon  at  the  time  of  insurance,  was  not  within 
the  policy  (t). 

If  goods  not  sp'edfied,  all  covered  to  amount  named. — Where  no 
specific  description  is  given  it  would  seem  that  a  fire  policy  wiU 
cover  goods  in  the  place  named  to  the  amount,  regardless  of  the 
bringing  in  or  taking  out  of  particular  (u)  articles,  and  taking 
account  only  of  the  quantity  on  the  premises  at  time  of  the  fire 
and  the  interest  of  the  assured  therein.  But  an  ordinary  fire 
policy  is  not  like  a  merchant's  floating  policy  in  the  mode  in 
which  the  damage  is  calculated  (a;).  The  method  indicated  in 
Crowley  v.  Cohen  (y)  only  applies  to  policies  where  the  risk  is  in 
several  vehicles  of  transport.  Nor  will  an  ordinary  household  fire 
policy  include  the  property  of  visitors  or  servants. 

(s)  Halhead  v.  Young,  6  E.  &  Bl.  312,  2  Jur.  N.  S.  970,  25  L.  J.  Q.  B.  290, 
27  L  T  100  4  W  E.  530.  Harrism  v.  Ellis,  7  E.  &  Bl.  465,  3  Jur.  N.  S.  908, 
26  L.  J.'  Q.  B.  236,  29  L.  T.  76,  5  W.  B.  iU. 

(f)  Gorman  v.  Hand-in- Band,  L.  E.  11  C.  L.  224  (1877).  British  Amenoan 
Insurance  v.  Joseph,  9  Lr.  Can.  Eep.  448.  „      .  ,     , 

C«)  Sutler  V.  Standard  Fire,  4  U.  C.  (App.)  391.  British  American  Insur- 
ance Co.   V.  Joseph,  9  Lr.   Can.   Rep.  448.     Crazier  v.  Phcemm  Co.,  2  Han. 

(^  Thompson  v'.  Montreal  (1850),  6  U.  C.   (Q.  B.)  319,  per  Robinson,  C.J. 
J>eddie  v.  Quebec  Co.,  Stuart  (Lr.  Can.)  174  (1824). 
(_y)  3  B.  &  Ad.  478,  1  L.  J.  O.  S.  K.  B.  158. 
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Alteration  of  risk. — If  a  clause  in  a  poKcy  expressly  states  that 
any  alteration  of  risk  will  avoid,  any  alteration  will  avoid  though 
the  loss  was  not  caused  by  the  alteration  {z).  But  apart  from 
such  a  clause  alteration  of  risk  will  not  avoid  (a).  The  altera- 
tion, to  have  any  effect  on  the  liability  of  the  office,  must  be  a  real 
alteration  of  the  risk;  if  what  appears  to  be  an  alteration  is  only- 
such  an  alteration  as,  on  the  true  construction  of  the  contract  of 
insurance,  might  be  taken  to  be  within  the  contemplation  of  the 
parties  at  the  time  they  entered  into  the  contract  of  insurance,  then' 
there  is  no  real  alteration  but  only  an  apparent  alteration  (&). 

The  risk  varies  as  the  mode  of  user,  and  insurers  classify  fire- 
risks  in  buildings  very  much  according  to  the  use  to  which  they  are- 
put. 

User  of  subject. — It  is  sufficient  to  state  the  use.  The  assured 
need  not  communicate  facts  relating  to  the  general  course  of  the 
particular  trade  for  which  the  premises  insured,  or  containing  the 
things  insured,  are  used,  as  all  these  things  are  supposed  to  bo 
within  the  knowledge  of  the  insurer  (c) . 

Insurance  on  vaccmt  buildings. — That  a  house  is  empty  also  in- 
creases the  risk .  But  this  would  be  rather  because  the  house  while 
vacant  would  be  unguarded,  than  because  such  occupancy  comes 
under  the  head  of  user. 

In  America  leaving  a  house  vacant  is  not  deemed  a  sufficient 
ground  for  avoiding  a  policy,  except  where  special  stipulations 
are  made  to  that  effect  (d) ;  and  even  where  the  policy  contains  i 
stipulations  as  to  occupation,  mere  temporary  absence  is  not  deemed 
fatal  to  the  claim  of  the  assured  (e).  Where  a  statement  of  in- 
tention to  use  the  thing  insured  in  a  particular  manner  did  not 
amount  to  a  warranty  that  it  should  only  be  so  used,  the  assurefl 
could  recover  although  there  had  not  been  such  user  (/) . 

(«)  eien  V.  Zeieis  (1853),  8  Ex.  607,  22  L.  J.  Ex.  228. 
(a)  Pirn  V.  Reid  (1843),  6  Man.  &  G-.  1. 

(6)  Law  Guarantee  v.  Munich  Re-Insurance,  (1912)  1  Oh.  138,  154. 
(e)  Per  Shee,  J.,  in  Bates  v.  Hewitt,  L.  R.  2  Q.  B.  595,  at  610,  28  L.  J- 
Q.  B.  282,  15  W.  R.  1172. 

(d)  Cattlin  V.  Springfield  Ins.  Co.,  1  Simmer  (U.  S.)  434,  per  Story,  J. 

(e)  Shachleton  v.  Bun  'Fire  Office,  54  Am.  B«p.  379. 

(/)  Grant  v.  Etna  Insurance  Co.,  15  Moore  P.  G..  616,  8  Jur.  N.  S.  705, 
10  W.  E.  772,  6  L.  T.  N.  S.  735. 
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Steam-engine,  user  o/.— The  presence  of  a  steam-engine  on 
premises  must  be  stated,  but  when  it  is  known  to  be  there,  it  need 
not  bo  confined  to  one  specific  use  unless  so  stipulated;  and  a  mere 
increase  of  danger  in  a  new  method  of  using  a  machine  will  not 
vitiate  the  insurance  unless  there  be  a  condition  to  that  effect  {g). 
In  Baxendale  v.  KarMng  a  steam-engine  was  specified  in  a  policy, 
but  subsequently  it  was  attached  to  a  horizontal  shaft  which  was 
carried  through  a  floor  and  connected  with  other  machines  erected 
after  the  insurance  was  effected.  The  insurers  were  unaware  of 
the  erection  of  these  machines,  but  on  the  premises  being  burnt 
the  assured  recovered  from  the  company  Qi) . 

Alterations. — Where  alterations  or  new  erections  are  made  and 
assented  to  with  or  without  extra  premium,  damage  by  fire 
originating  in  the  new  buildings  will  be  within  the  policy  {i) . 
And  under  an  ordinary  policy  the  insurers  will  be  liable  for  a 
house  altered  during  its  currency  if  such  alterations  do  not  iu- 
crease  the  risk.  But  there  may  be  no  liability  for  a  fire  occurring 
during  the  progress  of  the  work,  as  what  is  called  "  builder's  risk  " 
is  materially  greater  than  that  of  an  ordinary  dwelling-house. 
Where  the  insurer  resists  a  claim  on  the  ground  that  the  risk  has 
changed  the  burden  is  upon  him  to  prove  a  material  change  (/<;). 
The  giving  of  a  mortgage  or  charge  on  the  property  does  not  so 
vary  the  risk  (H). 

Exceptional  user. — In  the  absence  of  fraud  a  policy  is  not 
avoided  by  the  circumstance  that  subsequently  to  the  effecting  of 
the  policy  a  more  hazardous  trade  has  without  notice  to  the  com- 
pany been  carried  on  upon  the  premisies.  Thus,  when  premises 
were  insured  against  fire  by  the  description  of  a  granary  and  a 
"  kiln  for  drying  com  in  use  "  communicating  therewith,  the  policy 
was  to  be  forfeited  unless  the  buildings  were  accurately  described 

{g)  Whitehead  v.  Price,  2  Cr.  M.  &  R.  447,  1  Gale  151.  Uayall  v.  Mitford, 
1  N.  &  P.  732,  6  Ad.  &  E.  670.  Baxendale  v.  Harding,  4  H.  &  N.  445,  28 
L.  J.  Ex.  236,  7  W.  E.  494. 

(A)  Baxendale  v.  Harding,  4  H.  &  N.  445,  28  L.  J.  Ex.  236,  7  W.  R.  494. 

(i)  Mackenzie  v.  Van  Sickles,  17  U.  C.  (Q.  B.)  226. 

(k)  Morion  v.  Anglo-American  Fire  (1911),  19  0.  W.  E.  870,  (1912)  23 
O.  W.  E,.  316. 

(I)  Fritzley  v.  Germania  Insurance  (1909),  14  0.  W.  E.  18,  19  Ont.  L.  E.  49. 

P.  8 
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and  the  trades  carried  on  therein  specified;  and  if  any  alteration 
"were  made  in  the  building  or  the  risk  of  fire  increased,  the  altera- 
tion or  increased  risk  was  to  be  notified  and  allowed  by  indorse- 
ment on  the  policy,  otherwise  the  insurance  to  be  void.  The 
assured  carried  on  no  trade  in  the  kiln  except  drying  co^rn,  but 
on  one  occasion,  without  giving  any  notice  to  the  insurers,  he 
allowed  the  owner  of  some  bark  which  had  been  wetted  to  dry 
it  gratuitously  in  the  kiln,  and  this  occasioned  a  fire  by  which  the 
premises  were  destroyed.  Drying  bark  was  a  distinct  trade  from 
drying  corn,  and  more  hazardous,  and  insurers  charged  a  higher 
premium  for  bark -kilns  than  corn-kilns;  but  it  was  held  that  the 
assured  was  not  precluded  from  recovering  (m) . 

In  the  case  of  Pm  v.  Beid,  Pirn  carried  on  the  business  of  a 
paper-maker,  and  effected  an  insurance  on  the  premises  in  which  the 
business  was  .carried  on.  Subsequently  a  large  quantity  of  cotton 
waste  was  cleaned  and  dyed  there.  At  the  time  of  the  fire  some 
of  this  cotton  waste  was  in  the  mill,  and  it  appeared  that  insurance 
offioes  generally  declined  to  insure  premises  where  it  was  kept  or 
used,  yet  the  company  was  held  liable  (n).  The  ratio  decidendi 
in  these  cases  appears  to  be  that  nothing  short  of  an  express  and 
apt  stipulation  will  be  deemed  sufficient  to  interfere  with  the 
assured's  ordinary  liberty  to  use  his  property  as  he  wishes. 

Character  of  building. — It  was  held  in  a  case  at  the  beginning 
of  the  century  that  a  coffee-house  did  not  come  under  the  head  of 
inns,  which  are  within  the  class  of  doubly  hazardous  buildings, 
and  that  insurance  thereof  at  the  ordinary  rate  would  not  be  void. 
But  the  question  was  raised  by  a  landlord  seeking  to  eject  for 
breach  of  covenant  to  insure,  and  not  by  insurers  (o) . 

Character  of  assured. — The  character  of  the  person  assured  is 
also  material  to  the  risk  (p).  This  is  a  principal  reason  for  the 
conditions  restricting  assignment  usually  inserted  in  fire  policies. 
There  is  this  difference  between  the  assignment  of  land  and  sea 

(ffi)  Shaw  V.  Bobberds,  A.  &  E.  75,  6  L.  J.  N.  S.  K.  B.  106,  1  Nev.  & 
Per.  279. 

(«)  6  M.  &  G.  1,  12  L.  J.  C.  P.  299. 

(o)  Doe  d.  Pitt.  V.  Laming,  4  Camp,  at  76,  per  Lord  EUenboraugh  (1814). 

(jo)  Lynoh  v.  Daleell,  4  Bro.  P.  C.  431,  cited  2  Ad.  &  E.  577. 
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policies,  that  in  the  former  case  the  subject-matter  is  generally 
within  the  control  of  the  assignee,  while  in  the  latter  both  ship 
and  goods  are  on  the  high  seas  and  cannot  be  prej  udicially  affected 
by  the  assignment  to  a  person  who,  thoug'h  he  owns  them,  cannot 
affect  their  condition  till  they  reach  port  and  the  risk  ends.  The 
happening  of  many  previous  fires  on  the  assured's  promises  goes 
to  character  and  must  be  disclosed. 

Title  to  the  property. — The  title  to  the  property  of  the  assured 
is  to  some  extent  material  to  the  risk:  for  an  insurance  without 
interest  or  title  is  an  inducement  to  arson,  offering  prospects  of 
profit.  This,  however,  is  met  by  the  statute  14  Greo.  III.  c.  48, 
precluding  the  insured  from  recovering  beyond  his  interest.  In 
America,  in  the  absence  of  the  statute,  the  Courts  have  met  the 
difficulty  by  invoking  the  principles  and  policy  of  the  Common 
Law  (q). 

Insurers  usually  demand  to  be  informed  whether  the  interest 
in  the  house  or  property  insured  amounts  to  total  or  partial, 
absolute  or  limited,  ownership.  But  in  this  country,  as  regards 
houses,  precautions  are  the  less  necessary,  owing  to  the  power  of 
je-instatement  given  by  sect.  83  of  the  Party-walls  Act,  1774  (r). 

This  section  reduces  the  risk,  as  the  insurance  money  may, 
under  the  provisions  of  this  Act,  be  intercepted,  and  a  7nald  fide 
insurance  may  thus  become  unavailing. 

The  valuation  of  the  things  insured  is  also  material  to  the  risk, 
as,  if  it  is  excessive,  it  affords  the  assured  a  prospect  of  gain  by 
the  perils.  But  it  is  less  material  in  fire  than  in  marine  policies, 
AS  the  policy  is  open  and  not  valued,  and  valuation  is  not  very 
important  until  after  a  loss  (s) . 

What  fire  risk  covers. — What  may  or  may  not  be  included  im 
a  fire  risk  very  much  depends  upon  the  terms  of  the  policy  and 
-conditions.  But  the  Courts  have  laid  do'wn  certain  rules  as  to  the 
construction  of  such  policies  as  have  oome  before  them,  by  the 
light  of  which  subsequent  policie?  have  been  drafted,  and  which 

(?)  War-noclc  v.  Davis,  lOi  U.  S.  (14  Otto)  779. 

(r)  14  G-eo   III.  o.  78,  and  vide  infra,  cap.  on  Reinstatement. 

(s)  lonides  v.  Pender,  L.  E.  9  Q.  B.  531,  43  L.  J.  Q.  B.  227,  30  L.  T.  N.  S. 
-547  22  W.  B.  884.  Britton  v.  Royai,  4  F.  &  P.  905,  per  Willes,  J.,  15  L.  T. 
N.  S.  72. 

8(2) 
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will  control  all  such  instruments  in  the  absence  of  contradictory 
or  varying  stipulations.  Where  it  appears  that  the  loss  is  due  to 
fire,  under  a  fire  policy,  the  burden  is  upon  the  insurers  to  prow 
all  the  facts  necessary  to  exclude  the  loss  from  the  risk  (t). 

What  "  fire  "  includes. — An  insurance  policy  is  a  mercantile' 
contract,  and  the  words  used  therein  must  be  given  their  plain 
meaning  unless  the  surrounding  circumstances  or  the  nature  of  the' 
contract  make  a  special  construction  necessary  (u).  Thus  the 
word  fire,  in  contracts  of  fire  insurance,  is  taken  in  its  ordinary 
signification.  It  is  not  confined  to  any  technical  and  restricted 
meaning,  which  might  be  applied  to  it  on  a  scientific  analysis  of 
its  nature  and  properties,  nor  should  it  receive  that  general  and 
extended  signification  which,  by  a  kind  of  figure  of  speech,  is 
sometimes  applied  to  the  term,  but  it  should  be  construed  in  its 
ordinary,  popular  sense.  Unless  there  be  actual  ignition,  and  the' 
loss  bo  the  effect  of  such  ignition,  the  insurers  are  not  liable; 
e.g.,  where  sugar  was  spoilt  by  great  heat,  through  a  register  being- 
closed,  but  there  was  no  actual  ignition,  the  company  was  held 
not  liable  (x).  There  must  be  actual  ignition,  and  the  loss  must 
be  the  effect  of  such  ignition.  Not  that  the  identical  property 
to  which  the  damage  occurred  should  be  ignited  or  consumed,  but 
there  must  be  a  fire  or  burning,  which  is  the  proximate  cause  of 
the  loss.  It  is  immaterial  how  intense  the  heat  may  be;  unless 
it  be  the  effect  of  ignition,  it  is  not  within  the  terms  of  the  policy. 
The  heat  of  the  sun  often  contracts  timber,  from  which  losses  occur, 
but  they  would  not  be  considered  losses  by  fire  unless  there  be- 
ignition,  and  the  destruction  arose  from  actual  fire  (y). 

The  insurers  agree  to  make  good  unto  the  assured  all  such  loss 
or  damage  to  the  property  as  shall  happen  by  fire.  Thus  far 
there  is  no  limit  to  their  undertaking. 

Origin  of  fire  does  not  matter. — If  the  loss  happen  by  fire,. 
unless  there  was  fraud  on  the  part  of  the  assured,  it  matters  not, 

(*)  Tooted,  Broadhurst,  Lea  ^  Co.,  Ltd.  v.  London  and  Lancashire  (1908), 
The  Times,  May  2l8t. 

(«)  Bishop  of  Frederioton  v.  Union  Assurance  (1911),  10  E.  L.  R.  243. 

(k)  Amtin  v.  Brew,  6  Taunt.  436,  4  Camp.  360,  Holt  N.  P.  126,  March  130„ 
considered  in  Scripture  v.  Lowell,  64  Maaa.  (10  Oush.)  356. 

(y)  Babcoch  v.  Montgomery  Co.,  6  Barb.  (N.  Y.)  637. 
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«.parc  from  special  conditions  in  the  policy  (2),  how  the  flame  was 
iindled,  whether  it  be  the  result  of  accident  or  design,  whether 
the  torch  be  applied  by  the  honest  magistrate  or  the  wicked  in- 
•cendiary,  whether  the  purpose  was  to  save  the  city  as  in  New 
York  or  the  country  as  at  Mosoow,  whether  the  fire  be  applied  to 
gunpowder  in  the  basement  or  by  a  burning  shingle  on  the  roof 
(Hillier  v.  Alleghany,  3  Penn.  472,  per  Grrier,  J.);  and  in  Ang-eU 
•on  Insurance  it  is  said:  "  Fire  produced  by  the  friction  of  a  wheel 
in  its  axle,  which  consumes  the  wheel,  is  a  loss  of  the  wheel  by 
fire.  The  burning  of  a  barrel  or  other  vessel  containing  quicklime 
which  is  accidentally  submitted  to  the  action  of  water  is  a  loss 
loj  firo  as  to  the  vessel,  but  the  spoiling  of  ]the  lime  is  not  such 
-a  loss.  So  the  spoiling  or  consuming  of  any  two  chemical  fluids 
by  process  of  combustion  is  not  a  loss  by  fire  as  to  either  of  the 
■substances,  but  as  to  any  third  body  it  is  such  loss.  Similarly, 
heat  or  fire  produced  by  vegetable  fermentation,  as  when  a  hayrick 
takes  fire  by  its  own  heat,  is  not  a  loss  by  fire  as  to  the  vegetable 
•collection,  but  as  to  surrounding  bodies  it  is  "  (Angell,  155). 

Explosion. — Insurance  against  fire  does  not  include  damage  by 
mere  heat  and  smoke  from  the  ordinary  fireplaces  if  there  has  not 
been  actual  ignition  (a) ;  nor  will  it  include  damage  by  explosion, 
unless  specially  stipulated,  or  there  has  been  actually  a  fire  within 
the  buHding.  On  tliis  ground  the  Courts  refused  to  grant 
damages  for  injury  to  property  by  the  explosion  of  the  Erith 
Powder  Mills  in  1864  (6),  holding  that  damage  by  atmospheric 
■concussion  by  explosion  caused  by  fire  was  too  remote.  Bram- 
well,  B.,  explained  fire  as  meaning  either  ignition  of  the  article 
itseK  or  a  part  of  the  premises  where  it  is. 

(z)  Such  as  were  presemt  in  the  case  of  Holder  v.  Phceidx  Assvranre  (1912), 
N.  Z.  L.  B..  257,  where  a  motor  car  was  assured  ag-aiost  loss  by  fire  "  caused  by 
a  fire  originating  in  the  automobile  itself."  Compare  Tootal,  Broadhurst,  Lee  ^ 
Co.  V.  London  amd  Lancashire  Fire  (1908),  The  Times,  May  2l3t,  p.  3.  Scottish' 
Union,  §c.  v.  Alfred  Pawsey  #  Co.  (1908),  The  Times,  Oct.  17th,  where  there 
was  a  condition  excluding  the  risk  of  Are  occasioned  by  or  through  any 
-earthquake. 

(a)  Austin  v.  Drew,  6  Taunt,  p.  P.  436  (1816),  4  Camp.  360,  Holt  N.  P. 
126,  2  Marsh  O.  P.  130;  and  see  Scripture  v.  Lowell,  64  Mass.  (10  Oush.)  356. 
(&)  Everett  v.  London-  Assuranoe,  19  C.  B.  N.  S.  126,  11  Jur.  N.  S.  546, 
■34  L.  J.  C.  P.  299,  13  W.  R.  862,  6  N.  E).  234.  Tmmton  v.  The  Royal 
2  H.  &  M.  135,  33  L.  J.  Ch.  406,  10  L.  T.  N.  S.  156,  12  W.  E.  549,  it  -was  held 
"that  a  company  could  as  a  matter  of  business  pay  for  loss  by  explosion  and 
•covered  by  policy  if  if  seemed  in  interest  of  company. 
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Under  this  rule,  damage  by  explosion  within  the  house  is  not" 
within  tho  risk,  even  when  it  occurs  in  the  course  of  a  fire  ia 
the  house,  nor  is  the  damage  by  such  explosion  part  of  the  damage^ 
caused  by  the  fire  (c).  But  it  is  usual  to  insure  specifically 
against  explosion  of  gas  in  domestic  use,  and  by  the  word  "  gas  "' 
coal-gas  for  lighting  purposes  is  meant,  though,  scientifically 
speaking,  innumerable  other  substances  ar©  of  a  gaseous  nature  (d). 

In  America,  where  an  insured  building  was  blown  down  and 
the  wind  was  alleged  to  have  blown  fire  into  contact  with  escaping 
gases,  the  insui'er  was  held  not  liable,  as  the  policy  contained  a 
condition  against  explosion  unless  fire  ensued  (e). 

Gunpowder. — In  America  gunpowder  is  held  a  fire  risk  (f)^ 
but  in  this  country  risk  of  explosion  by  gunpowder  is  expressly. 
excluded  in  ordinary  policies  on  house  or  furniture,  and  most 
if  not  all  policies  of  insurance  contain  a  condition  that  the  policy 
is  to  be  void  if  at  any  time  there  is  more  than  a  certain  amount 
therein  stated  of  gunpowder  kept  on  the  premises,  unless  special 
provision  be  made  therein  for  the  storing  of  a  larger  quantity. 

Conditions  excluding  special  risks. — Such  a  condition  is  not 
unreasonable,  and  breach  thereof  avoids  the  policy,  and  the  con- 
dition is  not  discharged  by  specification  in  the  policy  of  the  stock- 
in-trade  as  including  hazardous  goods  (g). 

Though  gunpowder  was  described  in  one  condition  indorsed  on 
the  policy  as  of  the  class  hazardous,  this  condition  could  not  be 
held  to  control  the  express  limitation  in  another  condition  of  the 
amount  of  gunpowder  which  the  insurer  would  allow  under  the 
policy;  and  where  a  form  of  policy  intended  for  houses  and  goods 
was  granted  to  a  vessel  plying  on  the  Canadian  lakes  and  rivers^ 
without  striking  out  the  conditions  inapplicable  to  the  vesself 
but  adding  that  the  provisoes,  &c.,  should  take  effect  so  far  as> 

(e)  Stanley  v.  Western  Inauranoe  Co.,  L.  R.  3  Ex.  71,  37  L.  J.  Ex.  73, 
17  L.  T.  N.  S.  513,  16  W.  R.  369.  Mooley  Hill  Rubb&r  and  Chemical  Co.  v. 
Royal,  (1920)  1  K.  B.  257,  89  L.  J.  K.  B.  179. 

(d)  Stanley  v.  Western  Insurance  Co.,  ubi  sup.  Mitchell  v.  City  of  London 
Co.,  12  Out.  App.  341. 

(e)  Transatlantic  Fire  v.  Dorsey,  40  Am.  Rep.  403. 
(/)  Waters  v.  Merchants,  11  Peters  (U.  S.)  218. 

Ig)  M'Evmn  v.  Gwthridge,  13  Moore  P.  O.'304,  8  W.  R.  265. 
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applicable,  the  Privy  Council  held  that  the  gunpowder  condition 
applied  and  had  been  broken  {h). 

lu  Canada  conditions  are  frequently  included  to  exclude  the 
risk  where  the  fire  occurs  while  gasoline  is  stored  or  kept  in  thei 
building  insured.  It  has  been  held,  however,  that  the  posses- 
sion o;C  a  small  quantity  of  gasoline  for  cooking  in  an  emergency 
would  not  take  the  loss  outside  the  risk  {i) . 

Loss — Proximate  ocmse. — It  must  be  shown,  if  required,  that 
the  loss  was  proximately  and  immediately  (not  remotely)  caused- 
by  one  of  the  perils  insured  against  (fc) .  Usually  this  is  a  question 
of  inference  from  the  facts  proved  at  the  trial,  or  interpnetatioai 
of  terms  used  in  the  policy  (I). 

Where  the  insurance  is  against  fire,  damage  by  excessive  heat 
applied  to  manufacturing  purposes,  but  without  ignition,  is  not 
within  the  policy  (m).  Nor  is  damage  by  hot  water  a  fire  loss 
within  a  marine  policy  (n). 

Lightning. — Even  the  danger  of  lightning  is  excluded  from  the 
fire  risk,  unlesss  it  actually  ignites  the  insured  property  or  part 
thereof.  Electricity  is  not  fire  in  the  popular  sense,  nor  is  damage 
caused  by  it  necessarily  damage  by  ignition.  Policies  usually 
give  the  assured  notice  that  the  insurers  will  not  take  the  risk  of 
damage  by  lightning  unless  it  fires  the  subject-matter  (o);  and 
this  not  to  contract  themselves  out  of  a  Common  Law  liability  (p), 

Qi)  Bea.oon  v.  Gibb,  1  Moore,  P.  O.  N.  S.  73,  7  Jur.  N.  S.  185,  7  jL.  T.  N.  S. 
574,  11  W.  E..  194. 

(i)  Thompson  v.  Equity  Fire,  (1910)  A.  O.  592,  80  L.  J.  P.  C.  13,  103  L.  T. 
153,  26  T.  L.  R.  616.      Patterson  v.  Central  Canadicm  (1910),  15  W.  L.  R.  123. 

(A)  Marsden  v.  City  and  Cownty  Assurance,  L.  Bl.  1  O.  P.  272,  35  L.  J.  C.  P. 
60,  14  W.  E.  106.  Everett  v.  London  Assurance,  19  0.  B.  N.  S.  126,  34  L.  J. 
O.  P.  299,  13  W.  B.  862,  11  Jur.  N.  S.  646,  6  N.  E.  234. 

(J)  'New  York  Express  Co.  v.  Traders'  Insurance  Co.,  132  Mass.  337.  Insur- 
ance Co.  V.  Transportation  Co.,  12  Wallace  (U.  S.)  194. 

(ni)  Aitstin  v.  Drew,  4  Camp.  360,  considered  in  Scripture  v.  Lowell,  64 
Mass.  (10  Ciish.)  356. 

(«)  Siordet  v.  Eall,  4  Bing.  607.  See  White  v.  Sepublic  Co.,  57  Maine  91. 
Zevns  V.  Springfield  Co.,  76  Mass.  (10  Gray)  139.  Cifi/  Insurance  Co.  v. 
Corlies,  11  Wend.  (N.  Y.)  367.  Case  v.  Hartford  Co.,  13  lUinois  676. 
Witherell  v.  MaAne  Insurance  Co.,  49  Maine  200. 

(o)  Everett  v.  London  Assurance,  19  C.  B.  N.  S.  126,  34  L.  J.  C.  P.  299, 
13  W.  B.  362,  11  Jur.  N.  S.  546. 

(p)  BaboocTe  v.  Montgomery,  ^e.  Co.,  6  Barb.  (N.  Y.)  637  (1849),  fully 
discusses  the  question  aa  to  lightning,  and  decides  that  destruction  by  lightning 
is  not  within  a  fire  risk,  unless  there  be  ignition. 
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but  simply  to  protect  themselves  against  unfounded  claims.  In 
this,  as  in  many  cases,  the  policies  merely  bring  to  the  notice  of 
the  assured  the  ordinary  rules  of  insurance  law.  The  practice, 
however,  of  insurance  companies  seems  to  be  changing,  and  many 
companies  now  announce  that  they  will  take  lightning  risks,  which, 
however,  are  found  in  practice  to  be  infinitesimal. 

Negligence. — A  fire  risk  covers  on  land  the  negligence  of  the 
assured,  his  servants,  and  strangers  (q) .  An  insurance  on  goods 
,  carried  by  land  will  usually  cover  negligence  of  the  carrier,  his 
servants,  and  agents;  and  risk  of  miscarriage  generally  (r).  And 
a  provision  in  railway  companies'  bills  of  lading  that  they  shall 
not  be  liable  for  loss  by  fire  will  not  relieve  them  from  liability  for 
loss  by  fire  arising  from  their  own  negligence,  or  that  of  their 
servants,  and  against  such  latter  loss  they  may  insure  them- 
selves (s).  ,No  wilful  act  of  the  insured  is  covered  (<).  But 
arson  by  a  wife  will  not  disentitle  the  husband  from  recovering 
if  no  crime  be  shown  to  have  been  oomtnitted  by  him  (u). 

Gross  neglect  has  in  America  been  held  quasi  ex  maleficio,  and 
inconsistent  with  good  faith  (x). 

Incendiarism. — Since  fire  policies  usually  {y),  but  not 
always  {z),  cover  risk  of  incendiarism,  the  existence  of  any  cir- 
cumstances making  an  applicant  liable  to  have  his  property  burnt 
may  bo  material  to  be  known  by  the  insurer. 

If  a  man  has  from  his  unpopularity,  or  from  any  other  cause, 
good  reason  to  fear  that  fire  will  be  set  to  his  premises,  and  he 
insures  without  mentioning  the  fact,  his  policy  will  be  void, for 

(17)  Busk  V.  Royal  Exchange,  2  B.  &  Aid.  73.  Gibson  v.  Small,  i  H.  L.  C, 
353.  Shaiv  v.  Robberds,  1  L.  N.  &  P.  279,  287,  6  Ad.  &  E.  75,  6  L.  J.  N.  8. 
K.  B.  106.  Dobson  v.  Sotheby,  1  Mood.  &  Mai.  90.  Austin  v.  Brew,  6  Taunt. 
436, 1  Holt  N.  P.  126,  4  Camp.  360,  2  Marsh  C.  P.  130. 

(r)  Boehm  v.  Combe,  2  M.  &  S.  172.  Columbia  Co.  v.  Lawrence,  10  Peters 
(U.  S.)  507.  Phainix  Insurance  Co.  v.  Erie  and  Waters,  #c.  Co.,  10  DaviB 
(Sup.  Ot.  U.  S.)  312. 

(s)   California  Insurance  Co.  v.  Union  Compress  Co.,  133  U.  S.  Eep.  387. 

(t)  Thurtell  v.  Beaumont,  1  Bing.  339,  8  Moore  C.  P.  612,  2  L.  J.  0.  P.  4. 

(«)  Midland  Insurance  Co.  v.  Smith,  6  Q,.  B.  D.  561,  50  L.  J.  Q.  B.  329, 
45  L.  T.  N.  S.  411,  29  W.  R.  850. 

(»)  Fletcher  v.  Commonwealth,  35  Mass.  (8  Pickering)  421.  Cf.  Dalloz 
Jurisp.  g^n.,  1868,  p.  29. 

(y)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B.  329, 
45  L.  T.  N.  S.  411,  29  W.  R.  850. 

(3)  Gorman  v.  Hand-in-Hand,  I.  R.  11  C.  L.  224. 
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breach  of  good  faith;  for  it  is  clear  that  an  attempt  or  threat  to 
set  firo  to  property  on  which  insurance  is  sought  is  a  fact  of  great 
importance  for  the  insurer's  consideration,  and  presumptively 
always  material  to  the  risk  (a) . 

So  also  a  fortiori  attempts  made  to  burn  the  proiperty  must  be 
•  disclosed  (&)  if  recent  enough  to  be  in  any  way  material. 

So  also  if  a  neighbour  of  the  assured  is  threatened  with  an 
incendiary  fire,  and  the  adjacency  of  the  tenements  makes  risk 
to  him  risk  to  the  applicant  (c) .  This  would  appear  to  follow 
from  the  general  rule  that  material  facts  must  be  disclosed  un- 
asked {d) . 

But  if  the  threat  be  merely  one  made  in  time  of  popular  excite- 
ment, which  has  subsided  some  time  before  application  for  insur- 
■ance,  there  will  be  no  need  to  mention  it  (e). 

Question  as  to  threats. — Where  the  insurer  asks  in  the  appli- 
cation form  whether  the  applicant  has  any  reason  to  fear  an  in- 
cendiary fire,  the  question  must  be  truly  answered  or  the  policy 
will  be  void..  If  threats  have  been  made,  he  must  di.srlose  them 
under  such  a  question,  which  goes  to  facts  rather  than  his  im- 
jjressioDS. 

Reasonable  fear. — What  a  man  has  reason  to  fear  must  be 
•determined  by  considering  what  a  reasonably  prudent  man,  not 
an  extremely  timid  or  suspicious  man,  would  consider  gave  him 
some  reason  for  believing  in  the  existence  of  danger.  He  may 
not  be  bound  to  mention  every  idle  rum'our  (/),  but  the  smallest 
measure  of  duty  imposed  upon  him  is  to  disclose  what  would 
.seem  to.  a  reasonably  prudent  man  to  imply  some  risk.  The  duty 
to  answer  such  question  by  stating  threats  made  is  not  altered 
by  their  having  induced  the  applicant  to  take  additional  care  {g) . 

(a)  Watt  V.  Union  Ins.  Co.,  5  N.  S.  W.  Law  48.  North  American  Fire  v. 
T/iroop,  22  Mich.  167,  7  Am.  Rep.  638.  Walden  v.  Lomsiana,  #e.  Co.,  12 
Louis.  O.  S.  134. 

(6)  Beebee  v.  Hartford  County  Insurance  Co.,  25  Conn.  51. 

(c)  Cf.  Bufe  V.  Turner,  6  Taunt.  338. 

(d)  Lindenau  v.  Desborough,  8  B.  &  C.  586.     Carter  v.  Soehm,  3  Burr.  1905. 

(e)  Kelly  v.  Hochelaga  Co.,  24  Lr.  Can.  Jur.  298.  Goodwin  v.  Lancashire 
Fire  Co.,  18  Lr.  Can.  Jur.  1.     See  Pim  v.  Held,  6  M.  &  G.  10,  12  L.  J.  O.  P. 

■299.     Curry  v.  Comm^jn'wetilth,  27  Mass.  (10  Pickering)  535. 

(/)  New  Torh  Bowery  Co.  v.  New  York  Fire,  17  Wand.  (N.  Y.)  359,  381. 

{g)  Per  Moss,  C.J.,  in  Greet  v.  Citizens'  Insurance  Co.,  5  U.  C.  (App.) 
596,  601. 
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And  to  the  question,  "  Is  any  incendiary  danger  apprehendei 
or  threatened?"  a  negative  answer  would  in  the  same  circum- 
8tance>3  be  untrue  (h) . 

Evidence  of  feur. — And  where  a  man  to  such  a  question  answers- 
"No,"  while  he  is  at  the  very  moment  showing  his  direct  dread, 
of  an  incendiary  fire  by  watching  against  it  and  seeking  insurance,. 
such  acts  are  stron.g  evidence  that  he  had  reason  to  fear  such  a 
fire  (i) . 

Onus  of  proof. — Even  where  incendiary  fires  are,  excepted' 
from  a  risk,  the  onus  of  proof  that  the  fire  was  deliberately  caused 
lies  on  the  insurers;  and  if  the  evidence  leaves  it  doubtful  whether 
the  fire  was  caused  by  accident  or  design,  the  judge  is  right  in; 
refusing  to  direct  a  verdict  for  the  insurers  (k). 

Arson  of  adjoining  pr^emises. — Where  a  policy  contains  the  con- 
dition that  it  shall  not  cover  loss  occasioned  by  incendiarism,  and 
adjoining  premises  are  set  on  fire  by  an  incendiary  whereby  the 
insured  goods  are  destroyed,  the  insurers  will  not  be  liable  (S).. 

Arson  by  assignor. — If  a  man  takes  an  assignment  of  a  policy,, 
he  does  so  subject  to  all  the  rights,  &c.,  operative  against  the 
assignor  (m) ;  and  if  the  assignor  burns  the  place  down  he  cannot 
recovei  as  trustee  for  the  assignee.  This  has  been  decided  ia 
Canada  as  to  a  mortgage  by  assignment,  and  the  consent  of  the- 
insurers  to  the  assignment  will  not  in  such  a  case  help  the' 
assignee  (n) . 

Of  course  a  mortgagee's  policy,  effected  by  him  at  his  own' 
cost  on  his  mortgage  interest  only,  would  not  be  affected  by  arsoa 
of  the  mortgagor. 

(A)  Herbert  v.  Mereaniile  Fire  Co.,  43  U.  C.  (Q;  B.)  384.  Greet  v. 
Citizens'  Insurance  Co.,  5  U.  C.  (App.)  596. 

(«■)  Campbell  v.  Victoria  Muttutl  Fire  Im.  Co.,  45  U.  C.  (Q.  B.)  412. 

(K)  Gorman  v.  Hand-in- Kand,  I.  E.  11  G.  L.  224.  Watt  v.  Union  Ins.  Co.,, 
5  N.  S.  W.  Law  106. 

(I)  Walker  v.  London  and  Provincial,  22  L.  R.  (Ir.)  572. 

(»»)  Rhodes  v.  Union  Ins.  Co.,  2  N.  Z.  (Sup.  Ct.)  106. 

(«)  Chisholm  v.  Provincial  Insurance  Co.,  20  U.  C.  (C.  P.)  11.  For  a 
mode  of  aToiding  this  danger  to  mortgagees,  see  Howes  v.  Dominion  Fire  Co., 
8  Ontario  (App.)  644.  Hartford  Fire,  ^c.  v.  Williams  (1894),  27  Blatchford. 
TJ.  S.  494. 
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Arson  by  wife  or  relative  .—Where  a  fire  is  caused  on  insured 
premises  by  the  wilful  act  lof  a  third  person,  to  which  the  assured  is 
in  no  way  privy,  however  near  the  relationship  of  the  offender  to 
the  insured,  the  insurer  is  liable  (o) .  Even  if  the  premises  insured 
are  set  on  iire  by  the  wife  of  the  assured,  the  insurer  has  no 
defence.  The  doctrine  of  agency  as  between  husband  and  wife- 
does  not  extend  to  crimes  (p) . 

Arson  must  be  proved  as  upon  an  indictment. — If  the  assured 
hiimiself  fired  the  premises,  or  the  fire  be  by  his  procurement,  of 
course  he  cannot  recover;  but  if  the  defence  of  arson  be  raised,, 
such  evidence  must  be  adduced  in  support  thereof  as  would  be  re- 
quired to  convict  the  assured  upon  an  indictment  for  arson,  and 
the  jury  must  be  as  fully  satisfied  that  the  crime  charged  is  made- 
out  as  would  warrant  their  finding  him  guilty  on  such  an  indict- 
ment. This  is  the  rule  in  Great  Britain,  followed  in  Canada  {q). 
The  American  Courts  incline  to  hold  that  evidence  not  strong 
enough  to  support  a  conviction  for  arson  would  be  strong  enough 
to  defeat  the  claim  of  the  assured  (r) . 

Fire  risk,  what  included  in. — It  was  said  by  Lord  EUenborough. 
in  an  insurance  case,  "  If  the  ship  is  destroyed  by  fire,  it  is  of  no 
oonsequenoe  whether  this  is  occasioned  by  a  common  accident  or 
lightning,  or  by  an  act  done  in  duty  to  the  State  "  (s);  and  it  has 
been  held  that  if  a  ship  is  burnt  without  any  fault  in  the  master,. 
from  an  apprehension  that  she  has  the  plague  on  board,  and  to 
prevent  the  infection  from  spreading,  the  assured  is  entitled  to 
recover  {t),  and  this  doctrine  applies  equally  to  fire  risks  upon, 
land. 

{o).  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B.  329,. 
45  L.  T.  N.  S.  411,  29  W.  E.  850.  Schmidt  v.  New  York  Union  Mutual,  67 
Mass.  (1  Gray)  529. 

(;>)  Midland  Insurance  Co.  v.  Smith,  supra.  Gove  v.  Farmers'  Mutual 
fire  Insurance,  48  N.  H.  41. 

(?)  Thurtell  V.  Beaumont,  8  Moore  C.  P.  612,  1  Bing.  339,  2  L.  J.  O.  P.  4. 
Britton  v.  Soyal,  15  L.  T.  N.  S.  73,  4  F.  &  F.  905.  Hercules  v.  Hunter, 
15  C.  S.  C.  (Ist  series)  800.  Lambhin  v.  Ontario  Mutual  Fire,  12  U.  C.  (Q.  B.) 
578  (1855). 

(>•)  Scott  V.  Home,  1  Dillon  (C.  Ct.  U.  S.)  105,  and  see  May  889  (2nd  ed.), 
and  Sansum  Ins.  Dig.  pp.  148-150. 

(«)  Gordon  v.  Semmihffton,  1  Camp.  123.  Pothier,  par  Dupin,  vol.  4,. 
p.  457,  s.  53. 

(t)  Emerigon,  torn.  I.  p.  434. 
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Fire  must  be  proximate  cause  of  loss. — Where  a  fire  has  actually 
occurred,  it  mast  be  the  proximate  cause  of  the  loss  or  damage  to 
bring  it  within  the  policy,  but  damage  resulting  from  an 
■apparently  necessary  and  bond  fide  effort  to  put  out  a  fire,  whether 
by  spoiling  goods  with  water  or  throwing  furniture  out  of  window, 
or  blowing  up  a  neighbouring  house  to  arrest  the  course  of  the  fire, 
or  any  loss  directly  resulting  from  the  fire,  will  be  treated  as 
within  the  ri8k(M). 

Damage  by  fire  brigade. — Within  the  metropolitan  district  any 
damage  done  by  the  fire  brigade,  in  due  execution  of  its  duties, 
is  to  be  treated  as  damage  by  fire  within  the  meaning  of  any 
policy  against  fire  (x) . 

So  that  where  an  ofiicer  of  the  brigade  finds  it  necessary  to 
occupy  or  destroy  a  neighbouring  house  so  as  to  stop  the  spread 
of  a  fire,  and  furniture  is  damaged  by  the  brigade  removing  it  for 
such  purposes,  the  insurer  is  liable. 

Damage  by  water,  etc. — Where  one  part  of  a  house  occupied 
by  one  tenant  catches  fire,  damage  done  to  the  property  of  another 
tenant  by  water  in  the  effort  to  put  out  the  fire  is  within  a  fire 
policy  on  the  goods  of  the  second  (y) . 

Where  after  a  fire  and  after  water  has  been  poured  into  a 
building  to  check  the  fire  the  insurer  enters  into  possession  and 
remains  in  possession  for  salvage  purposes,  and  as  a  result  the 
damage  from  the  water  increases  owing  to  its  being  of  a  progressive 
nature,  the  insurer  is  liable  for  the  damage  done  not  at  the  time 
of  the  fire  but  up  to  the  time  at  which  the  insurer  relinquishes 
possession  (z) . 

Where  municipal  authorities  blow  up  houses  to  stay  the  pro- 
gress of  a  fire,  the  insurers  will,  it  seems,  be  liable  for  the  damage 
caused,  quite  irrespective  of  provisions  in  local  Acts. 

(««)  Stanley  v.  Western,  37  L.  J.  Q.  B.  at  75,  per  KeUy,  O.B.,  L.  B.  3  Ex. 
71,  17  L.  T.  N.  S.  513,  16  W.  R.  369.  Babcock  v.  Montgomery,  6  Barb. 
(N.  y.)  637. 

(«)  28  &  29- Vict.  0.  90,  a.  12. 

{y)  Geiseclc  v.  Crescent  Mutual,  19  Ijoxiia.  Ann.  297  (1867). 

(z)  Ahmedbhoy  Habbibhoy  v.  Bombay  Fire  and  Marine  (1912),  L.  E'  ^^ 
Ind.  App.  10,  107  L.  T.  668,  29  T.  L.  R.  96. 
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1.  If  the  authorities  act  illegally,  it  is  not  a  case  of  "usurped 
power"  (a),  but  a  mere  excessive  exercise  of  jurisdiction. 

2.  If  they  act  legally,  the  question  of  usurped  power  cannot 
arise,  and  even  if  by  their  act  they  render  the  corporation  or 
authorities  liable  in  damages,  this  will  be  no  defence  to  the  in- 
surers to  a  claim  on  the  policy. 

3.  Where  the  loss  is  due  to  fire,  it  does  not  seem  to  matter 
whether  it  be  the  result  of  accident  or  design — the  act  of  a 
magistrate  or  an  incendiary  (&). 

There  is  no  public  statute  on  the  subject  of  the  destruction  of 
buildings  by  municipal  authorities  applicable  to  other  places  than 
the  metropolis,  and  reference  must  therefore  be  made  to  local  Im- 
provement Acts  in  such  cases. 

Damage  by  removal. — It  seems  that  bare  apprehension  that  a 
fire  (c)  will  spread  to  his  house  will  not  justify  (d)  the  assured 
in  moving  his  goods  and  claiming  the  damage  caused  by  so  doing 
from  the  insurer.  But  if  the  danger  is  immediate,  he  would 
be  justified  (e),  and  any  damage  occurring  in  the  process  would 
fall  on  the  insurers;  and  in  this  case  Kelly,  C.B.,  said:  "Any 
loss  resulting  from  an  apparently  necessary  and  bond  fide  effort 
to  put  out  a  fire,  whether  it  be  by  spoiling  the  goods  by  water,  or 
throwing  the  articles  of  furniture  out  of  the  window,  or  even 
the  destroying  of  a  neighbouring  house  by  an  explosion  for  the 
purposes  of  checking  the  progress  of  the  flames — in  a  word,  every 
loss  that  clearly  and  proximately  results,  whether  directly  or  in- 
directly, from  the  fire,  is  within  the  policy  " 

And  where  a  fire  occurred  in  an  adjoining  building  and  the 
plaintiff's  warehouse  being  in  danger  of  destruction,  he  removed 
his  stock  which  was  thereby  damaged  and  some  of  it  lost,  he  was 

(a)  Defined    in    Drinlcwater    v.    London    Assurance,    2    Wilson    363,    per 
Bathurst,  J.  (1767). 
{b)  1836,  City  Fire  Insurance  Co.  v.  Gorlies,  21  Wend.  (N.  Y.)  367. 

(c)  28  &  29  Vict.  c.  90,  s.  12. 

(d)  Holtzmann  v.  Franklin  Fire,  4l  Cranch  (C.  Ct.  U.  S.)  295.  HilUer  v. 
Alleghany  Ins.  Co.,  3  Penn.  470.  MeGibbon  v.  Queen  Ins.  Co.,  10  Lr.  Can. 
Jur.  227. 

(e)  Stanley  v.  Western,  L.  R.  3  Ex.  74,  37  L.  J.  Ex.  73,  17  L.  T.  N.  S.  513, 
16  W.  E.  369,  per  Kelly,  C.B. 
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adjudged  to  be  entitled  to  recover,  under  his  policy  of  insurance 
against  fire,  the  resulting  damage  (/). 

Assitred  vrmst  try  to  save  property. — When  his  house  takes  fire, 
the  assured  must  use  reasonable  efforts  to  save  his  goods  (g) .  He 
is  not  entitled  to  look  on  and  let  them  burn  because  he  is  insured. 
His  loss  would  in  such  a  case  be  to  a  great  extent  the  direct  conse- 
•quenoe  of  his  own  act. 

Sometimes  a  fire  policy  contains  a  provision  that  the  insured 
shall  use  all  diligence  to  preserve  the  property  in  case  of  fire; 
but,  irrespective  of  its  presence  or  absence,  it  seems  to  be  certain 
that  the  assured  is  entitled  to  be  reimbursed  rateably,  if  not 
wholly,  for  the  cost  of  an  effort  to  save' the  property  (^)  from 
the  risk  insured  against,  and  the  act  of  removal  in  such  a  case  is 
not  an  alteration  of  the  risk,  but  an  attempt  to  avoid  it(«). 

If  the  danger  is  such  that  a  prudent  uninsured  man  would 
not  let  his  goods  remain  in  the  building  threatened,  and  if  the 
assured  uses  the  same  care  as  would  be  exercised  by  a  prudent 
uninsured  man  in  the  removal  of  the  goods,  he  will  be  entitled  to 
recover  from  the  insurer  all  damage  done  in  removing  them  (fe). 

Injuries  to  goods  by  wet  or  in  any  manner  from  the  exposure 
during  the  confusion,  &c.  of  a  fire,  and  during  removal,  before 
they  can  be  got  to  a  place  of  safety,  and  goods  lost  or  stolen  ' 
during  the  confusion  of  a  fire,  are  within  the  policy  (?). 

Theft  during  fire . — In  Canada  the  loss  of  goods  by  theft  during 
a  fire  is  held  within  the  risk,  and  the  grounds  for  holding  the 
insurers  liable  are  well  stated  as  follows: — If  insurers  are  to  be 
considered  clear,  the  instant  the  effects  insured  are  beyond  thsTeach 
•of  the  flames,  whether  afterwards  unavoidably  lost  to  the  assured 
or  not,  then  the  latter  might  be  disposed  to  say:  "  Whilst  my  effecits 

(/)  McLaren  v.  Commercial  Union,  12  Ont.  App.  279. 

(gr)  Levy  V.  Baillie,  7  Bmg.  349,  seems  the  only  English  case  on  loss  by 
removal,  but  there  fraud  was  alleged.  i 

(A)  Thompson  v.  Montreal,  6  U.  0.  (Q.  B.)  319.  Talamon  v.  Home  and 
Citizens,  16  Louis.  Ann.  426,  and  per  Kelly,  C.B.,  in  Stanley  y.  Western,  L.  R- 
3  Ex.  74,  supra. 

(i)   White  V.  Republic  Co.,  57  Maine  91.     Case  v.  Hartf.ord,  13  Illinois  676. 

(i)  Holtzman  v.  Franklin  Fire,  4  Cranoh  (C.  Ot.  U.  S.)  295. 

(Z)  1850,  Thompson  v.  Montreal,  6  U.  C.  (Q.  B.)  319,  per  Robinson,  C.J. 
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lemain  in  my  house  they  are  at  the  risk  of  the  insurers,  whereas  if 
I  put  them  into  the  street  they  will  be  at  my  risk.  I  therefore 
will  prevent  their  removal  until  at  any  rate  I  can  have  due  pre- 
cautions taken  for  their  preservation  out  of  doors."  Moreover, 
when  a  house  is  found  to  be  on  fire,  strangers  are  let  in  to  assist 
in  extinguishing  the  flames  and  in  saving  the  goods.  It  is  for  the 
interest  of  the  insurers  that  this  should  be  done,  and  losses  resulting 
from  a  proceeding  adopted  mainly  for  their  benefit  ought  not  to 
-fall  on  the  assured  (m). 

The  liability  for  goods  stolen  during  a  fire  does  not  seem  to  have 
been  questioned  by  insurers  in  this  country.  In  Levy'  v. 
Baillie  (n),  where  a  claim  of  1,000L  for  goods  stolen  was  made, 
it  was  resisted  only  on  the  ground  of  fraud.  The  rule  of  marine 
insurance  seems  to  be  f  oEowed . 

Marine  rule  in  case  of  theft. — Marine  policies  expressly  except 
against  the  risk  of  loss  by  thieves;  but  when  a  ship  is  run  ashore 
owing  to  a  fire,  and  goods  landed  therefrom  are  subsequently 
plundered  or  destroyed  by  landsmen,  and  never  come  again  to  the 
hands  of  the  owners,  it  is  a  loss  by  the  perils  of  the  sea  (o).  In 
the  same  way  it  would  seem  that  losses  of  this  character  consequent 
on  a  fire  follow  from  the  happening  of  the  peril  insured  against. 

Insurers  can,  of  course,  and  sometimes  do,  exclude  all  liability 
for  loss  by  theft  during  a  fire  (p) . 

The  position  is  different  where  the  policy  is  not  an  inisurance 
against  fire,  but  against  loss  from  any  cause  whatever  except  loss 
by  theft  or  dishonesty  of  any  servant  in  the  exclusive  employment 
•of  the  assured.  In  such  a  case,  if  the  loss  is  caused  by  theft,  the 
burden  is  upon  the  assured  to  bring  the  loss  within  the  risk, 
i.e.,  to  prove  theft  by  some  persons  other  than  by  the  excepted 
■class  (q) . 

(jn)  M'Gibbon  v.  Queen,  10  Lr.  Can.  Jur.  227.  Harris  v.  London  and 
Lancashire,  10  Lr.  Can.  Jur.  269. 

(n)  7  Bing.  349.  M'Gibbon  v.  Queem  Insurance,  10  Lr.  Can.  Jur.  227,  and 
■casBB  already  cited. 

(o)  Bondrett  v.  Hentigg,  Holt  N.  P.  149,  per  Gibbs,  O.J.  Pothier  torn.  5, 
265. 

{p)  Webb  V.  Protection  Co.,  14  Missouri  3. 

(?)  Hurst  V.  Evans,  (1917)  1  K.  B.  352. 
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Sue  mid  l-ab&ur  clause. — The  sue  and  labour  clause  (r)  in  marine 
policies  i^  occasionally  introduced  into  fire  policies  (s).  It  ha» 
nothing  to  do  with  salvage  in  the  ordinary  sense  of  the  -n-ord, 
since  salvors  have  a  lien  on  things  saved  and  no  other  claim  what- 
ever (t),  and  the  sue  and  labour  clause  would  justify  claim  for 
money  paid  and  work  and  labour  done  to  save  the  insured  goods, 
even  if  nothing  were  saved.  The  aim  of  the  clause  is  to  induce 
the  assured  to  do  all  he  can  to  save  the  insured  property  by  pro- 
mising to  recoup  him  for  expense  reasonably  incurred  for  the 
preser\"ation  of  the  thing  insured  from  loss  in  consequence  of 
the  efforts  of  the  insured  and  his  agents  [u),  but  it  is  not  a  con- 
tract to  indemnify  him  against  any  claims  made  by  other  people 
against  him  'x). 

In  what  slutre  cost  borne. — The  condition  in  Thompson  v.  Man- 
treat  Compani/  (y)  was  that  in  case  of  removal  to  escape  coa- 
flagration  the  insurer  would  contribute  rateably  with  the  assured 
and  other  insurers  to  the  loss  and  expenses  ''  attending  the  act  of 
salvage."  Of  this  clause,  Robinson,  C  .J.,  there  said:  ''  That  clause 
was  surely  not  intended  to  deprive  the  assured  of  any  portion  of 
his  claim  under  the  general  terms  of  his  policy,  but  is  a  conditioa 
wholly  for  his  advantage,  and  intended  to  afiord  him  a  remedy 
for  something  in  addition  to  the  compensation  for  his  goods  de- 
stroyed, injured,  or  lost  in  consequence  of  the  fire.  The  object  of 
it  is  no  doubt  to  encourage  the  assured  to  make  every  exertion  to 
sivo  his  goods  by  holding  him  out  the  advantage  of  being  pro- 
portionally reimbursed  for  the  expenses  which  he  may  incur. 
Thus,  if  he  is  insured  for  2,000L  in  one  ofhce,  and  for  1,000/. 
in  another  on  goods  worth  5,000/.,  and  to  avoid  damage  of  an 


(r)  Kidston  v.  Empire  Insurance  Co.,  L.  R.  1  C.  P.  535,  33  L.  J.  C.  P.  250, 
15  L.  T.  N.  S.  12. 

(s)  Thompson  v.  Montreal,  6  U.  C.  (Q.  B.)  319.  Marine  Ins.  Act,  1906, 
B.  78. 

(<)  Aitcheson  t.  Lohre,  4  App.  Cas.  at  746,  per  Lord  Blackbnm.  Eeported 
also  49  L.  J.  Q.  B.  123,  41  L.  T.  X.  S.  323,  28  W.  R.  1.  See  Forwood  v.  -Vcrrt 
Wales  Mutual,  5  Q.  B.  J>.  57,  in  case  of  partial  loss,  49  L.  J.  C.  P.  593, 4i 
L.  T.  N.  S.  837. 

(«)  Aitcheson  v.  LoJire,  4  App.  Cas.  765.  Thompson  v.  Montreal,  S  U.  C. 
(Q.  B.)  319. 

(a;)  Johnston  v.  Salvage  Association,  19  Q.  B.  D.  460. 

(y)  6  TT.  C.  (Q.  B.)  319. 
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imminent  fire  he  removes  all  his  goods,  as  it  turns  out,  in  safety, 
the  two  insurers  would  between  them  oontribute  tJlnee-fiMife  of 
the  cost  of  removal"  (2). 

The  la-n-  laid  down  in  this  case  as  to  a  fire  insurance  seems 
quite  in  aooordaaioe  with  the  view  of  Lord  Blackburn  in  Aitcheson 
V.  Lohre  (a)  as  to  the  eSect  of  the  sue  and  labour  clause.  Hence 
it  could  never  he  contended  by  an  insurer  that  if  nothing  was 
saved  by  such  removal  he  would  not  be  liable  for  the  coat  of  an 
effort  to  save  it  in  addition  to  the  amount  of  the  policy,  when  a 
clause  such  as  that  above  mentioned  was  inserted  in  the  policy 
as  an  inducement  to  salvage. 

But  these  rules  do  not  of  course  apply  to  relmoival  when  thei 
assured  is  changing  his  horn©  or  his  place  of  business. 

Consent  of  insurer  to  removal. — In  such  cases  the  consent  of  the 
insurer  is  always  necessary,  since  the  risk  is  presumably  altered, 
and  must  be  testified  in  the  manner  stipulated  for  in  the  policy  or 
prescribed  by  the  charter  or  other  instrument  or  by  the  statute 
constituting  the  insurance  corporation.  It  need  not  be  in  writing, 
unless  so  stipulated  or  prescribed.  Thfe  usual  condition  is  that 
the  insurers'  assent  shall  be  evidenced  only  by  written  indorse- 
ment on  the  policy.  They  are  not  under  any  obligation  to  assent, 
and,  if  a  fire  happens  before  their  assent  is  indorsied,  there  is  no 
means  of  making  them  pay  for  it  (&). 

Goods'  not  protected  in  transitu. — Even  where  consent  has  been 
obtained,  the  risk  is  not  transfesrred  till  the  goods  are  removed, 
and  they  are  not  covered  in  the  process  of  removal,  being  then 
neither  in  the  old  nor  iu  the  new  place  (c);  for  the  assent  does  not 
turn  the  policy  pro  tempore  into  a  voyage  policy,  and  the  risk  of 
removal  is  on  the  assured  or  his  carrier  according  to  thie  terms  otf 
the  contract  of  carriage. 

No  protection  wntil  eOMplete  removed. — Only  one  risk  is  con- 
templated, except  by  spieoial  stipulation.     So  assent  to  transfer 

(z)  Tlwmpson  v.  Montreal,  6  U.  C.  (Q.  B.)  319  (1850).  Approved  in 
McLaren  v.  Commercial  Union,  12  Out.  App.  279. 

(a)  i  App.  C5as.  764. 

(6)  Noad  V.  Provincial,  ^o.  Co.,  18  U.  C.  (Q.  B.)  984. 

(0)  Zunzze  v.  American  Exchange  Fire,  41  N.  Y.  (2  Hand.)  412.  White 
V.  Republic,  57  Maine  91,  2  Am.  Rep.  22. 
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will  not  amount  to  a  contract  to  cover  goods  in  both  places  until 
goods  to  the  full  amount  insured  have  been  removed  (d) . 
On  this  it  may  be  observed — 

1.  That  if  the  removal  is  not  completed  and  the  risk  is  of  the 
same  character  in  both  places,  the  insurers,  by  their  assent  to  the 
transfer,  relieve  themselves  from  liability  as  to  either  the  part 
transferred  or  that  which  is  untrajisferred,  though  it  would  seem 
that  the  very  object  of  their  assent  was  to  continue  their  liability 
in  sucli  an  event. 

2.  That  though  to  hold  otherwise  would  be  to^  make  the  insurers 
liable  to  a  risk  in  two  places,  the  risk  would  be  of  the  samie 
character  in  each  place,  and  the  policy  would  only  be  divided  into 
two  smaller  policies  at  the  same  rate  on  like  risks;  and  if  thei 
liability  were  held  to  exist  in  both  places  it  would  work  no  un- 
fairness, since  it  would  cover  goods  on  their  arrival  at  the  new 
place,  and  until  goods  to  the  value  within  the  policy  had  there 
arrived  would  continue  on  goods  in  the  old  place  to  an  amount 
equal  to  the  balance  not  at  risk  in  the  new  place. 

3.  That  it  was  enough  in  M'Clure's  Case,  for  the  purposes  of 
the  decision,  to  say  that  goods  to  the  full  value  covered  by  thie 
policy  had  been  transferred. 

Chattels  outside  plaoei  insured. — Sometimes  policies  are  issued 
covering  property  not  only  in  warehouses,  but  in  transit  through' 
the  streets,  within  limits  defined  or  undefined  (e) . 

Wearmg  apparel. — A  policy  on  the  goods  in  a  dwelling-house, 
and  covering  wearing  apparel,  has  been  held  in  Iowa  to  piroteot 
the  assured  against  loss  by  its  destruction  or  injury  whilst  it  is 
being  worn  (/).  This,  however,  would  seem  to  be  wrong,  because 
the  risk  accepted  under  a  fire  policy  is  essentially  local,  and  depends 
upon  the  structure  and  conditions  of  the  building  in  which  the 
goods  insured  are  contained  (g) . 

(d)  M'Clwre  v.  Lcmeashire,  6  Ir.  Jur.  N.  S.  63. 

(e)  Fairehild  v.  Liverpool  and  London,  51  N.  Y.  65.  Merrick  v.  Germama, 
54  Penn.  St.  27. 

(/)  Langueville  v.  Western  Assurance  Co.,  51  Iowa  553  (1879),  33  Am.  Eep. 
146.    Noyes  v.  North-Western  Ins.  Co.,  54  Am.  Eep.  631. 

(_g)  Pearson  v.  Commercial  Union,  1  App.  Oas.  505,  45  L.  J.  O.  P.  761,  36 
L.  T.  N.  S.  445,  24  W.  E.  951,  and  per  Cooley,  C.J.,  in  English  v.  Frmklin 
Fire  Co.,  54  Am.  Bep.  377. 
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Horses,  dc. — It  has  also  been  held  in  America  that  description; 
of  horses,  or  stock  or  vehicles  (h),  as  kept  in  a  certain  place,  do*^s 
not  preclude  from  recovery  if  they  are  injured  elsewhere,  by  a 
risk  insured  against. 

It  has  been  held  in  Ireland  that  when  locomotive  chattels,  such 
as  agricultural  implements,  carts,  &c.,  are  insured  in  a  certain 
place  the  owner  cannot  recover  for  them,  if  they  are  burnt  outside 
the  limits  of  the  place  named  (i).  They  are  insured  only  whilst 
in  the  specified  place,  and  while  out  in  the  fields  or  elsewhere  are 
at  owner's  risk.  But  on  return  to  the  specified  place  the  risk 
re-attaches. 

Place  not  mentioned. — But  an  insurance  on  such  generally, 
without  mention  of  place,  would  cover  them  wherever  burnt. 

Removal  of  property  insured. — The  American  Courts  seem  to 
a  certain  extent  at  variance  with  each  other  on  the  subject  of  re- 
moval. The  rule  generally  adopted  is  this:  "Temporary  removal 
of  property,  occasional  or  habitual,  in  pursuance  of  a. use  which 
is  a  certain  necessary  consequence  arising  from  the  character  of 
the  property  without  any  change  in  the  ordinary  place  of  keeping, 
will  bo  no  defence  to  an  action  on  the  policy"  (fc). 

In  view  of  this,  the  words  "  contained  in "  have  been  inter- 
preted with  reference  to  the  nature  of  the  property  to  which  they 
are  applied;  and  it  has  been  held  that  a  carriage  insured,  as  con- 
tained in  a  certain  stable,  but  burnt  while  away  for  repairs,  was 
at  insurer's  risk(?). 

Extent  of  risk. — The  liability  of  the  insurer  is  limited  to  the 
amount  for  which  the  premium  is  paid,  but  the  obligation  in- 
curred is  not  to  pay  the  whole  sum,  but  only  the  damage  done  by 
the  peril  insured  against,  not  exceeding  the  sum  insured.     Thte 

(A)  M'Clure  v.  Gerard  Fire  and  Marine,  43  Iowa  349,  22  Am.  Rep.  249,  and 
■cases  theire  cited. 

(»■)  Gorman  v.  Sand-in-Hand,  I.  R.  11  C.  L.  224. 

(ft)  Lyons  v.  Providence  Washingion  Co.,  43  Am.  Rep.  34,  note. 

(J)  See  London  and  La/noashire  Co.  f.  Graves,  43  Am.  Rep.  34,  note,  and 
other  cases  there  cited.  See  also  Pearson  v.  Commercial  Union,  ubi  supra. 
Noyes  v.  North-Western  Ins.  Co.,  54  Am.  Rep.  631. 
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insurer,  if  property  is  under-insured,  cannot,  independently  of 
special  agreement,  insist  on  paying  only  a  sum  bearing  the  same 
ratio  to  the  damage  as  the  amount  insured  bears  to  the  full  value 
of  tho  property  insured  (m) .  This  would  be  penalising  a  man  for 
umder-insurance . 

Proportion  payable  where  under -insurance. — Where,  however, 
by  a  firo  policy  5001.  was  insured  on  twelve  months'  rent  of  build- 
ings, such  insurance  to  cover  the  rent  of  the  buildings  from  the 
time  of  fire  until  re-instatement,  and  in  the  proportion  which  the 
period  of  untenantableness  should  bear  to  the  term  of  rent  insured 
not  exceeding  twelve  months'  rent,  and  the  buildings  were  damaged 
by  fire  and  remained  untenantable  for  some  months,  it  was  held 
by  the  Court  of  Session  in  Scotland  (dubitante  Lord  Rutherfurd 
ClarkeJ  that  the  insured  could  only  recover  an  amount  bearing  the 
same  proportion  to  5001.  as  the  period  of  untenantableness  bore 
to  twelve  months  (re). 

Voluntary  self-destruction. — The  insurer  may  take  a  risk  of 
death  bj-  any  cause  other  than  by  sentence  of  law,  self-destruction 
in  a  sane  mind,  or  the  consequences  of  some  criminal  violation  of 
law.  If  death  ensue  from  any  of  these  causes,  the  insurer  is  not 
liable,  since  it  is  contrary  to  -the  policy  of  the  law,  in  such  case,  to 
allow  the  insurance  money  to  be  recovered  (o).  Thus,  it  has  been 
held  that  where  death  resulted  from  an  operation  unlawfully  perr 
formed  to  procure  abortion  the  insurers  were  not  liable  (p).  And 
the  same  has  been  held  in  America  where  the  assured  was 
accidentally  killed  in  a  melee  caused  by  his  assaulting  another 
person  (g).  There  must  be  some  relation  between  the  violation 
of  law  and  the  death  to  make  good  the  insurer's  defence — i.e.,  tlie 
death  must  be  directly  connected  with  the  criminal  act  (r) .    Undel- 

(m)  Thompson  v.  Montreal,  ^c.  Co.,  6  U.  C.  (Q.  B.)  319. 

(m)  Buchanan  v.  Liverpool,  London,  and  Globe,  11  C.  S.  C.  (4tli  series) 
1032,  21  So.  L.  E.  696. 

(o)  Amicable  v.  Bolland,  2  Dow  &  CI.  1,  4  Bligh  N.  S.  19i,  per 
Brougham,  C,  reversing  Bolland  v.  Disney,  3  Eusa.  351. 

(^p)  Horn  V.  Anglo-Australian,  30  L.  J.  Oh.  511,  4  L.  T.  N.  S.  143,  9  W.  E. 
359,  7  Jur.  N.  S.  673.  Hatch  v.  Mutual  IA.je,  21  Am.  Eep.  641.  Bradley  v. 
Mutual  Beneficial  Life,  6  Am.  Rep.  115,  45  N.  Y.  422. 

{q)  Murray  v.  Nevj  Yorh  Co.,  48  Am.  Rep.  658. 

(r)  Bradley  v.  Mutual  Co.,  45  N.  Y.  422. 
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this  principle  will  fall  the  cases  just  mentioned,  and  also  death 
by  duelling  (s),  in  a  prize-fight  (i),  or  an  unlawful  sport  (it). 

Where  a  policy  contained  a  proviso  that  in  case  the  assureid 
should  die  by  his  own  hands,  or  by  the  hanids  of  jusitice,  the 
policy  should  be  void,  the  assured  threw  himself  into  the  Thames 
and  was  drowned;  and  the  jury  having  found  that  he  did  so 
voluntarily,  knowing  that  he  should  destroy  his  life,  but  without 
being  able  to  judge  between  right  and  wrong,  it  was  held  that 
the  policy  was  avoided,  as  the  proviso  included  all  acts  of  volun- 
tary self-destruction  (x) . 

Felo  de  se. — The  contract  of  life  insurance  contains  an  implied 
condition  that  the  insured  will  not  intentionally  terminate  his 
own  life  (y) . 

In  Borrodaile  v.  Hunter  (z),  Erskine,  J.,  said  that  to  come 
within  the  proviso  the  act  of  self-destruction  should  be  fhe  volun- 
tary and  wilful  act  of  a  man  having  at  the  time  sufficient  powers 
of  mind  and  reason  to  understand  the  physical  nature  and  conse- 
quences of  such  act,  and  having  at  the  time  a  purpose  and  inten- 
tion to  cause  his  own  death  by  that  act;  and  that  the  question 
whether  at  the  time  he  was  capable  of  understanding  and  appre- 
ciating the  moral  nature  and  quality  of  his  purpose  is  not  relevant 
to  the  inquiry  further  than  as  it  might  help  to  illustrate  the 
ex.tent  of  his  capacity  to  understand  the  physical  character  of  the 
act  itself. 

Suicide. — Where,  however,  there  is  no  provision  in  the  policy 
that  it  should  be  void  if  the  party  whose  life  is  insured  should 
die  by  his  own  hands,  &c.,  the  policy  will  not  be  avoided  by  his 
destroying  himself  while  in  a  state  of  mental  derangement  (a). 

(s)  Per  Tindal,  C.J.,  Borrodaile  v.  Hunter,  5  Socktt  N.  E.  418,  12  L.  J.  C.  P. 
225,  5  M.  &  S.  639,  7  Jur.  443. 

(t)  Murray  v.  New  York  Co.,  96  N.  Y.  614,  48  Am.  Rep.  661. 

(«)  Travellers'  Co.  v.  Seavers,  19  Wallace  (U.  S.)  531. 

(a:)  Borrodaile  v.  Hunter,  5  M.  &  G.  639,  7  Jur.  443,  5  Soott  N.  R.  418, 
12  L.  J.  C.  P.  225.  Stormont  v.  Waterloo,  #c.  Co.,  1  P.  &  F.  22.  SchuUze 
V.  Insurance  Co.,  48  Am.  Bep.  676. 

(y)  Ritter  v.  Mutual  Life,  69  Fed.  Rep.  505,  70  Fed.  Rep.  955.  Mutual 
Life  V.  Leubric,  71  Fed.  Rep.  843. 

{z)  5  Scott  N.  R.  74,  supra. 

(a)  Horn  v.  Anglo- A.ustralian  Insurance  Co.,  4  L.  T.  N.  S.  142,  30  L.  J. 
N.  S.  Ch.  511,  9  W.  B.  359,  7  Jur.  N.  S.  678.     Brestmd  v.  Farmers,  8  N.  Y. 
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Bul  a  covenant  in  a  policy  of  life  insurance  that  the  insured 
will  not  die  by  his  own  act  while  insane,  is  not  void  as  one  known 
by  the  parties  to  be  impossible  of  performance,  but  is  valid  as 
creating  an  excepted  risk  (b) . 

» 

Warranty  agwinst  committing  suicide. — Where  an  application 
for  a  life  policy,  for  the  benefit  of  creditors,  stated  that  it  was 
the  basis  of  the  contract,  and  the  applicant  warranted  that  lie 
would  not  commit  suicide,  whether  sane  or  insane,  during  tixB 
period  of  one  year  from  the  date  of  the  contract,  and  the  policy 
stated  that  the  application  was  made  part  of  the  contrax^t;  the 
applicant  committed  suicide  within  ^he  year  whilst  insane,  and 
it  was  held  that  the  warranty  against  suicide  was  a  condition  of 
liability  and  therefore  the  company  was  not  liable  (c) . 

Life  taken  by  assured. — If  the  life  on  which  the  policy  is 
granted  be  feloniously  taken  by  the  person  who  would  otherwise 
receive  the  insurance  money,  insurers  are  discharged,  and  the 
money  cannot  be  recovered  from  them  (d)  by  the  felon  himself 
or  by  any  person  claiming  through  him;  but  this  principle  does 
not  bar  those  who  claim  with  clean  hands  themselves  and  as 
executors  of  the  innocent  life  though  the  life  be  also  the 
assured  (e) . 

"  The  greatest  good  faith  is  required  at  the  hands  of  a  person 
effecting  an  insurance;  if  that  person  wilfully  assists  in  bringing 
about  the  event  which  is  to  subject  the  insurer  to  the  payment 
of  the  money  he  cannot  enforce  it,  but  if  a  third  person  unlaw- 

299.  Dufaur  v.  Froiessional  Life  Assurance  Co.,  25  Beav.  602,  27  L.  J.  Ct. 
817,  32  L.  T.  25,  4  Jur.  N.  S.  841.  Vyse  v.  WahefleU,  6  M.  &  W.  442.  Moore 
V.  Woolsey,  4  EU.  &  B.  243,  24  L.  J.  Q,.  B .  40,  24  L.  T.  155, 3  W.  E.  66, 
1  Jur.  N.  S.  468.  Fritchaid  v.  Merchants'  and  Tradesmen's  Life  Insurance  Co., 
27  L.  J.  0.  P.  169,  3  C.  B.  N.  S.  622,  30  L.  T.  318,  6  W.  R.  340,  4  Jur.N.S. 
307.  Wainwright  v.  Bland,  1  Moo.  &  Rob.  480,  1  M.  &  W.  32,  5  L.  J.  N.  S. 
Ex.  147.  Manhattan  Life  Co.  v.  Broughion,  109  U.  S.  (2  Davis)  126,  where 
the  authorities,  English  and  American,  are  discussed. 

(i)  Mutual  Life  v.  Kelhi,  114  Fed.  Rep.  268. 

(c)  EUinger  v.  Mutual  Life  of  Nexo  York,  (1905)  1  K.  B.  31,  74  Ix.  J.  K.  B. 
39,  91  L.  T.  733,  53  W.  B.  134,  21  T.  L.  R.  20,  10  Com.  Gas.  22i,  0.  A. 

(rfi)  Prince  of  Wales  Insurance  Co.  v.  Palmer,  25  Beav.  605;  but  see 
Armstrong  v.  Mutual  Life,  20  Blatch.   (U.  S.)  493. 

(e)  Cleaver  v.  Mutual  Reserve  Fund  Assur.  Co.,  (18912)  1  Q.  B.  147,  66  L.  T. 
221,  61  L.  J.  Q.  B.  128,  8  Times  L.  R.  139.  In  re  Hail,  Hall  v.  Knight  (1913), 
83  L.  J.  P.  1. 
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fully  bring  about  the  event,  that  is  no  reason  why  the  innocent 
assured  or  his  representative  should  not  enforce  the  policy"  (/). 

Inswance  by  Friendly  8ocieti/. — Elaborate  precautions  are 
taken  in  the  Friendly  Societies  Act,  1896  (g)  and  by  incorpora- 
tion in  the  Collecting  Societies  and  Industrial  Association  Com- 
panies Act,  1896  (h),  to  prevent  child-murder  with  a  view  to  the 
profit  to  be  made  out  of  the  burial  club  payments  (i).  Where  a 
policy  purports  to  provide  for  a  payment  of  a  sum  in  excess  of  the 
maximum  allowed  such  policy  is  void  in  toto  (k) . 

The  total  amount  payable  on  the  death  of  a  child  under  five 
from  however  many  insuring  societies  may  not  exceed  61.,  and  of 
a  child  between  five  and  ten  may  not  exceed  101.  (I) . 

The  insurance  money  is  payable  (under  penalty)  only — 

(1)  To  the  parent  or  personal  representative  of  the  parent. 

(2)  On  production  of  a  certificate  of  death  written  upon  and 
marked  in  a  particular  way  by  the  registrar  so  as  to  confine  its  use 
to  an  insurance  society,  but  nothing  respecting  payments  on  the 
death  of  children  applies  where  the  person  insuring  has  an  interest 
in  the  life  of  the  child  insured . 

The  registrar  may  not  grant  a  certificate  to  obtain  an  amount 
in  excess  of  that  above  limited,  nor  without  a  certificate  as  to  the 
cause  of  death  from  a  coroner  or  registered  medical  man,  and  the 
insuring  societies  are  bound  to  inquire  whether  any  and  what 
sums  of  money  have  been  paid  lon  the  same  death  by  other  societies. 

Children  over  ten  are  not  protected  by  the  Act.  And  its  pro- 
visions appear  inadequate  for  the  purposes  for  which  they  were 
intended.  It  seems  desirable  that  some  change  should  be  made, 
casting  upon  the  insurers  the  duty  of  paying  the  funeral  expenses 
and  no  more.  If  tliis  were  done,  the  prospect  of  profit  which  now 
leads  to  the  crime  of  child-murder  would  be  taken  away. 

(/)   Wainwright  v.  Bland,  1  MoO'.  &  Bob.  487,  per  Lord  Abinger,  C'.B. 

(^)  59  &  60  Vict.  c.  25,  amended  by  8  Edw.  7,  c.  32  (rriendly  Societies  Act, 
1908).' 

(A)  Ibid.  c.  26. 

(«)  A  conviction  for  not  properly  tending  children  and  giving  them  improper 
and  insufficient  nourishment  would  probably  debar  from  recovery  of  the  burial 
club  provision. 

(A)  Connors  v.  London  and  Provincial  (1913),  W.  0.  &  Ins.  Rep.  408,  47 
I.  L.  T.  E.  148. 

Q)  See  S3.  62  to  67  of  c.  25,  and  a.  13  of  c.  26. 
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The  Children's  Act,  1908,  s.  7,  forbids  insurance  on  a  child 
under  eeven  taken  in  to  nurse.    It  is  not  retrospiective  (mi) . 

Meamng  of  " ccmemit  suicide." — The  words  "commit  suicide" 
have  been  held  to  include  all  acts  of  voluntary  destruction,  what- 
ever the  state  of  imiad  of  the  assured  (n) .  But  these  cases  turn 
on  the  interpretation  of  exprees  words,  by  which  the  insurer  seeks 
to  limit  the  riek  which  he  "will  take,  and  he  is  the  sole  judge  of  what 
risk  he  will  take(o).  If  the  word  "suicide"  be  used,  but  the 
act  causing  death  be  not  voluntary,  and  the  assured  did  not  know 
what  he  was  doing,  the  act  is  within  the  risk  (pi).  If  nothing  is 
said  in  the  policy  about  suicide,  the  insurer  is  liable,  unless  felo  de 
se  is  proved  (q) .  Proof  lies  on  the  insurer,  and,  if  the  death  is  ex- 
iplicable  in  two  ways,  the  presumption  is  against  suicide  (r) .  But 
if  it  is  clear  that  a  'man  died  by  his  own  hands,  the  American 
Courts,  though  they  follow  Tindal,  C.J.  (s),  in  his  opinion  that 
dying  by  his  own  hands  and  suicide  are  synonymous  terms,  hold 
that  the  .policy  will  be  Void  unless  the  deceased  was  so  insane 
OS  to  be  unconscious  that  the  act  he  was  doing  would  cause  his 
death,  or  unless  he  committed  it  (under  the  influence  of  some  insane 
and  irresistible  impulse  (i^) .  In  a  case,  however,  where  there  was 
an  exeanption  of  self-destruction  in  any  form,  "except  upon  proof 
that  the  same  is  the  direct  result  of  disease,  or  of  accident  occur- 
ring without  the  voluntary  act  of  the  assured,"  it  was  held  not 
to  prevent  liability  for  an  intentional  self -killing,  when  the  reason- 
ing faculties  were  so  imipaired  by  insanity  as  to  be  incapable  of 
understanding  the  moral  character  of  the  act,  even  though  appre- 

(m)  Glasgow  Parish  Council  v.  Martin  (1910),  S.  G.  (J.)  102,  47  Sc.  L.  E.    • 
773,  6  Adam  276. 

(«)  Clift  V.  Sohmabe,  3  0.  B.  437,  2  C.  &  K.  134,  17  L.  J.  C.  P.  2,  7  L.  T. 
342. 

(o)  Borrodaile  v.  Hunter,  5  M.  &  G.  639,  12  L..  J.  C.  P.  225,  7  .Jur.  443, 
5  Scott  N.  E.  418,  per  Maule,  J.  Cooper  v.  Massachusetts,  3  Aia.  Rep.  451 
lajid  notes. 

ip)  Stormont  v.  Waterloo  Co.,  1  F.  &  F.  22. 

(?)  Horn  V.  Anglo-Australian,  30  L.  J.  Oh.  511,  4  L.  T.  N.  S.  143,  9  W.  E. 
359,  7  Jut.  N.  S.  673.  Bufaur  v.  Professional  Life  Co.,  25  Beav.  602,  27 
L.  J.  Oh.  817,  32  L.  T,.  25,  4  Jur.  N.  S.  841. 

(r)  Mallory  v.  Travellers'  Co.,  7  Am.  Bep.  410,  47  N.  Y.  552. 

(s)  Borrodaile  v.  Hunter,  ubi  sup. 

(i)  Van  Zandt  v.  Mutual  Ben.  Life,  14  Am.  Bep.  215.  Brestead  v.  Farmers, 
8  N.  Y.  299,  discussing  all  English  eases  to  1853,  approved  in'  Manhattan  Co. 
V.  Broughton,  109  U.  S.  (2  Davis)  121. 
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ciatiiig  its  physical  nature  and  consequences  (u) .  And  a  self - 
killing  by  an  insane  person,  understanding  the  physical  nature  and 
consequences  of  the  act,  but  not  its  moral  aspect,  is  not  a  death  by 
suicide  within  a  condition  in  a  life  policy  that  it  should  be  void 
in  case  of  suicide  (x).  Some  policies  are  drawn  to  exclude  risk  of 
suicide  whatever  the  state  of  the  man's  mind,  without  considering 
the  question  of  his  responsibility  (y).  In  others  provision  is  made 
for  return  of  premiums  in  case  of  suicide  (z) . 

F resumption  against  suicide. — Where  the  policy  stipulates 
against  liability,  should  the  assured  commit  suicide  whether  sane 
or  insane,  if  the  evidence  is  conflicting  it  would  be  presumed  that 
death  was  accidental  and  not  intentional  («) . 

Where  a  contract  of  insurance  is  held  void  on  grounds  of  public 
policy,  as,  for  example,  in  a  case  of  felo  de  se,.  neither  the  assignee 
under  a  voluntary  assignment  (6),  nor  the  assignee  in  bankruptcy 
of  the  assured,  can  recover  thereon  (c). 

Usual  condition  in  case  of  suicide  whilst  insane. — Policies 
usually  provide  that  in  cases  of  suicide  during  insanity  the  policy 
shall  not  be  paid  in  full  but  treated  as  surrendered,  and  the  sur- 
render value  thereof  paid  to  the  personal  representatives  or  other 
beneficiaries  named  therein.  By  this  means  substantial  justice  is 
done  (and  all  possible  motive  for  suicide  as  a  means  of  provision 
for  one's  family  removed  (d)),  since  the  insurer  avoids  having  his 
risk  increased  by  the  acceleration  of  death  in  such  a  manner  by 
treating  such  an  event  as  resignation  of  the  utmost  benefit  deriv- 
able from  the  policy,  and  the  representatives  of  the  assured  and 

(«)  Connecticut  Mutual  Life  v.  Akens,  150  U.  S.  Rep.  468.  Accident  Co. 
V.  CrancM,  120  U.  S.  527.  Ritter  v.  Mutual  Life,  69  Fed.  Rep.  505,  70  Fed. 
Rep.  955.     Mutual  Life  v.  Leuhria,  71  Fed.  Rep.  843. 

(x)  Manhattan  Life  v.  BroughUm,  109  U.  S.  121. 

(y)  Bigelow  v.  Berkshire,  19  Am.  Rep.  628  n.,  93  U.  S.  (3  Otto)  284. 

(a)  Stormont  v.  Waterloo  Co.,  1  F.  &  F.  22. 

(a)  IngersoU  v.  Knights  of  Golden  Rule,  47  Fed.  Rep.  272.  Connecticut 
Mutual  V.  McWhirter,  73  Fed.  Rep.  444. 

(i)  As  to  "  voluntary  assignment,"  see  Wigan  v.  English  and  Scottish  Law 
Life,  (1909)  1  Ch.  291,  78  L.  J.  Ch.  120,  100  L.  T.  34,  25  T.  L.  R.  81. 

(c)  Amicable  v.  Bolland,  4  Bligh  N.  S.  194,  2  Dow  &  Ci.  1.  But  see  Moore 
V.  Woolsey,  4  E.  &  B.  243,  24  L.  J.  Q.  B.  40,  1  Jur.  N.  S.  468,  24  L.  T.  153, 
3  W.  R.  66.  Clearer  v.  Mutual  Reserve  Fund,  ^c,  (1892)  1  Q.  B.  147,  66 
L.  T.  221,  61  L.  J.  Q.  B.  128. 

(d)  Lotinga  v.  Commercial  Union  Ins.  Co.,  vide  The  Times,  5  Deo.  1884. 
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his  estate  are  not  deprived  of  the  benefit  of  the  policy  so  far  as 
it  was  earned  by  payment  of  premiums. 

Clause  that  assignment  for  value  not  avoided. — Policies 
generally  contain  another  clause  avoiding  them  "  if  the  life 
assured  die  by  his  own  hands,  the  hands  of  justice,  by  duelling, 
or  by  suicide;  but  if  any  third  party  have  acquired  a  bond  fide 
interest  therein,  by  assignment  or  by  legal  or  equitable  lien  for  a 
valuable  consideration,  or  as  security  for  money,  the  insurance 
thereby  effected  shall  nevertheless  be  valid  and  of  full  effect." 
The  expression  "  any  third  party  "  will  not  be  construed  to  mean 
a  person  who,  by  operation  of  law,  becomes  the  assignee  of  the 
estate  of  the  man  whose  life  is  insured  as  a  mere  personal  or  legal 
representative  to  collect  and  administer  the  estate.  He  is  not  a 
third  party  in  the  true  sense  of  the  term .  He  is  a  person  invested' 
with  certain  powers  to  distribute  the  estate  according  to  justice 
and  equity;  even  if  he  be  a  third  party  he  is  not  one  who  has  the 
policy  vested  in  him  for  a  valuable  consideration  (e).  In  this 
case  Cockburn,  C.J.,  said:  "I  think  it  may  be  safely  taken  for 
granted  that  the  reason  why  insurance  companies  on  insuring  a 
life  provide  that  in  the  event  of  the  violent  death  of  the  person 
assured,  by  his  own  hands  or  by  the  hands  of  an  executioner, 
they  shall  not  be  obliged  to  pay,  is  that  they  insure  upon  the, 
calculation  of  the  average  duration  of  human  life.  Were  it  not 
for  this  clause  a  party  might  insure  for  the  benefit  of  those  who  are 
to  come  after  him,  intending  all  the  time  to  pujt  an  end 
to  his  life  (/).  On  the  other  hand,  if  policies  were  liable 
to  be  defeated  by  such  a  death  under  every  state  of  things,  one 
great  inducement  to  persons  to  insure,  namely,  the  possibility  of 
disposing  of  their  policies,  if  expedient,  would  be  taken  away. 
Therefore  a  sort  of  compromise  has  been  made.  The  company 
protect  themselves  against  any  such  abridgment  of  life;  but  they 
say  if  the  policy  has  been  parted  with  for  a  valuable  consideration 

(«)  Jackson  v.  Forster,  29  L.  J.  Q.  B.  8,  per  Cockburn,  C.J.,  1  E.  &  E.  163, 
33  L.  T.  290,  7  W.  R.  202,  578.  Moore  v.  Woolsey,  4  E.  &  B,.  243,  24 L.J. 
Q.  B.  40,  1  Jur.  N.  S.  468,  24  L.  T.  135,  3  W.  R.  66. 

(/)  Suicide  in  a  sane  mind  would  avoid  the  policy.  Horn  v.  Anglo- 
Australian,  #c.,  30  L.  J.  Ch.  511,  per  Wood,  V.-C,  reported  also  4  L.  T.  N.  S. 
142,  7  Jar.  N.  S.  673,  6  W.  R.  359. 
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the  forfeiture  shall  not  take  effect"  (g).  If  the  policy  contain 
such  a  clause,  and  the  assured  borrows  money  of  the  company  on 
mortgage  of  other  property  and  deposits  the  policy  as  collateral 
security,  and  subsequently  commits  suicide  under  temporary  in- 
sanity, the  company  and  the  lassured  ■will  stand  in  the  same  position 
as  if  the  policy  were  mortgaged  to  a  third  person,  and  therefore 
the  company  wiR  come  within  the  exception  of  the  clause,  and 
the  policy  wiU  be  Valid  to  the  extent  of  the  mortgage  debt,  which 
will  be  considered  satisfied  so  far  as  the  policy-moneys  extend  (h) . 
It  seems  also  that  if  the  mortgagor's  representative  had  redeemed 
the  mortgage  from  other  sources  he  would  be  entitled  to  recover 
an.  the  policy  for  the  benefit  of  the  mortgagor's  estate;  for 
Wood,  V.-C,  said,  "The  object  of  the  condition  is  to  increase 
the  value  of  the  policy  to  the  holder — i.e.,  in  the  first  place,  to 
the  assured;  and  I  do  not  see  how  I  can  hold  that  in  the  absence  of 
fraud  the  ©state  of  the  assured  is  to  be  deprived  of  the  benefit  in- 
tended to  be  given  him  by  the  exception,  merely  because  the 
mortgage  happens  to  be  fully  secured"  (^). 

FcMcy  under  Married  Women's  Property  Acts. — Where  a  policy; 
has  been  issued  under  the  Married  Women's  Property  Acts,  1870 
and  1882,  it  would  seem  to  be  avoided  by  felo  de  se  of  the  assured 
in  the  same  way  as  any  other  policy.  Felo  de  se  in  this  as  much 
as  in  any  other  case  is  a  risk  not  taken  into  account  or  insured 
against  by  the  insurance  office  (k) . 

"Die  by  own  hands." — An  assured  effected  a  policy  on  his  own 
life,  in  which  was  a  proviso  avoiding  the  same  if  the  assured 
should  "die  by  his  own  hands"  and  without  any  limitation  in 
favour  of  assignees;  and  he  assigned  the  policy  to  trustees  of  a 
settlement  and  covenanted  with  them  to  pay  the  premiums,  and  to- 

(ff)  Per  Oookburn,  C.J.,  Jackson  v.  Forster,  supra. 

(h)  White  V.  British  Em/nre,  #c.  Co.,  L.  R.  7  Eq.  394,  38  L.  J.  Oh.  53, 
17  W.  B.  26,  19  L.  T.  N.  S.  306.  Cook  v.  Black,  1  Hare  390,  6  Jur.  164,  11 
L.  J.  Ch.  268. 

(j)  Solicitors  and  General  Life,  fc.  Co.  v.  Lamb,  2  De  G.  J.  &  S.  251,. 
1  H.  &  M.  716,  33  L.  J.  N.  S.  Ch.  426,  12  W.  R.  941,  10  L.  T.  N.  S.  702, 10 
Jur.  N.  S.'*  739,  4  N.  R.  313,  folio-wed  in  Cittj  Bank  v.  Sovereign  Life  Insur- 
ance Co.,  32  W.  R.  657. 

(S)  See  Stone's  Insurance  Cases,  vol.  1,  p.  70.  It  appears  desirable  to 
distinguish  between  suicide  and  felo  de  se~on  the  one  hand,  and  between  taking- 
the  loss  outside  the  risk  and  a,  loss  illegally  caused  on  the  other  hand. 
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"  do  and  perform  all  such  acts,  matters,  and  things  as  should  be 
requisite  for  keeping  the  policy  on  foot."  The  assured  after- 
wards drowned  himself  whilst  insane,  and  in  an  action  against 
the  insurers  the  Court  held  the  policy  avoided,  and  also  that  the 
trustees  were  not  entitled  under  the  covenant  to  recover  the  money 
from  the  estate  of  the  assured  (Z) . 

(0  Dormay  v.   Borrodaile,   11   Jur.   231,  379,  5  0.  B.   380,  10  Beav.  S35 
a  L.  T.  449,  16  L.  J.  Oh.  337. 
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CHAPTER    V. 

GENERAL    INQUIRIES   MADE  BY   INSURERS. 

In  life  insurance  the  inquiries  made  by  insurers  go  to — 

1.  The  age  of  the  applicant.  This  is  important  with  regard  ta 
the  average  duration  of  human  life.  But  there  may  be  other 
circumstances  tending  to  show  that  the  life  will  be.  of  more  or 
less  than  average  duration. 

2.  His  family  history,  as  giving  a  clue  ab  extra  to  his  probable 
constitution  and  prospect  of  longevity.  Under  this  head  questions 
are  usually  asked  as  to  his  parents,  grand-parents,  and  brothers 
and  sisters,  and  what  diseases,  if  dead,  they  died  of. 

3.  The  personal  health,  present  and  past,  of  the  applicant,  iu- 
cluding  therein  his  constitutional  history. 

(4.  His  moral  history,  including  therein  his  habits  of  life  past 
and  present.  Under  this  are  included  questions  as  to  steadiness  and 
sobriety,  and  whether  a  man  is  married  or  not  (a) . 

5.  His  geographical  position.  Cateris  paribus,  insurance  rates 
would  be  higher  in  an  earthquake  district  of  Southern  America 
than  in  Great  Britain.  Besides  this,  climiate  is  an  element  in  the 
risk  both  generally  and  in  respect  of  the  peculiar  constitution  of 
individuals,  as  certain  climiates  are  apt  to  be  fatal  to  men  of  certaiu 
nationalities,  constitution,  and  habits. 

6.  His  occupation.  Some  trades  and  occupations  are  more 
hazardous  than  others — e.g.,  a  soldier's  than  a  farmer's,  a  sailor's 
than  a  landsman's.  And  where  there  is  no  apparent  difference  in 
risk,  the  statistical  tables  show  a  longer  average  of  life  in  one 
profession  than  in  another,  and  msurance  companies  for  the  pur- 
pose of  their  business  make  close  investigation  of  the  Registrar- 
General's  returns.     Moreover,  in  accident  insurance  liability  to 

(b)  Fide  Jefries  v.  Vmon  MutiMl  Co.,  1  MoOrary  (U.  S.  CSro.  Ot.)  Hi. 
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injury  varies  very  greatly  with  the  occupation  irrespective  of  its 
healthiness  or  unheal thiness.  ~^ 

Full  and  fair  disclosure  is  required  by  good  faith  from  the 
assured  on  all  these  points  and  on  any  others  inquired  of  by  the 
insurer,  and  on  all,  if  any,  other  matters  within  the  knowledge 
of  the  assured  and  'material  to  the  risk  (6). 

Questions  as  to  misrepresentatioji  and  concealment  by  the 
assured  rarely  arise  on  life  policies,  owing  to  the  usual  procedure  in 
effecting  them;  for  the  business  of  insui'ance  is  now  reduced  to 
a  scientific  routine,  and  a  series  of  carefully  drawn  questions  are 
put  to  the  applicant,  and  the  truth  of  his  answers  is  vouched  and 
agreed  by  him  to  constitute  the  basis  of  the  contract,  or  incor- 
porated by  reference  or  otherwise  in  the  policy;  in  other  words, 
the  facts  so  stated  are  said  to  be  warranted  (c) . 

Such  warranty  precludes  all  dispute  as  to  the,  materiality  of 
the  questions  put,  but  does  not  constitute  the  sole  obligation  of 
the  applicant — ^^sinoe  non-disclosure  of  material  facts,  not  com- 
ing within  the  terms  of  the  warranted  declaration,  will  bar  re- 
covery on  the  policy  as  effectually  as  breach  of  warranty.  The 
object  of  the  procedure  above  stated  is  to  prevent  issues  being 
raised  as  to  the  materiality  of  this  or  that  fact,  at  a  date  which 
in  all  human  probability  wiU  be  long  subsequent  to  the  grant  of 
the  policy,  and  when,  possibly,  every  party  to  the  transaction,  or 
campetent  witness  thereto,  will  be  as  dead  as  the  person  on  wTbose 
life  it  was  made. 

A^ge. — Age  will  be  admitted  by  insurers  if  satisfactory,  proof 
be  furnished  by  birth  or  baptismal  certificate.  If  not  admitted 
but  warranted,  strict  proof  is  necessary  that  the  age  is  exactly 
as  warranted  (d) . 

Personal  health  present  and  past. — A  man  is  not  bound 
under  the  question  as  to  other  facts,  material  to  the  risk,  or  in 
the  absence  of  questions,  to  disclose  anything  as  to  his  present  or 

(&)  Fide  cap.  vii.,  on  Misrepresentation. 

(c)  Vide  cap.  vi.,  on  Warranty. 

(d)  Cazenove  v.  British  Equitable,  6  G.  B.  N.  S.  437,  29  L.  J.  C.  P.  160, 

I  L.  T.  N.  S.  484,  5  Jur.  N:.  S.  1309,  8  W.  R.  243.     See  also  Westroppi- 
Sruce,  Batty  (Ir.  K.  B.)  155,  206.     Life  Association  of  Scotland  r.  Foster, 

II  O.  S.  O.  (3rd  series)  351. 
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past  health,  ^vhich  has  not  had  and  is  not  by  its  nature  calculated 
to  have  a  steady  and  continuous  effect  towards  shortening  his! 
life  (e) .  But  predisposition  to  a  disease  medically  known  to  have 
such  effect  must  be  disclosed,  as  also  previous  attacks  of  such 
disease  (/) .  The  same  rules  apply  as  to  answering  questions  re- 
garding serious  illness  or  injury  (p).  In  answering  this  ques- 
tion, honest  belief  in  the  truth  of  the  answer  is  all  that  is  re- 
quired {h),  unless  tlie  truth  of  the  statement  is  warranted,  in 
which  case  the  untruth,  without  any  moral  guilt,  avoids  the  in- 
surance. If  a  maji  does  not  know  that  certain  complaints  which 
he  has  had  come  within  the  scope  of  the  inquiry,  the  insurer  must 
suffer  for  his  ambiguity  (i),  and  the  warranties  of  the  insured  do 
not  extend  to  latent  and  unknown  disease. 

Meaning  of  the  word  "disease." — The  word  "disease"  being 
unrestricted  by  anything  in  the  context  includes  disease  of  mind 
as  well  as  of  body  (Jc) . 

A  disease  requiring  confinement  in  bed  has  been  held  to  be 
one  calling  for  the  attendance  of  a  physician  (T). 

A  "local  disease"  has  in  one  American  case  been  held  to  in- 
clude tubercle  as  a  matter  of  law  (to)  .  But  usually  the  American 
Courts  leave  any  question  where  there  is  doubt  as  to  the  disease 
being  local  or  general  to  the  jury.  English  toases  are  rare,  owing 
to  the  arbitration  clauses  contained  in  policies. 

Particular  diseases. — Particular  diseases  must  in  any  case  be 
disclosed  if  material.  The  insurers  ask  specific  questions  as  to 
certain  diseases,  such  as  scrofula,  insanity,  epilepsy,  fits,  lung 
disease,  heart  disease,  rheumatism,  gout,  and  even  dyspepsia,  but 
they  add  general  words  to  bring  to  the  applicant's  notice  the  need 

(e)  WaUon  v.  Mainumrlug,  2  Park  Ins.  650,  4  Taunt.  763. 

(/)  Morrison  v.  Musprati,  4  Bing.  60. 

\g)  Connectiout  Co.  v.  Moore,  6  App.  Caa.  644.  See  Neio  York  Insuranoe 
Co.  V.  FUck,  3  Maryland  341,  and  Im.  Co.  v.  Wilkinson,  13  WaU.  (U.  S.)  222, 
for  criterion  of  seriousness. 

(A)  Jones  v.  Provincial,  3  C.  B.  (N.  S.)  65,  26  L.  J.  O.  P.  272,  3  Jur.  N.  S. 
1004,  5  W.  R.  885.  'Thomso'n  v.  Weems,  9  App.  Cas.  671. 

(i)  Life  Association  of  Scotland  v.  Foster,  11  0.  S.  0.  (3rd  series)  351. 

(k)  Connectiout  Mutual  v.  Akens,  150  XJ.  S.  Eep.  468. 

(T)  Cuzenove  v.  British  Eqmtable,  supra. 

(m)  A  Californian  case,  42  Cal.  523;  but  see  Ins.  Co.  v.  Wilkinson,  13  Wall. 
(TJ.  S.)  222. 
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of  disclosing  eomplaints  material  to  be  known  for  settling  the 
premium  or  taking  the  risk.  A  general  queistion  asking  whether 
the  applicant  ever  had  any  other  illness,  local  disease,  or  personal 
injury  has  been  described  as  embarrassing,  and  one  which  coulfl 
hardly  be  expected  to  be  answered  with  strict  and  literal  truth; 
for  a  man  of  mature  age  cannot  reasonably  be  expected  to  recollect 
and  disclose  every  illness,  however  slight,  or  every  personal  injury, 
consisting  of  a  contusion,  cut,  or  blow,  which  he  might  have 
suffered  from  in  the  course  of  his  life;  and  such  a  queistion  must 
be  read,  to  make  it  reasonable,  with  some  limitation  and  quali- 
fication as  referring  only  to  indisposition  of  a  somewhat  severe  or 
serious  character  (n) . 

Ajfection  of  the  liver. — To  the  queistion  whether  the  applicant 
ever  had  the  disease  of  "  affection  of  the  liver,"  the  answer  being 
"  No,"  it  was  held  to  be  a  fair  and  true  one  if  the  insured  nevei; 
had  an  affection  of  that  organ  amounting  to  disease,  as  the  ques- 
tion did  not  require  him  to  state  every  irustanc©  of  slight  disorder 
affecting  the  liver  which  left  no  injury  to  health  (o). 

Afflicted  with  fits. — ^Afflicted  with  fits  means  constitutionally 
liable  to  them,  e.ff.,  epileptic  (p),  but  even  if  the  words  "epileptic 
or  other  fits"  be  used,  fainting  fits  are  not  included  (g') . 

American  cases  distinguish  from  this  the  question,  "  Have  you 
ever  bad  fits?"  (r). 

Afflicted  with  gout. — A  man  may  honestly  say  "  No  "  to  the 
question,  whether  he  had  gout,  though  to  a  doctor  it  would  be 
clear,  from  symptoms  not  felt,  or  if  felt  not  understoiod  by  tli& 
life,  that  the  gout  was  flying  about  his  system  (s) . 

"  Spitting  of  blood." — Only  what  is  the  result  of  the  diseases 
called  "spitting  of  blood"  need  be  specified — i.e.,  bringing  blood 

(«)  Comneotiout  Mutual,  §c.  Co.  v.  Moore,  6  App.  C^.  648. 

(o)  Cormectiout  Mutual,  ^c.  v.  Union  Trust,  ^c,  112  U.  S.  250. 

(p)  ChattooJc  V.  Shaw,  1  M.  &  B.  498. 

(?)  Shilling  v.  Acoidental  Death,  1  F.  &  F.  116,  2  H.  &  N.  42,  27  L.  J.Ex- 
16,  5  W.  E.  567. 

(?-)  Btna  Ins.  Co.  v.  France,  94  U.  S.  (4  Otto)  561. 

(s)  Fowkes  V.  Manchester,  3  B.  &  S.  917,  32  L.  J.  Q.  B.  153,  8  L.  T.  N.  S. 
309,  11  W.  E.  622. 
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from  throat  or  lungs  (not  from  the  teeth  or  stomadi)  (t),  as  a 
symptom  of  a  disease  tending  to  shorten  life. 

Medical  attendant. — As  a  means  of  testing  the  accuracy  of 
statements  as  to  health,  reference  is  required  to  the  usual  medical 
attendant  (h)  of  the  applicant,  and  for  him  to  say  that  he  had 
no  medical  man,  though  he  had  recently,  if  only  once,  been 
attended  for  a  severe  iHness,  would  preclude  his  recovering  under 
the  policy  (a;) . 

When  the  usual  medical  attendant  is  asked  for,  it  is  not  enough 
in  case  of  a  change,  e.g.,  on  marriage,  to  name  the  doctor  last 
attending,  if  another  has  previously  and  for  long  attended.  It  is 
for  the  jury  to  say  whether  the  last  is  the  usual  medical 
attendant  (g/) . 

If  the  usual  attendant  has  not  been  called  in  for  some  timie,  and 
another  has  been  employed,  giving  the  name  of  the  former  is 
enough  (z) . 

But  the  question  seems  to  be  for  the  jury  in  most  cases  (a); 
and  the^"  have  found  that  omission  to  state  the  name  of  the  doctor 
who  attended  deceased  for  deUrium  tremens  is  not  fraudulent  (&),. 
though  judges  are  of  a  contrary  opinion  (c). 

Moral  history  past  and  presew^— Communications  of  habits 
tending  to  shorten  life  must  be  made  {di).  The  habit  of  using 
opium,  laudanum,  or  drinking  is  within  this  rule.  If  a  man  has 
had  delirium  triemmns  within  the  year  (e)  or  is  habitually  intem- 

(«)  Geach  v.  Ingall,  14  M.  &  W.  95,  15  L.  J.  Ex.  37,  9  Jur.  691.  iVatson 
V.  Mamwaring.  4  Taunt.  763. 

(«)  Maynard  v.  Rhode,  5  Dowl.  &  R.  266,  1  C.  &  P.  350.  Everett  v. 
Deshortrngh,  5  Bing.  503. 

{x)  Palmer  v.  Hawes  (1841),  Ellis  Ins.  131.  See  Connecticut  Co.  v.  Moore,. 
6  App.  Cas.  644.  British  Equitable  Co.  v.  Musgrave,  per  Kay,  J.,  Times  Law 
Eep.  vol.  3,  p.  630. 

(y)  Huohman  v.  Ferule,  3  M.  &  W.  505,  517,  7  L.  J.  N.  S.  Ex.  163,  2  Jur. 
444.  Everett  v.  Besborough,  5  Bing.  503.  Connecticut  Co.  v.  Moore,  6  App. 
Oas.  644. 

(a)  Maynard  v.  Rhode,  1  C.  &  P.  360,  5  D.  &  R.  266.  Connecticut  Co.  v. 
Moore,  6  App.  Oas.  644. 

(«)  Scanlon  v.  Soeales,  13  Ir.  Law  Eep.  71  (1849). 

(i)  Hutton  V.  Waterloo,  1  F.  &  P.  735.    Abbot  v.  Howard,  Hayes  (Ir.)  381. 

(o)  Life  Association  of  Scotland  v.  Forster,  11  0.  S.  O.  (3rd  series)  351. 

id)  Forbes  v.  Edinburgh  Life,  10  O.  S.  0.  (1st  series)  451. 

(e)  Hutton  v.  Waterloo,  1  P.  &  F.  735.  Scottish  Equitable  v.  Buist.  4 
0.  S.  0.  (4th  series)  1076,  affirmed  by  H.  L.  5  O.  S.  C.  64  (H.  L.). 

P.  10 
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perate'(/),  it  must  be  disclosed.  In  America  a  distinction  for 
these  purposes  is  taken  between  periodical  bouts  and  steady  drink- 
ing {g),  and  it  has  been  held  by  Lord  Blackburn  that  the  war- 
ranty as  to  temperance  must  be  construed  with  reference  to  the 
habits  of  people  in  the  class  and  in  the  locality  where  the  insured 
lives  {h) .  Lord  Watson,  however,  would  not  go  further  than  to 
allow  the  assured's  position  in  life,  and  the  habits  of  the  class  to 
which  he  belonged,  to  be  taken  into  axjoount  {{). 

It  is  not  infrequently  provided  that  the  warranty  of  temperate 
habits  should  apply  not  only  to  past  and  present,  but  also  be 
promissory,  and  death  by  or  during  intoxication  is  excepted  from 
the  risk. 

The  words  "sober  and  temperate"  must  receive  such  an  inter- 
pTetation  as  would  be  placed  upon  them  by  ordinary  men  of 
normal  intelligence  and  average  knowledge  of  the  world;  they 
refer  only  to  the  use  or  abu^e  of  alcohol,  and  are  not  applicabJe 
to  the  use  of  veronal  or  other  soporific  or  narcotic  drugs  (/). 

In  one  case  (fc)  concealment  of  the  fact  that  the  person  whoise 
life  was  insured  had  had  a  child  (she  was  unmiarried)  was  hel3 
material,  and  a  nonsuit  entered. 

Residence. — 5.  A  statement  that  A.  resided  at  B.,  but  omitting 
to  say  that  he  was  in  prison  there,  was  held  fatal  to  the  right  to 
recover  on  the  policy,  as  confinement  and  want  of  air  and  exercise 
were  deemied  prejudicial  to  the  life(Z).  Omisision  to  disclose  a 
long  previous  residence  in  the  tropics  would  probably  be  so  like- 
wise. But  it  has  been  recently  held  that  to  insert  merely  tem^ 
porary  residence,  and  not  the  domicile,  is  not  fatal  (m). 

Occupation. — 6.  It  is  not  necessary  to  disclose  anything  as  to 
the  occupation  of  the  proposed  assured,  unless  it  is  material  to  the 
risk,  or  asked  for  by  the  insurer  (w) . 

(/)  Southoomb  V.  Merriman,  Car.  &  M.  286. 

(^)  See  May  on  Ins.,  2nd  ed.  396  and  397,  and  the  charge  to  the  jury  in 
Simck  V.  Eome  Life,  2  DiU.  (C.  Gt.  U.  S.)  160. 

(h)  Per  Lord  Blackburn,  Thomson  v.  Weems,  9  App.  Cas.  684-5.  Weems  v. 
Stamdard  Co.,  21  So.  L.  E.  791. 

(i)  Same  case,  p.  696. 

(;■)  Yorke  v.  TorhsUre  Ins.  Co.,  (1918)  1  K.  B.  662,  666. 

(h)  Edwards  v.  Barrow,  EUis  Ins.  123. 

(Z)  Hwgwemn  v.  Rayley,  6  Taunt.  186. 

(ni)  Grogan  v.  London  amd  Manahester  Co.,  53  L.  T.  761,  2  Times  L.  R-  75. 

(•»)  Lindenau  v.  Desbormtgh,  8  B.  &  O.  586,  592. 
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When  a  man  is  asked  for  his  present  occupation,  he  must  state 
it,  even  if  his  regular  occupation  has  been  different,  and  is  likely 
to  be  resumed  (o). 

To  describe  himself  as  esquire  is  not  a  satisfactory  answer  to 
a  question  as  to  occupation,  but  does  not  amount  to  a  statement 
that  the  declarant  has  no  occupation  (p).  The  proposed  assured 
was  in  business  as  an  ironmonger,  and  described  himself  in  the 
proposal  simply  as  esquire,  yet  it  did  not  vitiate  his  claim  on  thq 
oompany. 

(o)  Hartmann  v.  Keystone  State,  21  Penn.  466. 

Qp)  Perrins  v.  Marine  and  General  Travellers,  2  E.  &  E.  317,  29  L.  J.  Q.  B. 
17, 1242,  2  L.  T.  N.  S.  633,  6  Jur.  N.  S.  69,627,  8  W.  B.  41,  563. 
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CHAPTER  VI. 


WARRANTY. 


Lord  Blackburn  said  in  Thomson  v.  'Weems{a):  "In  policies 
of  marine  insurance  I  think  it  is  settled  by  authority  that  any 
statement  of  a  fact  bearing  upon  the  risk  introduoed  into  the 
written  policy  is,  by  whatever  words  and  in  whatever  place,  to 
be  construed  as  a  warranty,  and,  prima  facie  at  least,  the  com- 
pliance with  that  warranty  is  a  condition  precedent  to  the  attaching 
of  the  risk.  I  think  that  on  the  balance  of  authority  the  general 
principles  of  insurance  law  apply  to  all  insurances,  whether  marine,, 
fire,  or  life  .  .  .  but  I  do  not  think  that  this  rule  as  to  the 
construction  of  marine  policies  is  also  applicable  to  the  construction 
of  life  policies." 

Warranty  in  all  policies. — It  is  a  first  principle  in  the  law  of 
insurance,  on  all  occasions,  that  where  a  representation  is  material 
it  must  be  complied  with;  if  immaterial,  that  immateriality  may 
be  inquired  into  and  shown;  but  if  there  is  a  warranty,  it  is  part 
of  the  contract  that  the  matter  is  such  as  it  is  repres'ented  to  be, 
therefore  the  materiality  or  immateriality  of  a  repressentation 
which  is  warranted  signifies  nothing.  The  only  question  is  as  to 
the  mere  fact.  When  it  is  agreed  in  any  contract  of  insurance  that 
a  particular  statement  shall  form  the  basis  of  the  policy,  the  truth 
of  that  statement  is  warranted  (b). 

In  all  such  cases  the  burden  of  proof  lies  on  the  party  against 
whom  judgmeout  should  be  given  if  no  evidence  were  adduced 
upon  the  issue.     That  is  to  say  the  burden,  in  the  first  instance,. 

(a)  9  App.  Gas.  684,  21  Sc.  L.  E.  791. 

(i)  Newcastle  Fire  Insurance  Co.  v.  Mamnorran,  3  Dow  H.  L.  255.  *  Thomson 
V.  Weems,  9  App.  Cas.  671.  Weems  v.  Standard  Co.,  21  So.  L.  B.  791.  KdlfJ 
V.  Mutual,  75  Fed.  Rep.  637.  Fisher  v.  Crescent  Insurance  Co.,  33  Fed.  E«p- 
U.  S.  544,  per  Dick,  J. 
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at  any  rate,  lies  on  the  office  to  prove  the  assured's  answer  or 
statement  is  untrue  (c). 

Condilion  precedent. — An  express  warranty  is  something  more 
than  an  agreement,  and  creates  a  condition  precedent,  and  there 
is  no  difference  in  this  respect  between  fire,  marine,  or  life 
policies  {d).  i 

Wananf/r.s  and  conditions  must  he  true. — Warranties  and  con- 
ditions, being  a  part  of  the  contract,  must  be  true  if  allirnuitive, 
and  if  promissory  must  be  complied  with,  otherwise  the  contract 
cannot  bo  enforced,  notwithstanding  the  good  faith  of  the  assured. 
They  are  cither  ex])ress  or  implied  (c).  The  warranty  must  be  in 
the  policy,  or  incorporated  therein  by  reference  (/).  Implied 
warranties  are,  however,  almost,  if  not  quite,  confined  to  marine 
insurance. 

iVo  particular  tvords  necessary. — No  particular  words  are  neces- 
sary to  constitute  a  weiiTanty;  hence  where  a  ship  was  insured, 
and  in  the  margin  was  written  "eight  nine-pounders  with  close 
quarters,  six  six-pounders  on  her  upper  decks,  thirtj'  seamen, , 
besides  passengers,"  these  words  were  held  to  amount  to  a  war- 
ranty that  the  ship  was  so  provided  (gi). 

The  following'  words  were  written  in  the  margin  of  the 
policy: — "In  port,  20th  July  1776."  The  ship-  was  proved  to 
have  sailed  on  the  18th  July,  and  Lord  Mansfield  held  that  this 
was  clearly  a  warranty;  and  though  the  difference  of  two  days 
might  not  make  any  material  difference  in  the  risk,  yet,  as  the 
condition  had  not  been  complied  with,  the  insurer  was  not 
liable  (/i). 

(o)  Stchbing  ■/.  Lhfrpool  and  London  and  Globe,  ^c,  (1917)  2  K.  B.  433, 
438. 

(d)  Uumbrough  v.  Mutual  Life,  ^-o.,  C.  A.,  (1895)  W.  N.  18,  72  L.  T.  C.  A. 
140,  11  Times  L.  R.  190.  Barnard  v.  Fabjfr,  (1893)  1  Q.  B,.  340,  9  Times 
L  E,  (C  A  )  160.  Ellinr/er  v.  Mutiml  Life  of  New  Yorh,  (1905)  1  K.  B.  31, 
74  L.  J.  K.  B.  39,  91  L.  T.  733,  C.  A. 

(p)  Gibson  V.  Small,  4  H.  L.  C.  353. 

(/)  Routledge  v.  Burrell,  1  Hy.  Bl.  255.     Worsley  v.  Wood,  6  T.  R.  710. 

((/)  Bean  v.  Stupart,  Doug.  11. 

(A)  Ibid.  Doug.  12,  note. 
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Facts  warranted  must  he  true. — The  truth,  and,  in  certain 
circumstances,  the  correctness  (^),  and  not  the  materiality  of 
the  answers  is  the  question  to  be  consddened  when  the  answers 
■of  the  party  proposing  to  effect  the  insurance  form  part  of  the 
contract.  Thus  where  a  party  who  desired  to  insure  his  life  re- 
ceived a  form  of  proposal  containing  the  following  questions: 
"  Did  any  of  the  party's  near  relatives  die  of  consumption  or  any 
other  pulmonary  complaint?  Has  the  party's  life  been  accepted 
or  refused  at  any  office?  "  and  to  these  questions  the  answer  "  No," 
was  untruly  returned  (fe),  the  policy  having  expressed  that  if  any 
false  statement  was  made  to  the  company  in  or  about  the  obtaining 
or  effecting  of  the  insurance,  the  policy  should  be  void,  the  House 
of  Lords  decided  that  the  answers  of  the  intending  insurers  being 
part  of  the  contract,  their  truth  and  not  their  materiality  was  in 
question  {I). 

Conditions  precedent  must  he  strictly  performed. — It  may  be 
here  mentioned  that  a  condition  precedent  forming  part  of  the 
contract  must,  like  a  warranty,  be  strictly  performed.  By  the 
proposals  it  was  stipulated  "that  persons  assured  should  .  .  . 
procure  a  certificate  from  the  minister,  churchwardens,  and  soine 
respectable  householders  of  the  parish  not  concerned  in  the  loss^ 
importing  that  they  were  acquainted  with  the  character  and  cir- 
cumstances of  the  person  insured,  and  knew  or  believed  that  he 
by  misfortune  and  without  any  kind  of  frajid  or  evil  practice  had 
sustained  by  such  fire  the  loss  and  damage  therein  mentioned."  It 
was  held  that  the  procuring  of  such  a  certificate  was  a  condition, 
precedent  to  the  right  of  the  assured  to  recover,  and  that  it  was 
immaterial  that  the  minister,  churchwardens,  &c.  wrongfully  rs- 
f  used  to  sign  the  certificate  (m) . 

If  the  condition  precedent  be  not  performed  the  plaintiff  cannot 
succeed  in  his  action  even  if  the  non-performance  is  under  the  con- 

(j)  Joel  V.  Law  Union  and  Crown,  (1908)  2  K.  B.  863,  per  Ijord 
Moulton,  L.J.,  at  p.  885. 

(k)  London  Assurance  v.  Mansell,  11  Ch.  D.  363,  48  L.  J.  Oh.  331,  27  W.  E. 
444.     And  see  Russell  v.  Canada  Life  Go.,  32  U.  O.  (C.  P.)  256. 

(J)  Anderson  v.  Fitzgerald,  4  H.  L.  0.  484,  17  Jur.  995.  See  also  per  Lord 
Blackburn,  Thomson  v.  Weems,  9  App.  Cas.  671.  Consider  Joel  v.  Law 
Union  and  Crown,  (1908)  2  K.  B.  863,  77  L.  J.  K.  B.  1108,  per  Lord  Moulton. 

(ot)   Worsley  v.  Wood,  6  T.  E.  710. 
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tract  attributable  to  the  defendant.  For  example:  The  proprietors 
of  the  newspaper  Tit-bits  advertised  that  100?.  would  be  paid  by 
a  certain  insurance  company  to  the  person  whom  the  proprietors 
decided  to  be  next-of-kin  of  any  one  killed  in  a  railway  accident 
who  was  proved  to  have  been  a  constant  subscriber  to  the  paper. 
A  person  having  been  killed,  the  proprietors  paid  the  insurance- 
money  to  the  widow;  but  the  children  of  the  deceased  by  a  former 
marriage  sued  them  as  next-of-kin,  and  it  was  held  that  they  could 
not  recover  without  producing  the  decision  of  the  defendants  that 
they  were  the  next-of-kin,  that  being  a  condition  precedent  to 
recovery  (n). 

And  where  the  periodical  called  Answers  announced  that  1,000L 
would  be  paid  to  the  person  adjudged  by  the  editor  to  be  the  next- 
of-kin  of  the  deceased,  and  the  deceased  was  survived  by  three 
brothers  and  a  sister,  the  editor  having  adjudged  the  sister  to  be 
the  next-of-kin,  and  paid  the  money  to  her,  it  was  held  that  the 
brothers  were  not  entitled  to  any  share  of  it  (o) . 

Fact  warranted  irmtst  be  strictly  true. — Where  the  questions 
and  answers  of  a  proposal  form  the  basis  of  the  contract,  their 
materiality  cannot  be  disputed  by  the  assured  (j?),  and  where  a 
thing  is  warranted  to  be  of  a  particular  nature  or  description, 
it  must  be  exactly  such  as  it  is  represented  to  be,  otherwise  the 
policy  is  void.  Therefore  where  a  policy  of  fire  insurance  on  a 
mill  contained  the  following  warranty:  "  Warranted  that  the  above 
mill  is  conformable  to  the  first  class  of  cotton  and  woollen  rates 
delivered  herewith,"  the  mill  proved  not  to  be  of  the  first  class,  and 
the  House  of  Lords  decided  that  an  action  on  the  policy  could  not 
be  supported.  In  giving  judgment  Lord  Eldon  said:  "It  is  a 
first  principle  of  the  law  of  insuraoice  on  all  occasions  that  where  a 
representation  is  material  it  must  be  complied  with;  if  immaterial, 
that  immateriality  may  be  inquired  into  and  shown;  but  if  there 
is  a  wai'ranty,  it  is  part  of  the  contract  that  the  matter  is  such  as  it 

(»)  Law  V.  George  Newnes,  31  Sco.  L.  B.  888.  Mmrhead  v.  Forth  and 
North  Sea  Steamboat  Mutual  Insurance  Association,  10  Times  L.  R.  82.' 

(o)  Hunter  v.  Hunter,  7  F.  136,  Ct.  of  Sess. 

Qp)  Anderson  v.  Fitzgerald,  4  H.  L.  0.  484,  17  Jur.  995.  It  is  to  be  noted,, 
however,  that  in  Canada  if  in  a  fire  policy  a  Btateunent  is  warranted  it  is 
sufficient  if  it  ia  substantially  true,  in  England  it  must  be  literally  true.  See 
Grant  v.  Equitable,  14  Low.  Can.  R.  493. 
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is  represenbed  to  be.  Therefore  the  materiality  or  imtaateriality 
signifies  nothing.  -The  only  qnestdioia  is  as  to  the  mere  fact,  What 
is  the  building'  de  facto  that  I  have  iasuned?  (g).  But  where  a 
pidLicy  on  cotton^miUs  contained  a  -warranty  that  they  should  be 
"worked  By  day  only,  and  a  steajm-^engine  and  horizontal  shafts 
■were  worked  by  night,  it  was  held  to  be  no  breach  of  the 
warranty  (r).  And  a  warranty  that  a  mill  is  "worked  by  day 
only  "  is  not  broken  by  some  portion  of  the  machinery  being  in 
motion  by  night  (s) .  If  a  fact  is  warranted  and  the  truth  is 
otherwise  the  policy  will  be  avoided'  though  the  insurer  was  aware 
of  the  true  facts  (t) . 

Not  every  answer  to  a  question  put  by  the  insurers  is  a  warranty. 
Answers  may  be  mere  statements  of  intention  or  opinion,  and  not 
intended  as  a  warranty  or  representation  (u) . 

Answers  represmtatians  rather  than  warranties. — They  wiU  be 
read  rather  as  representations  than  warranties  unless  it  is  cldar 
from  the  contract  that  both  parties  meant  them  to  be 
warranties  {x). 

Expression  of  intention  or  opinion. — Thus,  a  steamer  was  in- 
sured and  was  described  by  the  assured  as  "now  lying  in  the  T. 
dock  and  intended  to  navigate  the  St.  Lawrence  as  a  freight 
boat,  and  to  be  laid  up  for  the  winter  in  a  place  approved  by  this 
company."  The  vessel  was  destroyed  eleven  months  afterwards 
by  fire,  and  had  remained  in  dock  the  whole  time,  and  it  was  held 
(reversing  the  judgment  of  the  Queen's  Bench  of  Lower  Canada) 
that  the  words  were  not  a  warranty,  but  merely  expressed  an 
intention  that  the  vessel  should  navigate  as  mentioned  («/) . 

{q)   Nevjcastle  Fire  Insurance  Co.  v.  Macmorran,  3  Dow  H.   L.  255. 

(r)   Whitehead  v.  Priee^  2  C.  M.  &  B.  447.    Mayall  v.  Mitford,  6  A.  &  E.  670. 

(«)  Mayall  v.  Mitford,  6  A.  &  E.  670,  1  N.  &  P.  732.  Whitehead  v.  Pria, 
2  C.  M.  &  B.  447,  1  Gale  Ex.  151. 

(i)  Cruimond  n.  Fidelity-Phoenix  (1912),  10  E.  L.  E.  562.  Compare  Lord 
Moulton's  dicta  in  Joel  v.  Law  Union  and  Grown,  (1908)  2  K.  B.  863,  77 
L.  J.  K.  B.  1108,  99  L.  T.  712. 

(«)   Benham    v.    United    Guarantee    Co.,    21    L.    J.    Ex.    317,    16   Jur.   691, 

7  Ex.  744.     Anderson  v.  Paci-fic  Co.,  L.  B.  7  C.  P.  65,  26  L.  T.  JST..  S.  130, 
20  W.  B.  280. 

(a;)  Phoenix  v.  Raddin,  120  XJ.  S.  183. 

iy)  Grant  v.  Etna  Insurance  Co.,  15  Moore  P.  C.  516,  6  L.  T.  N.  S.  735, 

8  Jur.  N.  S.  705,  10  W.  B.  772. 
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Insured  need  not  state  in  detail  facts  covered  hy  warranty. — 
The  insured  is  not  bound  to  "state  in  detail  facts  covered  by  a 
warranty  except  in  answer  to  inquiries  made  by  the  insurer;  e.g., 
where  a  life  was  insured  with  warranty  that  the  life  was  a  good 
one  and  the  person  whose  life  was  insured  suffered  from  an  old 
wound,  which  circumstance  was  not  mentioned  to  the  insurers, 
the  life  having  died  from  an  illness  which  had  no  connection  with 
the  wound,  the  non-disclosure  did  not  disentitle  the  assured  from' 
recovering,  because  the  question  to  be  decided  was — Has  the 
warranty  been  proved  true?  in  other  words.  Was  the  life  a  good 
one?  not.  Was  the  life  subject  to  any  particular  infirmity?  Lord 
Mansfield  said:  "Where  an  insurance  is  upon  a  representation, 
every  material  circumstance  should  be  mentioned,  such  as  age, 
way  of  life,  &c.,  but  where  there  is  a  warranty  nothing  need  be 
told,  but  it  must  in  general  be  proved,  if  litigated,  that  the  life  was 
in  fact  a  good  one,"  and  so  it  may  be  though  he  have  a  particular 
infirmity  {z) 

"  The  insurers  may  stipulate  for  any  warranty  they  please,  and 
if  the  assured  undertakes  that  warranty,  although  it  may  be  some- 
thing not  within  his  or  her  knowledge,  he  or  she  must  abide  the 
consequences.  But  when  the  insurers  intend  that  there  is  a 
warranty  of  that  sorit,  they  must  make  it  very  plain  that  such  is 
their  intention  (a).  They  must  use  unequivocal  language,  such 
as  persons  of  ordinary  intelligence  may  without  any  difficulty 
understand"  (&). 

"So  far  as  known." — A  warranty  that  facts  stated  are  true, 
"so  far  as  known  to  the  applicant,"  ''  to  the  best  of  my  knowledge 
and  belief,"  will  be  construed  less  strictly  than  one  without  these 
qualifying  words  (c) .  Proof  that  the  applicant  knew  facts  not 
stated  would  be  on  the  defendants  {d) . 

(z)  Ross  V.  Bradshaw,  1  Wm.  Bl.  312,  2  Park  Ins.  934  (Stli  ed.).  Willis 
V.  Poole,  2  Park  935  (8th  ed.). 

(ffl)  Gibson  v.  Small,  i  H.  L.  C.  3.53. 

(&)  Life  Association  of  Scotland  v.  Foster,  11  C.  S.  C.  (3rd  series)  '2.31,  364, 
per  Lord  Deas,  3T1,  per  Lord  Ardmillan.  Buckett  v.  JJ'iNiniiis,  2  Cr.  &  iM. 
348,  distingTiished.     Mare  v.  Barstow,  8  Jur.  928. 

(c)  Miller  v.  Confederation  Life  (1887),  11  Ont.  R.  120.  Sawyer  v.  Mutual 
Life  (1912),  21  W.  L.  R.  493. 

{d')  WilMns  v.  Geririania,  -57  Iowa  529.  Garcelon  -v..  Hampden  Insurance 
Co.,  .30  Maine  580. 
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The  falsity  of  a  statement  made  by  the  insured  on  procuring 
an  insurance  policy  that  neither  of  the  parents  nor  grandparents  of 
the  insured,  "  so  far  as  known,"  had  died  of  consumption  does 
not  constitute  a  breach  of  warraiity  unless  the  fact  that  a  relative 
within  the  degree  insured  had  so  died  was  known  to  the  insured 
at  the  time  when  he  made  the  statement  (e). 

"So  fa?-  as  known"  unth  warranty. — An  application  for  in- 
surance recited  "  that  the  foregoing  is  a  just,  full,  and  true  exposi- 
tion of  all  the  facts  and  circumstances  in  regard  to  the  condition, 
situation,  and  value  of  the  property  to  be  insured,  so  far  as  the 
same  are  known  to  the  applicant;  and  the  same  is  hereby  made  a 
condition  of  the  insurance  and  a  warranty  on  the  part  of  the  in- 
sured"; and  it  Was  held  that  in  the  absence  of  fraud  or  gross 
negligence,  the  insurer  would  not  be  relieved  from  the  contract  by 
incorrect  representations  (/) . 

"Knowledge  and  belief." — A  declaration  that  statements  are 
true  to  the  best  of  the  applicant's  knowledge  and  belief,  and  that 
any  untrue  statement  or  any  concealment  of  facts  shall  forfeit  his 
rights,  does  not  constitute  a  warranty  of  the  truthfulness  of  the 
statements  (g). 

Good  health  means  reasonably  good  health. — Where  there  is  a 
warranty  that  the  person  whose  life  is  insured  is  in  health,  or  in 
good  health  {h),  it  is  sufficient  if  he  is  in  a  reasonably  good  state  of 
health,  and  even  if  he  laboured  under  a  particular  infirmity,  if  it 
can  be  proved  by  medical  men  that  it  did  not  at  all  in  their  judg- 
ment contribute  to  his  death,  the  warteinty  of  health  has  been 
fully  ooimplied  with,  and  the  insurer  is  liable.  Therefore  where 
a  policy  contained  a  warranty  that  B.  wlas  in  good  health  when 
the  policy  was  underwritten,  and  it  appaared  in  evidence  that, 
•  though  he  was  troubled  with  spasms  and  cramps  from  violent 
fits  of  the  gout,  he  was  in  as  good  a  stats  of  health  when  that 

(e)   Bavls  v.  Supreme  Lodge,  ^c.  (1898),  35  Hun.  (N.  Y.)  354. 

(/)  Fisher  V.  Crescent  Ins.  Co.,  33  Fed.  Eep.  pi9.  Delahaye  v.  British 
Umpire,  13  Times  L.  E.  245.  / 

(ff)  Egan  v.  Thr,  Supreme  Council,  ^e..(1898),  32.Hun.  (N.  Y.)  245.  Smeyer 
V.  Mutual  Life  (1912),  21  W.  L.  R.  493.  I 

(h)  For  a  oonaideration  of  th«  meaning  of  the  term  "  good  health,"  see  Torlee 
V.    Yorlcshire  Insurance  Co.,    (1918)    1  K.  B.   662i  at  pp.   668,  669. 
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policy  -ttab  undenvritben  as  he  had  enjoyed  for  a  long  time,  Lord 
Mansfield  said:  "Such  a  warranty  could  never  mean  that  a  man 
has  not  in  him  the  seeds  of  some  disorder.  We  are  all  born  with 
the  seeds  of  mortality  in  us"  (i). 

Assured  not  subject  to  gout  or  fits. — So  where  a  policy  con- 
tains a  warranty  that  the  assured  "has  not  been  afflicted  with  nor 
is  subject  to  gout,  fits,  &c.,"  such  warranty  is  not  broken  by  the 
fact  of  the  assured  having  had  an  epileptic  fit  in  consequence  of 
an  accident.  Lord  Abinger  said:  "The  interpretation  I  put  on 
a  clause  of  this  kind  is  not  that  the  party  never  accidentally  had 
a  fit,  but  that  he  was  not  at  the  time  of  the  assurance  being  made  a 
person  habitually  or  constitutionally  afflicted  with  fits,  a  person 
liable  to  fits  from  some  peculiarity  of  temperament  either  natural 
or  contracted  from  some  cause  or  other  during  life"  (k). 

Material  statement  untrue,  but  not  to  knowledge  ■  of  assured. — 
A  proviso  in  a  policy  that  if  the  declaration  under  the  hand  of 
the  person  assured  delivered  at  the  insurance  office  as  the  basis  of 
the  insurance  is  not  in  every  respect  true,  and  that  if  there  bas 
been  any  misrepresentation,  &c.,  then  the  insurance  will  be  void, 
will  avoid  the  policy,  if  a  statement  of  a  material  fact  contained  in 
the  declaration  is  untrue,  though  not  to  the  knowledge  of  the 
assured  (I). 

Return  of  premiuims .^-li  there  is  a  warranty  of  a  particular 
fact  simpliciter,  e.g.,  against  disease,  then,  if  it  is  prftved  untrue, 
the  risk  will  never  have  attached;  the  premiums  therefore  will 
never  have  become  due,  and  may,  if  paid,  be  recovered  back  as 
money  paid  without  consideration.  But  if  it  is  also  a  term  of  the 
contract  that  if  the  statements  are  untrue  the  premiums  shall  be 

(i)  Willis  V.  Poole,  2  Parii  935  (8th  ed.).  Moss  v.  Bradshaw,  1  Wm.  Bl.  312, 
2  Park  934  (8th  ed.). 

(A)  Chattock  V.  Sho-we,  1  Mo.  &  Rob.  498. 

(I)  M' Donald  v.  Law  Union  Fire  and  Life  Assurance,  L.  B.  9  Q.  B.  328, 
43  L.  J.  Q.  B.  131,  30  L.  T.  N.  S.  545,  22  W.  E.  530.  Life  Asaun»nce  of 
Scotland  v.  Foster,  11  C.  8.  C.  (3rd  series)  351.  Hutchison  v.  National, 
7  C.  S.  C.  (2nd  series)  467.  M'Lmos  v.  U.  K.  Temperanoe,  23  C.  S.  C. 
(2nd  series)  559.  Thomson  v.  U'eems,  9  App.  Cas.  684.  Weems  v.  Standard 
Co.,  21  So.  li.  B.  791. 
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forfeited,  then  what  is  untrue  so  as  to  avoid  the  insurance  is  also 
untrue  so  as  to  cause  the  forfeiture  of  the  premium  (m) . 

If  the  office  re-insures,  and,  though  there  is  a  breach  of  warranty 
hj  the  assured,  settles,  it  is  probable,  at  least  if  the  re-insurance 
contract  is  similar  in  terms  to  that  contained  in  the  Australian 
Widows'  Fund  Life  ca&e,  that  the  re-insurers  may  refuse  to  pay 
the  office  under  the  re-insuranoe  contract  {n) . 

Warranty  must  be  in,  or  referred  to  in,  the  piolicy. — The 
■warranty  or  condition  must  be  contained  in  the  policy  or  in  some 
paper  referred  to  by  the  policy,  a-nd  if  a  policy  under  seal 
refer  to  conditions  contained  in,  a  printed  paper  without  seal  or 
.signature,  those  conditions  become  part  of  the  contract  between 
the  parties,  and  must  be  complied  with  before  the  assured  can 
recover  (o). 

But  though  a  written  paper  be  wraf)ped  up  in  the  policy  when 
it  is  brought  to  the  insurers  to  subscribe,  and  shown  to  them  at  that 
time,  or  even  though  it  be  wafered  to  the  policy  at  the  time  of  sub- 
scribing, still  it  is  not  in  either  case  a  warranty  or  to  be  con- 
sidered as  part  of  the  policy  itself,  but  only  as  a  representation  {p). 

Evidence  of  breach  of  warranty. — Declaration  of  the  insured 
uttered  some  2^  years  before  the  insurance,  and  not  shown  to  have 
been  parts  of  the  res  giestce  of  any  acts  or  facts  indicating  a 
diseased  condition  of  the  insured,  which  tlie  declarations  tended 
to  explain,  have  in  America  been  held  not  admissible  to  show  a 
breach  of  warranty  (g). 

Particulars  required. — If  the  insurers  dispute  the  title  to  recover 
on  the  policy  on  the  ground  that  in  the  proposals  the  assured 
stated  he  had  not  had  certain  diseases,  whereas  he  in  fact  at  the 

I 

(m)  Thomson  v.  Weems,  9  App.  Caa.  671.  IVeems  v.  Standard  Co.,  21 
Sc.  L.  R.  791. 

(«)  Australian  Widows'  Fund  Lije  v.  2\atio)iaV-  iLutual  Life,  (1914)  A.  0. 
•634,  reversing  (1912)  14  C.  L.  K.  141.  ' 

(o)  Routledge  v.  Burrell,  1  H.  Bl.  255.  Worileij  v.  Wood,  6  T.  R.  710. 
Oldham  v.  Bewicke,  2  H.  Bl.  277,  note.  Goddard.  v.  Hast  Texas,  #c.,  60  Am. 
Rep.  1. 

(?))  Bean  v.  Stupart,  1  Doug.  12,  note.  Godda,)d  v.  East  Texas,  ^c,  60  Am. 
Rep.  1. 

(51)  Pennsylvania  Mutual  Life  Iiisuruncs  Co.  i.   Wiler,  50  Am.  Rep.  769. 
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time  had  one  of  them,  they  will  be  obliged'  to  give  particulars, 
of  the  symptoms  of  the  disease  alleged  (r) . 

Date. — If  one  company  takes  over  another's  business,  and 
issues  a  new  policy  of  its  own  for  on©  surrendered,  the  warranties 
therein  relate  back  to  the  date  of  the  original  and  not  of  the  sub- 
stituted 'pDlicy  (s) .  The  liability  is  shifted  or  re-insured,  not 
lessened  or  altered. 

The  insurers  are  not  precluded  from  setting  up  breach  of 
warranty  in  proposals  by  the  fact  that  they  have  doubted  their 
truth  and  have  sought  and  received  from'  their  agent  a  further  and 
at  one  time  satisfactory  report  (i). 

(r)  Marshall  v.  Emperor  Lif&,  L.  K.  1  Q.  B.  35,  23  L.  J.  Q.  B.  89,  13 
L.  T.  N.  S.  281,  12  Jur.  N.  S.  293.  Chirdlestone  v.  North  British  and  Mer- 
aa-ntile,  11  Eq.  197,  40  L.  J.  Ch.  230,  23  L.  T.  N.  S.  392;  followed  ia 
America,  Dmght  v.  Germama,  22  Hun.  (N.  Y.)  167. 

(s)  Cahm  v.  Continental  Life,  69  N.  Y.  300. 

(t)  Bussell  V.  Canada  Co.,  8  Ontario  (App.)  716. 
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CHAPTER  VII. 

MISREPRESENTATION,    NON-DISCLOSURE   AND   CONCE.\LMENT. 

The  utmost  degree  of  good  faith  is  required  from  an  assured  in 
effecting  a  policy  of  assurance.  He  must  not  only  state  all  matters 
■of  fact  within  his  knowledge  (a)  which  he  believes  to  be  material 
to  the  question  of  the  insurance,  but  all  which  in  point  of  facft 
are  so.  If  he  conceals  anything  that  he  knows  to  be  material,  it 
is  a  fraud  ;but  besides  that,  if  he  fails  to  disclose  anything  that 
inay  influence  the  rate  of  premium  which  the  insurers  may  re- 
quire, although  he  does  not  know  that  it  would  have  that  effect,. 
such  non -disclosure  entirely  vitiates  the  policy  (&). 

RepresentaUon  and  warranty. — It  has  been  before  shown 
(pp.  148,  151)  that  where  an  answer  amounts  to  a  warranty  its 
incorrectness  constitutes  a  defence  to  an  action  on  the  policy,  even 
if  it  bo  not  material  and  be  made  in  good  faith.  If,  however, 
the  answer  is  merely  a  representation,  the  insurance  company  can 
only  avoid  payment  by  proving  that  the  answer  was  untrue  and 
fraudulent,  or  that  it  was  untrue  and  material  to  the  risk  (c) .  That 
is  material  which  a  reasonable  man  would  regard  as  material,  not 
necessarily  what  the  assured  so  regarded  (d) . 

(as)  Cantiere  Mecoanico  Brindisino  v.  Janson,  (1912)  3  K.  B.  112,  81  L.  .T. 
X.  B.  1043,  107  L.  T.  281,  28  T.  L.  U.  564,  17  Com.  Cas.  332. 

Q>)  Per  Eolfe,  B.  Dalglish  v.  Jarvie,  2  M'N.  &  G.  331,  243.  See  also 
per  Lord  Blackburn,  in  Brownlie  v.  Campbell  (1880),  5  A.  0.  925,  at  p.  954. 
London  Assurance  v.  Mansd,  L.  B.  11  Ch.  D.  368,  48  L.  J.  Ch.  331,  27  W.  JR. 
444.  Maynard  v.  Rhode,  1  Car.  &  P.  360,  5  DoWl.  &  R.  266.  M'Bonald  v. 
Law  Union,  ^d.,  L.  B.  9  Q.  B.  328,  43  L.  J.  N.  S.  Q.  B.  131,  30  L.  T.  N.  S. 
545,  22  W.  R.  530.  Suckeit  v.  Williams,  3  L.  J.  N.  S.  Ex.  141,  Or.  &  M. 
348.  Moens  v.  Heyworth,  10  M.  &  W.  147,  per  Parke,  B.,  157.  Wainwright 
V.  Bland,  5  L.  J.  N.  S.  Ex.  147,  1  M.  &  W.  32,  1  Mo.  &  E.  481.  Fowkesv. 
London  and  Manchester,  8  L.  T.  N.  S.  309,  32  L.  J.  Q.  B.  153,  3  B.  &  S.  917, 
11  W.  B.  622.    Cory  v.  Patton  (1874),  L.  B.  9  Q.  B.  577. 

(c)  Fitzgerald  v.  Swpreme  Council  of  the  Catholic  Association,  39  Hun. 
(N.  Y.)  251.    Mce  v.  Fidelity,  #c.  Co.,  103  Fed.  Bep.  427. 

{d)  Joel  V.  Law  Union  and  Crown,  (1908)  2  K.  B..  863,  77  L.  J.  K.  B. 
1108,  99  L.  T.  712,  24  T.  L.  B.  898,  52  S.  J.  740. 
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Retiirtt  of  premiums. — Where  companies  go  beyond  the  law  and 
protect  themselves  by  a  stipulation  that  a  statement  which  is  not  a 
^^■arranty  but  a  representation  shall  if  contrary  to  the  fact  avoid 
the  policy,  then,  though  that  statement  be  untrue,  but  not  to 
the  knowledge  of  the  person  making  it,  the  assured  may  reoover 
the  sums  which  he  has  paid  for  the  insurance  (e).  Generally  inno- 
cent misrepresentation  and  non-disclosure  entitle  the  office  to  avoid, 
but  premiums  paid  must  he  returned;  fraud  and  intentional  con- 
cealment avoid,  and  the  assured  is  not  entitled  to  the  return  of 
premiums  (/) . 

As  a  general  rule  answers  to  questions  will  be  construed  as 
representations  and  not  as  warranties,  unless  the  form  of  the 
contract  clearly  shows  that  they  were  intended  to  be  taken  as 
warranties  (g) . 

Concealment  or  fruvd  of  agent. — And  through  however  many 
hands  the  ofier  of  an  insurance  may  pass,  if  there  be  a  concealment 
by  the  assured  or  his  agent  through  whom  the  .policy  is  effected, 
the  policy  is  avoided  (K) . 

Where  a  policy  is  effected  in  consequence  of  the  assured' s  being 
misled  by  the  fraud  of  the  insurer's  agent,  the  assured  may  recover 
premiums  paid  although  the  office  had  been  at  risk  from  the  time 
the  policy  was  issued  to  the  time  the  assured  rescinded  {i) .  For 
return  of  premiums  to  be  ordered,  however,  the  misrepresentation 
must  be  one  of  fact,  e.g.,  not  merely  an  .estimation  of  the  value 
of  the  policy  (fc). 

Materiality. — It  is  a  question  for  the  jurj-  whether  any  par- 
ticular fact  is  or  is  not  material  when  its  truth  is  not  warranted  or 
made  a  condition  precedent  (?). 

(e)  Anderson  v.  Fitzgerald,  4  II.  L.  507. 

(/)  Feise  v.  FarkinsoA  (1812),  4  Taunt.  640,  per  Gibbs,  J.,  at  p.  641. 
Anderson  v.  Thorntmi  (1853),  8  Ex.  425. 

(q)  Fidelity  Mutual,  #c.  v.  Jeffries,  107  Fed.  Eep.  408. 

(A)  Blackburn  v.  Hasland,  21  Q.  B.  D.  153,  59  L.  T.  407,  57  L.  J.  Q.  B. 
479   36  W.  E..  855.     Blackburn,  Lo^oe  ^  Co.  v.  Vigors,  12  App.  Gas.  531. 

(0  Refuge  Assurance  Co.  v.  Kettlewell,  (1908)  1  K.  B.  545,  77  L.  J.  K.  B. 
421,  afBrmed  (1909)  A.  O.  243,  78  L.  J.  K.  B.  519.  Shaw  v.  Mutual  Life 
(1910),  17  O.  W.  E.  33. 

(,5!)  Boyd  V.  Colonial  Mutual  Life  (1910),  29  N.  Z.  L.  E.  41. 

(Z)  Lindenau  v.  Desborough,  8  B.  &  O.  586.  Morrison  v.  Muspratt,  4  Bing. 
60.    Fidelity  and  Cas-ualty,  |o.  v.  Alport,  67  Fed.  Eep.  460. 
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All  material  facts  to  be  disclosed. — Policies  of  insurance  are 
made  upon  an  implied  contract  between  the  parties  that  ^everything 
material  known  to  the  assured  should  be  disclosed.  That  is  tha 
basis  on  which  the  contract  proceeds,  and  it  is  material  to  see 
that  it  is  not  obtained  by  means  of  untrue  representation,  non- 
disclosure, or  concealment  in  any  respect  (m),  that  means  in  any 
material  respect  (n),  any  respect  which  a  reasonable  man  would 
think  material  (o).  "It  does  not  matter  whether  the  insurance 
is  on  ships,  houses,  or  lives,  the  insurer  should  be  informed  of 
everjr  material  circumstance  within  the  knowledge  of  the  assured; 
and  the  proper  question  is  whether  any  particular  circumstance 
was  in  fact  material,  and  not  whether  the  party  believed  it  to 
be  «o"  (p). 

The  duties  of  the  assured  are  well  expressed  in  the  Australian 
case  of  Dalgety  d  Co.  v.  Australian  Mutual (q),  viz.,  "The 
assured  is  bound  to  disclose  all  material  facts  which  he  knows, 
unless  the  insurer  knows  these  facts  or  is  presumed  to  know  them, 
or  takes  on  himself  knowledge,  or  waives  information;  and  if 
this  disclosure  is  not  made  whether  from  design,  accident,  inad- 
vertence, or  mistake,  the  contract  is  voidable  at  the  option  of  the 
party  misled." 

Concealment  and  non-disclosure. — Concealment  properiy  so 
called  connotes  intention,  i.e.,  a,  knowledge  that  the  fact  is  material 
and  should  be  disclosed,  but  it  is  frequently  confused  with  innocent 
non -disclosure.  As  regards  avoidance  of  the  contract,  conceal- 
ment and  non-disclosure  as  regards  matters  that  it  is  one's  duty 
to  disclose  have  the  same  effect.  The  difference  is  found  when 
one  is  considering  return  of  premiums. 

Where  an  instrument  in  the  form  of  a  policy  was  underwritten, 
guaranteeing  the  solvency  of  a  surety  for  the  repayment  of  a  loan, 
and  the  underwriter  made  no  inquiry  as  to  the  conditions  of  such 

(m)  Moens  \.  Meyworth,  10  il.  &  W.  157. 

(»)  London  Asgurance  v.  Hansel,  11  Ch.  D.  368,  per  Jessel,  iI.E. 

(o)  Lindenau  v.  Deebarough,  ubi  sup.,  per  Lord  Tenterden.  .Joel  v.  Law 
Union  and  Cr&vjii,  (1908)  2  K.  B.  863,  per  Lord  Moulton. 

(p)  Befiham  v.  United  Guarantee  Co.,  7  Ex.  744,  21  L.  J.  Ex.  317,  16  Jur. 
691.  Lindenau  v.  Diiborough,  ubi  m.-p.,  per  Bayley,  J.  Newcastle  Fire  Co. 
V.  Macmorran,  3  Dow  H.  L.  255. 

(?)  (1908),  V.  L.  E.  481,  30  A.  L.  T.  4. 
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loan  and  they  were  not  disclosed  to  him,  it  was  held  by  the  House 
of  Lords  that  such  non -disclosure  was  no  defence,  the  same  not 
being  material  to  the  only  risk,  namely,  the  solvency  of  the 
surety  (r). 

Special  clauses. — Clauses  in  the  application  and  in  the  policy 
declaring  the  contract  void  if  the  answers  were  untrue,  are  to 
be  construed  as  requiring  as  a  condition  precedent  to  a  valid  con- 
tract nothing  more  than  that  the  insured  should  observe  good  faith 
towards  the  insurance  company,  and  make  full,  direct,  and  honest 
answers  to  all  questions,  \vithout  evasion  or  fraud,  and  without 
suppression,  misrepresentation,  or  concealment  of  facts  with  which 
the  company  ought  to  be  made  acquainted  (s).  Even  though  the 
proposal  and  declaration  are  made  the  basis  of  the  contract,  the 
answers  of  the  assured  to  questions  put  by  the  medical  oiRoer  of 
the  office  do  not  form  part  of  the  basis  of  the  contract  (t) . 

Insurance  icifhout  wyy  representation  by  assured. — When  a  man 
effects  an  insurance  upon  a  life  generally  without  any  representa- 
tion of  the  state  of  the  life  insured,  the  insurer  takes  all  the  risk, 
unless  there  was  some  fi-aud  in  the  person  insuring,  either  by  his 
suppressing  some  circumstances  which  he  knew  or  by  alleging- 
what  wa^  false.  If  the  person  insuring  knew  no  more  than  the 
insurer,  the  latter  takes  the  risk  (m)  . 

Mere  "  belief  "  of  assured. — Although  a  material  misrepresenta- 
tion may  avoid  an  insurance  policy  though  made  by  mistake, 
and  not  with  fraudulent  intent  (x) ;  yet  if  the  person  effecting 
the  insurance  only  says  "he  believes"  the  person  whose  life  is 
insured  "to  be  in  good  health,"  knowing  nothing  about  it  nor 
having  any  reason  to  believe  the  contrary,  then,  though  the  person 

(r)  Seaton  v.  Burn^ind,  (1900)  App.  Cas.  135. 

(s)  Moulor  V.  American  Life,  ^c,  111  U.  S.  335. 

(t)  Joel  V.  Law  Union  and  Crown,  (1908)  2  K.  B.  863,  77  L.  J.  K.  3- 
1108,  99  L.  T.  712,  24  T.  L.  B.  898,  52  S.  J.  740. 

(«)  Per  Lord  Mansfield.  Ross  v.  Bradshaw,  1  W.  Bl.  312,  2  Park  Ins.  934 
(8th  ed.)- 

(«)  CarrollUm  Furniture,  fc.  v.  American  Credit,  ^c,  115  Fed.  Rep.  77. 
Fitzgerald  v.  Supreme  Coun-cil  of  Catholic  Association  (1899),  39  Hun.  (ST.  Y.) 
251. 
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is  not  in  good  health,  it  would  not  avoid  the  policy,  because  the 
insurer  takes  the  risk  upon  himself  (y) . 

"Knowledge  and  belief." — And  where  the  applicant  has  not 
been  guilty  of  fraud,  representations  made  by  him  as  to  his  age 
acooi-diug  to  the  best  of  his  knowledge  and  belief,  and  believed 
by  him  to  be  true  although  in  fact  false,  constitute  no  defence  to 
an.  action  on  the  policy  (z) . 

Former  maladies. — Statements  by  tho  applicant  as  to  his 
maladies  are  material,  and  he  should  state  the  facts  cori-ectly  so 
far  as  he  knows  them,  but  he  is  not  expected  to  mention  all  of  his 
temporary  derangements  from  which  he  has  recovered  without 
impairment  of  his  general  health.  If,  however,  he  has  had  any 
disease  likely  to  affect  his  general  health  and  fails  to  remember 
it  the  policy  may  be  avoided  (a) .  Query  as  to  the  position  whei'e 
the  assured  answers  a  question  wrongly,  not  recognizing  the  tech- 
nical name  for  a  disease  which  he  knew  by  its  comtnon  name  (b). 

Condition — Misdescription^ . — The  condition  in  a  fire  policy  as 
to  misdescription  of  the  premises  applies  only  to  the  condition  of 
the  premises  when  the  policy  begins  to  run.  If  the  description  is 
not  correct,  the  policy  does  not  begin  to  run  at  all,  or  runs  only  as 
to  parts  unaffected  by  the  breach  of  condition.  If  it  is  fully 
performed,  nothing  which  happens  afterwards,  not  even  a  change 
of  business,  could  affect  the  policy  as  to  that  condition  (a). 

If  there  be  fraud  in  a  representation,  it  avoids  the  policy  as  a 
fraud,  but  not  as  a  part  of  the  agreement  (d) . 

Effect  of  ndsrepresentation  where  part  of  policy. — If  repre- 
sentations are  made  part  of  the  policy,  they  become  warranties; 
and  if  they  are  untrue,  the  policy  will  be  avoided,  even  if  the* 
loss  has  not  arisen  from  the  fact  concealed  or  mistrepreeented  (e). 

(if)  Pawson  V.  Watson,  2  Cbwp.  787. 

(z)  JSffan  V.  Supreme  Council  of  CathoUc  Association  (1898),  32  Hun.  (N.  Y.) 
245. 

(a)  Fidelity  Mutual,  ^c.  v.  Percy's  Executors,  63  Blatchford  (U.  S.),  717. 

(6)  Prudential  v.  Carrier  (1912),  43  Que.  S.  C.  97. 

(c)  Pirn  V.  Eeid,  6  M.  &  G.  1  (24),  12  L.  J.  C.  P.  299.  Shaw  v.  Robberds, 
]  N.  &  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S.  K.  B.  106. 

((f)  Per  Lord  Mansfield.  Pawson  v.  Watson,  2  Cowp.  787.  Fitzgerald  v. 
Supreme  Council  of  CathoUc  Association,  39  Hun.  (N.  Y.)  251. 

(e)  Maynard  v.  Rhode,  1  Car.  &  P.  360,  5  Dowl.  &  By.  266. 
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M isrcpresentofioii  hy  insurer. — The  policy  would  equally  be 
Toid  if  the  insurer  misrepresented  or  concealed  a  material  fact; 
as,  for  example,  if  he  insured  a  ship  on  her  \oyag-o  which  he 
privately  knew  to  be  arrived:  and  an  action  would  lie  against  him 
to  recover  the  premium.  "'  The  governing  principle,"  s;ud  Lord 
Mansfield,  "is  applicable  to  all  contracts  and  dealings.  Crood 
faith  forbids  eitJbier  party,  by  concealing  what  he  privately  knows, 
to  draw  the  other  into  a  barg-ain  from  his  ignorance  of  that  fact 
and  his  believing  the  contrary"  (/). 

Statements  must  he  true  n-hen  contract  made. — Statements  made 
by  a  person  in  a  proposal  for  life  assurance  must  be  true  at  the 
time  at  which  tlie  contract  of  assurance  is  actually  made.  There- 
fore where  statements  regarding  the  proposer  s  health  were  to  be 
taien  as  the  basis  of  the  contract,  and  the  proposal  containing 
them  was  accepted  upon  the  terms  that  no  insuiunce  should  take 
place  until  the  first  premium  was  paid,  the  company  wa«  held 
justified  in  refusing  to  accept  the  premium,  a  material  alteration 
having  occurred  in  the  proposer's  health  between  the  date  of  the 
propositi  and  the  tender  of  the  premium  (<?). 

Agent  of  a.^.s:ured  must  disclose  fully. — Any  person  acting  by 
the  direction  of  the  insured,  and  who  is  instrumental  in  procuring 
the  insurance,  is  bound  to  disclose  all  he  knows  to  the  insui-ers 
before  the  policy  is  effected,  and  where  any  misrepresentation 
arises  from  his  fraud  or  negligence  the  policy  is  void  (li). 

Agent's  Tcnowledge,  principal's  knowledge. — And  the  insurer 
contracts  on  the  basis  that  all  material  facts  known  to  the  agent 
who  effects  the  insurance  have  been  by  him  communica.ted  in  due 
course  to  his  principal;  but  this  rule  does  not  extend  to  knowledge 
acquii'ed  by  an  agent  to  insure,  in  a  case  where  his  agency  has 
terminated  without  an  insitrance  being  effected.  "  So  also  when 
an  agent  to  insure  is  brought  into  contract  with  an  insure :,  ithe 
latter  transacts  on  the  footing  that  the  agent  has  disclosed  eveiy 

(/)  Carter  v.  Boehm,  3  Burr.  1910. 

(y)  Canning  v.  Farquhar,  16  Q.  B.  D.  (O.  A.)  727,  do  L.  J.  Q.  B.  iio,  6i 
L.  T.  350,  34  W.  R.  423,  2  Times  L.  E.  386. 

(K)  FiUherbert  v.  Mather,  1  T.  B.  12.  Re  Universal  X on-Tan f  Fire  Co., 
For'its-  cUim,  L.  R.  19  Eq.  485,  44  L.  J.  Ch.  761,  23  W.  R.  464. 
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material  circumsfcanoe  within  his  personal  knowledge  whether  it 
be  known  to  his  principal  or  not;  but  it  cannot  be  reasonably  sug- 
gested that  the  insurer  relies  to,  any  extent  upon  the  private 
information  possessed  by  persons  of  whoste  existence  he  presumably 
knows  nothing."  "  The  responsibility  of  an  innocent  insured  for 
the  non-communioation  of  facts  which  happen  to  be  within  the 
private  knowledge  of  persons  whom  he  merely  employs  to  obtain 
an  insurance  upon  a  particular  risk,  ought  not  to  be  carried  beyond 
the  person  who  actually  makes  the  contract  on  his  behalf"  («'). 

Statements  hy  life  assured. — If  before  a  policy  of  life  insurance 
is  effected  the  life  insured  is  applied  to  by  the  office  for  and  gives 
information,  he  is  regarded  as  the  agent  of  the  assured,  who  is 
bound  by  his  statements  even  though  the  assured  is  a  stranger  to 
and  unacquainted  with  him;  and  if  such  statements  are  false,  the 
assured  wiU  nbt  be  able  to  recover  from  the  insurance  office.  And 
this  is  so  although  the  assured  should  leave  it  to  the  agent  of  the 
insurance  office  to  obtain  the  information  (fc). 

Ansicers  hy  life  must  he  true. — An  insurance  was  effected  by  a 
creditor  on  the  life  of  his  debtor,  who  gave  untrue  answers  to  the 
questions,  "  Who  is  your  medical  attendant?  Have  you  ever  had  a 
serious  illness?  "  The  creditor  was  ignorant  of  the  misrepresenta- 
tion, and  the  debtor  did  not  die  of  the  disease  he  was  then  afflicted 
with;  but  it  was  held  that  the  misrepresentation  avoided  tlue  policy,. 
for,  being  part  of  the  policy,  the  bargain  was  only  conditional,  and 
it  was  equally  a  condition  let  it  be  made  by  whomsoever  it  may  {I) . 

Misrepresentatimi  through  agent  of  company. — If  the  misde- 
scription is  in  fact  due  to  the  act  of  an  agent  of  the  company,  even 
if  material,  it  will  not  affect  the  policy  (m) . 

Mis-statement  hy  assured. — One  of  the  terms  of  a  policy  of  life 
assurance  was  that  it  should  be  void  if  anything  stated  by  the 
assured  was  untrue.     The  assured  stated  that  he  had  not  had  any 

(i)  Blackburn,  Low  ^  Co.  v.  Vigors,  12  App.  Oas.  541,  per  Lord  Watson. 
(A)  Mverett  v.  Desborowgh,  5  Bing.  S03. 
(V)  Maynard  v.  Bhode,  1  Oar.  &  P.  360,  5  Dowl.  &  R.  266. 
(»»)  Re   Universal   Non-Tariff   Fire   Co.,   Ex   parte   Forbes'  claim,   supra. 
Somers  t.  Atherueum,  ^c.  Co.,  9  In.  Oan.  Bep.  61,  3  Lr.  C^.  Jur.  67. 
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spitting  of  blood,  and  the  Court  held  that  as  one  single  act  of 
spitting  of  blood  would  be  sufficient  to  put  the  insurers  on  inquiry 
as  to  th(!  cause  of  it,  the  fact  should  be  stated  (n) . 

Honest  answer  sufficient. — An  applicant  for  life  insurance  is 
only  required  to  answer  honestly  a  general  question  as  to  his  per- 
sonal and  family  history,  and  a  failure  to  disclose  threats  against 
his  life  would  not  avoid  the  policy  (o) . 

Temperate  habits. — Where  a  policy  of  life  assurance  is  effected, 
and  a  declaration  made  by  the  assured  that  the  person  whose  life 
is  insured  is  of  sober  and  temperate  habits,  upon  a  question  being 
jaised  after  his  death  as  to  his  sobriety,  the  jury  have  to  say,  not 
whether  the  deceased  was  intemperate  to  such  a  degree  as  to  inj  ure 
bis  health,  but  whether  he  was  of  sober  and  temperate  (p)  habits 
at  the  time  of  the  insurance.  There  is  nothing  to  prevent  an  office 
from  stipulating  that  even  though  a  man's  health  be  not  impaired, 
every  person  whose  life  is  insured  at  their  office  shall  be  a  person 
of  temjDerate  habits  (g). 

^Yhere  the  insured  has  warranted  himself  temperate  in  his  habits 
and  that  he  has  always  strictly  been  so,  the  insurers  must  (says 
Lord  Blackburn),  to  successfully  resist  payment,  "prove  drinking 
carried  on,  before  the  date  of  the  warranty,  to  such  an  extent  a^ 
to  amount  to  intemperance,  and  so  often  and  continuously  as  to 
amount  to  habits  of  intemperance.  They  are  not  obliged  to  prove 
anything  more."  In  the  construction  of  such  a  warranty  the 
same  learned  lord  held  that  "  we  must  take  into  account  the  normal 
habits  of  people  in  the  class  and  in  the  locality  where  the  person 
insured  lives"  (r). 

Meamng  of  "  vmder  influmoe  of  liquor." — The  expression 
"  under  the  influence  of  liquor  "  in  an  accident  policy  means  "  that 
a  man's  conduct  is  banefuUy  influenoed  by  the  liquor  he  haa 

(re)  Geach  v.  Ingall,  \i  M.  &  W.  95,  15  L.  J.  Ex.  37,  9  Jur.  691. 

(o)  Conneetiout  Mutual  Life  v.  McWhirter,  73  Fed.  Rep.  444.  Penn  Mutual 
Life  V.  Meohanias'  Savings  Bank,  72  Fed.  Rep.  413. 

{p)  For  the  meaning  of  this  phrase,  see  ante,  p.  146. 

(?)  Southcomb  v.  Merriman,  Oar.  &  Mar.  286. 

(r)  Per  Lord  Blaokbixrn.  Thomson  v.  Weems,  9  App.  Gas.  684.  Weems  v. 
Standard,  ^c.  Co.,  21  Sc.  L.  R.  791.  Lord  Watson,  however,  differed  as  to 
^'locality." 
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drunk"  (s),  or  that  he  is  "under  such  influence  of  intoxicating" 
liquor  as  disturbs  the  balance  of  a  man's  mind  or  the  intelligent 
exercise  of  hie  faculties  "  (t) . 

A  provision  in  a  life  policy  that  the  assurance  should  "not 
extend  to  any  death,  or  injury,  happening  whilst  the  assured  is 
under  the  influence  of  intoxicating  liquor  "  means  that  the  insur- 
ance will  not  extend  to  a  death,  or  inj  ury  oausing  death,  happening 
whilst  the  assured  is  under  the  influence  of  intoxicating  liquor; 
and  therefore  it  would  sufiice  for  an  insurer,  in  resisting  the  claim, 
to  show  that  the  assured  was  under  such  influence  when  he  received 
the  inj  ury  from  which  death  afterwards  resulted  (m)  . 

"  Habitualk/  intemperate." — The  true  meaning  in  a  life  policy 
of  such  expressions  as  "habitually  intemperate"  is  a  question  for 
the  jury  (a;). 

"  So  intemperate  as  to  impair  health." — Where  ah  American 
life  policy  contained  a  proviso  that  if  the  insured  "should  become 
so  intemperate  as  to  impair  health  or  induce  delirium  tremens" 
the  policy  should  become  void,  it  was  held  that  the  condition  would 
be  broken  if  he  died  from  the  effects  of  a  single  drunken  debauch 
immediately  preceding  his  death,  although  before  that  he  may 
have  led  a  temperate  life  {y) . 

Other  proposal  or  insurance. — The  question  "  whether  a  proposal 
has  been  declined  by  any  other  ofiice"  is  a  material  one,  and  must 
be  truly  answered  by  an  intending  assured,  otherwise  the  policy 
granted  to  him  will  be  void  (0) . 

But  a  mere  omission  in  a  proposal  to  fill  in  any  answer  to  a 
question  whether  the  insured  has  ever  been  a  claimant  on  a  fire- 
insurance  company,  he  having  in  fact  been  so,  is  not  a  conceal- 
ment of  a  material  fact  {a) ;  and  where  fraud  was  not  alleged,, 
but  in  answer  to  the  question  "  whether  a  proposal  had  been  made 

(s)  Macrobbie  v.  Accident  Assurance  Co.,  23  Sc.  L.  R.  391. 
(*)  Mair  v.  Railway  Passengers'  Insurance,  37  L.  T.  356. 
(«)  Ibid. 

(x)  North- Western  Mutual  Life  v.  Muskegon,  ^o.,  122  U.  S.  501. 
(y)  Davei/  V.  jEtna,  38  Fed.  Rep.  650. 

(a)  London  Asstt/ranoe  v.  Mansel,  L.  R.  11  Oh.  D.  363,  48  L.  J.  Oh.  331, 
27  W.  R.  444. 

(a)  London  and  Lancashire  Insurance  Co.  i.  Honey,  2  Victoria  Law  7. 
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on  the  same  life  to  any  other  oiSoe?"  the  answer  was,  "Yes,  in 
the  Edinburgh  Life  lq  April,"  and  the  life  had  been  acicepced 
by  the  "Edinburgh"  and  the  "  E,oyal  Exchange"  and  had  been 
proposed  to  the  "  Colonial  and  Mutual "  and  "  Equitable,"  Day, 
J.,  refused  to  declare  the  contract  void  (&).  The  insurers  should 
insist  on  an  answer,  as  the  grant  of  a  policy  without  it  may  amount 
to  a  waiver. 

The  questions  should  be  specific,  because  where  a  firm  proposed 
for  a  fire  policy,  and  to  the  question,  "  Has  the  proponent  c\er 
been  a  claimant  on  a  fire  insurance  comjDany?"  answered  "No," 
claims  made  by  a  member  of  the  firm  before  he  became  a  partner 
in  it  were  held  not  to  be  covered  by  the  question,  and  so  the  answer 
was  not  untrue  (c) . 

Form&'  illness. — A  policy  of  insurance  on  the  life  of  another, 
who  at  the  time  of  the  insurance  is  in  a  good  state  of  health,  is 
not  vitiated  by  the  non-communication  by  such  person  of  the 
fact  of  his  having  a  few  years  before  been  afflicted  with  a  disorder 
tending  to  shorten  life,  if  it  appear  that  the  disorder  was  of  such 
a  character  as  to  prevent  the  party  from  being  conscious  of  what 
had  happened  to  him  whilst  suffering  under  it  (d) . 

Untrue  but  innocent  statement. — An  untrue  statement  of  the 
assured  as  to  the  state  of  his  health,  if  made  in  ignorance  of  his 
true*  physical  condition,  will  not  in  general  vitiate  the  policy  (e). 
But  where  concealment  is  intentional  the  policy  is  void  and  no 
action  lies  for  return  of  premiums  (/). 

"  Vsval '"  medical  attendant. — A  medical  man  who  has  attended 
only  once  ought  not  to  be  named  as  the  usual  medical  attendant  of 
the  person  whose  life  is  insured.  The  word  "usual"  impliesi 
having  attended  more  than  once  (g) . 

(6)  Scottish  Provident  Institution  v.  Boddam,  9  Times  L.  H.  385. 

(c)  Davies  v.  National  Fire  Co.,  (1891)  App.  Oas.  485,  65  L.  T.  560,  60 
L.  J.  P.  O.  73. 

(d)  Swete  V.  Fairlie,  6  0.  &  P.  1. 

(e)  Fowkee  v.  London  and  Manchester  Assurance  Co.,  8  L.  T.  N.  S.  309, 
32  L.  J.  N.  S.  Q.  B.  153,  3  B.  &  S.  917,  11  W.  R.  622;  hut  vide  Thomson  v. 
Weems,  9  App.  Gas.  684. 

(/)  British  Equitable  Insurance  v.  Musgrave,  3  Times  L.  R.  630.    , 
(?)  Huckman  v.  Fernie,  3  M.  &  W.  505,  520,  7  L.  J.  N.  S.  Ex.  163,  2  Jur. 
444. 
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Reference  to  wrong  medical  man. — If  there  be  a  reference  to  a 
man  who  had  been  the  medical  attendant,  and  no  re(ference  to 
the  person  who  was  the  medical  attendant  of  the  life  insured  at  the 
time  the  policy  was  effected,  such  an  omission  to  refer  to  the 
proper  person  would  vacate  the  policy  {h) . 

Place  of  remdemce. — The  assured  being  in  gaol, at  Fisherton 
Anger,  but  who  had  previously  lived  in  her  own  house  at  the 
same  place,  employed  an  agent  to  effect  a  policy  of  insurance  on 
her  life.  One  condition  of  the  insurance  was  that  a  declarationi 
should  be  made  of  the  state  of  the  health  of  the  life  insured,  and 
the  agent  stated  that  he  had  proposed  on  behalf  of  Elizabeth 
Swayne  (the  assured),  of  Fisherton  Anger,  and  that  she  was  then 
resident  there.  It  was  stipulated  that  the  policy  was  to  be  valid 
only  if  the  statement  were  free  from  all  misrepresentation  or 
reservation,  and  it  was  held  to  be  a  question  for  the  jury  whether 
the  imprisonment  was  a  material  fact,  for,  if  so,  the  keeping  it 
back  would  be  fatal  to  the  recovery  of  the  money  from  the  insur- 
ance company  (i) . 

"Residence." — The  term  "residence"  in  the  proposal  for  an 
insurance  means  the  place  where  tlae  proposer  is  living  or  residing 
at  the  time  of  making  the  proposal,  and  not  where  he  has  been 
residing  before  or  where  he  is  going  to  reside  aftei'wards;  there- 
fore, where,  in  a  proposal  to  an  insurance  office  for  a  life  policy, 
the  proposer  gave  as  his  residence  the  address  v/hece  he  was  than 
and  was  going  to  be  at  for  the  next  three  months,  although  he 
usually  resided  in  Ireland,  and  returned  there  three  months  after- 
wards, it  was  held  that  the  place  of  residenoe  was  not  untruly 
(stated  (It) . 

The  same  applies  where  the  question  relates  to  previous  insur- 
ances against  fire.  In  such  a  case  the  assured  is  concerned  to 
answer  only  in  respect  of  the  premieiee  which  he  seeks  to  insure, 
not  in  respect  of  other  premises  (Z) . 

(A)  Everett  v.  Desborough,  5  Bing.  514,  per  Best,  O.J.  Jarvis  v.  Marine 
and  General,  5  Times  L.  R.  648. 

(t)  Euguenin  v.  Mayley,  6  Taunt.  186. 

(Jc)  Grogan  v.  London  and  Manchester  Industrial  Co.,  53  L.  T.  761,  2  Times 
L.  R.  75. 

(T)  GoWing  v.  Royal  London  Auxiliary  (1914),  30  T.  L.  R.  350. 
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Concealment  of  fire  to  adjacent  premises. — The  plaintiff  having 
one  of  several  warehouises  next  but  one  to  a  hoat-builder's  shop 
which  took  fire,  on  the  same  evening  after  that  fire  was  apparently 
extinguished  insured  that  warehouse  without  apprising  the  in- 
surei-s  of  the  neighbouring  fire.  Though  the  termls  of  the  insur- 
ance did  not  expressly  require  the  communication,  it  was  held 
that  the  concealment  of  this  f £ict  avoided  the  policy  (m) . 

Statement  partially  true. — A  statement  true  as  far  as  it  goes, 
but  not  the  whole  truth,  and  not  a  complete  answer  to  the  ques- 
tion which  it  proposes  to  answer,  is  untrue  within  the  meaning  of 
a  condition  that  "  any  untrue  statement  shall  avoid  the  policy  "  (?«) . 
But  where,  in  answer  to  a  question  as  to  the  nam©  and  residence 
and  profession  or  occupation,  the  proposal  stated  "A.  B.,  of  S. 
Hall,  Esquire,"  the  person  being  an  ironmonger  tliough  resident 
at  S.  Hall,  and  being  also  an  esquire,  the  statement  was  held  noti 
to  be  vmtrue,  though  it  was  imperfect  (o) . 

Applicant  should  read  ansicers. — If  an  applicant  for  life  insur- 
ance is  required  to  answer  material  questions,  and  to  sign  his 
name  thereto  as  part  of  the  application  upon  which  the  policy  is 
issued,  it  is  his  duty  to  read  the  answei-s  before  signing  them, 
and  it  will  be  presumed  that  he  did  read  them  (p).  But  if  the 
■company's  agent  not  only  fills  in,  but  also  signs  the  proposal,  the 
•office  will  be  estopped  {q). 

Mistaken  representatiom,  recoveiry  of  premwns. — If  a  life 
policy,  on  which  premiums  have  been  paid,  is  void  by  reason  of 
untrue  representations  as  to  material  facts  in  the  applications, 
jnade  without  design   on   the  part  of  the  applicant,    the   only 

(;«)  Bufe  V.  Turner,  6  Taunt.  338. 

(»)  Cazenove  v.  British  Eqmtable,  6  C.  B.  N.  S.  437,  29  L.  J.  0.  P.  160, 
1  L.  T.  N.  S.  484,  5  Jur.  N.  S.  1309,  8  W.  R.  243. 

(o)  Perrins  v.  Marine  and  General  Travellers,  2  E.  &  B.  317,  29  L.  J.  Q.  B. 
17,  242,  2  L.  T.  N.  S.  633, 8  W.  R.  563,  6  Jur.  N.  S.  69,  627. 

(»  '\ew  York  Life  v.  Fletcher,  117  U.  S.  Bep.  519.  Biggar  v.  Rock 
Xife,io.,  (1902)  1  K.  B.  516,  85  L.  T.  636,  71  L.  J.  K.  B.  79, 18  Times  Li.  E. 
119. 

(?)  Pearl  Life  v.  Johnson;  Same  v.  Greenhalgh,  (1909)  2  K.  B.  288,  78 
L.  J.  K.  B.  777. 
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reoovery  which  can  be  had  on  the  policy,  after  the  assured's  death,, 
is  for  the  premiums  paid  on  it  (r) . 

General  question. — Under  the  general  question  put  by  an  in- 
surance office,  "  Is  there  any  other  circumstance  within  your  know- 
ledge which  the  directors  ought  to  be  acquainted  with?  "  it  is  the- 
duty  of  a  party  effecting  an  insurance  to  communioate  to  the  office 
information  of  every  fact  which  any  reasonable  man  would  think 
material,  and  it  is  a  question  for  the  jury  whether  any  particular 
fact  was  or  was  not  material  (s) . 

Description  substantial^/  correct. — If  the  description  of  the  pro- 
perty be  substantially  correct,  and  a  more  accurate  statement  would, 
not  have  varied  the  premium,  the  error  is  not  material;  hence 
where  buildings  were  described  as  built  of  brick  and  slated,  but  it 
turned  out  that  one  of  the  buildings  was  not  roofed  with  slate 
but  with  tarred  felt,  and  no  higher  premium  would  have'  been., 
charged  if  the  fact  liad  been  disclosed,  it  was  held  that  the  mis- 
description was  immaterial  and  not  sufficient  to  vitiate  the 
|X)licy(^).  But  concealment  of  the  fact  that  a  wooden  building 
behind  a  warehouse  was  used  as  a  kitchen  has  in  Canada  been  held 
fatal  (m).  a  statement  that  no  fire  is  kept  and  no  hazardous  goods, 
deposited  refers  to  natural  use  of  fire  and  deposit  of  goods  (x) . 

Concealment,  purchaser  ivithout  notice. — Suppression  of  a  fact 
material  to  the  insurance  company  to  know,  discovered  between 
the  acceptance  by  the  office  and  payment  of  the  first  premium,, 
will  avoid  the  policy  even  as  against  a  purchaser  for  value  without 
notice  (y) . 

Misrepresentation  on  re-insiiranoe. — And  where  one  insurance 
company  induced  another  insurance  company  to  grant  a  policy  by^ 

(r)  Neiv  York  lAfe  v..  Fletcher,  117  U.  S.  Bep.  519.  Biggar  v.  Rock  Life,, 
iupra. 

(s)  Lindenau  v.  Desborough,  8  B.  &  C.  586.  Zoridon  Assurance  v.  Mansd,. 
L.  R.  11  Ch.  D.  369,  48  L.  J.  Ch.  331,  27  W.  R.  444. 

(0  lie  Universal  Non-Tariff  Fire  Insurance,  Forbes'  claim,  L.  R.  19  Eq. 
485,  44  L.  J.  Oh.  761,  23  W.  R.  465. 

(«)  Barsalou  v.  Royal,  15  Lr.  Can.  Rep.  1. 

(a)  Dobson  V.  Sotheby,  1  Mo.  &  M.  90. 

{y)  British  Equitable  v.  Great  Western  Railway  Co.,  20  L.  T.  N.  S.  422,, 
38  L.  J.  N.  S.  Oh..  314,  17  W.  R.  561. 
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way  of  re-assurajace  on  the  representation  that  tliey,  the  former 
company,  intended  to  retain  part  of  the  risk,  which,  however, 
they  subsequently  got  rid  of  by  a  further  re-assurance,  the  policy 
was  declared  void  (2) . 

Premiiem  forfeitwe  clause. — Where  it  was  stipulated  that  in 
case  of  an  untrue  statement  all  moneys  paid  on  account  of  the  in- 
surance should  be  forfeited  and  the  insurance  itself  should  be 
null  and  void,  both  the  policy  money  and  the  premiums  were 
forfeited  by  a  statement  as  to  the  health  of  the  life  insured,  untrue 
in  point  of  fact,  though  not  within  the  knowledge  of  the  party 
making  the  statement  (a) . 

Discloswe  of  concealed  fact. — If  although  a  material  fact  were 
misrepresented  or  suppreseed  at  the  time  the  insurance  ^^■as  effected, 
it  was  disclosed  to  the  insurance  office  before  the  money  was  paid, 
so  that  the  payment  was  made  by  them  with  full  knowledge  of 
all  the  facts,  the  insurers  cannot  afterwards  recover  the  money 
back  (6). 

Order  for  deliveir^  up  of  policy. — The  Courts  will,  at  the  suit 
of  the  insurer,  order  a  policy  to  be  delivered  up  to  be  cancelled  on 
the  ground  of  fraud  in  effecting  the  insurance  when  the  instrument 
is  not  void  on  the  face  of  it;  and  in  such  case  the  plaintiffs  have 
a  bettei'  equity  if  they  bring  their  action  in  the  lifetime  of  the 
assured  than  if  they  wait  until  after  his  death  (c) . 

Private  knowledge  of  insurer. — The  assured  cannot  lessen  his 
obligation  to  disclose  a  fact  by  speculating  on  what  may  or  may 
not  be  in  the  mind  of  the  insurer,  or  as  to  what  may  or  may 
not  be  brought  to  his  mind  by  the  particulars  disclosed  to  him 
by  the  assured,  if  those  particulars  fall  short  of  the  fact  which 
the  assured  is  bound  to  communicate  {d) . 

{z)  Traill  V.  Sann(/,  4  Giff.  485,  10  L.  T.  N.  S.  215,  33  L.  J.  Ch.  521, 
12  W.  R.  678. 

(o)  Duckett  V.  }FUliams,  2  Cr.  &  M^.  348,  3  L.  J.  N.  S.  Ex.  141. 

(6)  Bilbie  v.  Lumbey,  2  East  469.  Wing  v.  Hmvey,  5  De  G.  M.  &  G.  265, 
23  I/.  J.  Oh.  511,  23  L.  T,.  120, 18  Juir.  394,  2  W.  B.  370. 

(c)  Fenn  v.  Craiff,  3  Y.  &  C.  Eix.  216,  3  Jur.  22.  See  p.  35,  cmte. 
Thornton  v.  Knight,  IG  Sim.  509. 

id)  Sates  v.  Hemtt,  L.  R.  2  Q.  B.  595,  606,  36  L.  J.  Q.  B.  282,  15  \V.  B. 
1172. 
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But  if  the  assured  communicates  verbally  facts  material  to  be 
inown,  e.g.,  that  he  is  in  the  E,.  N.  B..,  while  in  his  written' 
answer  to  the  questions  in  the  proposal  as  to  employment  he  replies 
"fisherman,"  the  verbal  communication,  followed  by  receipt  of 
premiums,  will  raise  the  question  of  waiver  by  the  office  of  the 
non-disclosure  («) . 

New  policy  issued  cm  old  application. — If  a  policy  is  issued 
and  declared  conditional  on  the  truth  of  an  application  which  does 
not  in  fact  contain  a  just  and  true  exposition  of  all  requisite 
facts  respecting  the  condition  of  the  property,  and  subsequently 
a  new  policy  be  issued  at  a  reduced  premium  but  without  a  new 
application,  the  new  policy  will  also  be  conditional  on  the  truth 
of  the  old  application  (/) . 

Room  described  as  "  dwelling-house." — When  a  man  has  only 
one  room  in  a  house  and  insures  his  goods  therein,  describing  the 
place  as  the  dwelling-house  of  the  assured,  he  will  be  entitled 
to  recover  even  with  a  condition  that  the  house,  building's,  or  other 
places  where  goods  are  deposited  shall  be  accurately  deBcribed, 
since  such  description  igoes  to  the  structure  of  the  house  and  not 
to  the  interest  of  the  assured  therein  {g) . 

Misdescription  of  premises. — The  building  or  other  place  where 
goods  arc-  deposited  must  be  correctly  described  Qi) .  But  the 
wrong  description  arising  from  the  act  of  the  insurers  or  their 
agents  is  no  defence  (i) . 

■  The  condition  as  to  accurate  description  of  premises  relates  to 
their  construction  and  not  to  their  tenure  (fc). 

Misrepresentation  as  to  part  of  property. — It  is  usual  to  state 
in  a  policy  that  misrepresentation  as  to  part  of  the  property  assured 
shall  avoid  the  policy  as  to  such  part.    In  Canada  the  Courts  have 

(e)  Ayrey  v.  Britiah  Legal,  #c.,  (1918)  1  K.  B.  136. 
(/)  Martin  v.  Borne  Insurance  Co.,  20  XJ.  C.  (O.  P.)  447. 
(^)  Friedlander  v.  London  Assurance,  1  Mo.  &  B..  171. 
(A)  Casey  v.  Goldsmid,  2  Lr.  Can.  Eep.  200,  L.  R.  Can.  Hep.  107. 
.  (i)  Somers  v.  Atheficetim,  9  Lr.  Can.  Rep.  61,  3  Lr.  Can.  Jur.  67.    London, 
Liverpool,  and  Globe  v.  Wyld,  1  Canada  (S.  C.)  604. 

(A)  Friedlander  v.  London  Assurance,  1  Moo.  &  R.  171. 
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been  inclined  so  to  hold  independently  of  the  condition  (1).  The 
question  seems  to  turn  on  the  divisibility  of  the  contract.  Where 
there  are  two  express  subjects  of  insurance,  the  house  and  the 
goods  therein,  it  is  difficult  to  see  on  what  principle  a  misrepre- 
sentation as  to  incumbrances  on  the  house  should  avoid  the  insur- 
ance as  regards  the  house,  unless  some  special  (and  it  would  be  a. 
very  harsh)  condition  were  made  to  that  effect  (w) . 

Such  policies  have  been  held  in  seivieral  cases  indivisible,  but 
they  contained  a  stipulation  that  "  the  policy,"  not  that  the  part 
relating  to  the  building,  should  be  void  in  the  event  w^hich  hap- 
pened («) .  And  as  the  policies  in  question  were  not  for  two 
distinct  considerations  (o),  but  for  one  entire  consideration,  viz., 
the  premium  on  house  and  goods,  the  Courts,  in  the  absence  of  a 
condition  that  misrepresentation  as  to  part  should  avoid  the  policy 
in  part,  were  unable  to  assist  the  assured,  saying  that  where  in  a 
policy  the  risk  is  distributed  between  the  two  subjects,  this  is 
merely  to  limit  the  liability  in  respect  of  each  part,  not  to  divide 
the  contract  (p) .  Where  house  and  goods  were  insured  in  one 
policy  for  a  gross  premium,  but  separately  valued,  a  mis-state- 
ment as  to  the  ownership  of  the  house  was  in  New  York  held  fatal 
to  a  claim  for  loss  to  the  house,  but  it  was  also  held  that  the 
contract  was  divisible,  and  that  the  insured  could  recover  the  loss  to 
the  goods  (q) . 

What  nedtJier  pxcrty  n&ed  mention. — Either  party  may  be  in- 
nocently silent  as  to  grounds  open  to  both  to  exercise  their  judg- 
ment upon  (r) . 

What  insured  need  not  mmtion. — The  insured  need  not  men- 
tion what  the  insurer  knows,  nor  what  he  ought  to  know,  nor 

(0  Sutlef  V.  Standard  Fire,  4  U.  C.  (App.)  399.  Suss  v.  Mutual,  4b.  Co., 
29  U.  C.  (Q.  B.)  73. 

(m)  Phillips  V.  Grand  River  Insurance  Co.,  46  U.  C.  (Q.  B.)  334,  per 
Oameron,  J.,  363. 

(«)  Gore  District  Mutual  Fire  v.  Samo,  2  Canada  (S.  O.)  411.  Cashman 
V.  London  and  Livei-pool  Fire,  5  Allen  (New  Bruns.)  246. 

(o)  Hopkins  V.  Prescott,  4  C.  B.  576,  591.  Harris  v.  Venables,  L.  K. 
7  Ex.  235,  240. 

(p)  Gore  District  Fire  v.  Samo,  2  Canada  (S.  C.)  411,  per  Eitcliie,  J.,  421, 
26  U.  C.  (C.  P.)  465.  1  U.  C.  (App.)  545. 

(?)  Schuster  v.  Dutchess  Ins.  Co.,  182  N.  Y.  260. 

(r)  Carter  v.  Boehm,  3  Burr.  1910,  per  lord  Mansfield. 
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what  he  takes  upon  himself  the  knowledge  of,  nor  what  he  waives 
heing  informed  of,  nor  what  lessens  the  risk  agreed  and  understood 
to  be  run  by  the  express  terms  of  the  policy,  nor  general  topics  of 
speculation,  as,  for  instance,  the  insurer  is  bound  to  know  every 
■cause  which  may  occasion  natural  perils,  such  as  the  difficulty 
of  the  voyage,  the  kinds  of  seasons,  the  probability  of  lightning, 
hurricanes,  earthquakes,  &c.  (s). 

(s)  Per  Lord  Mansfield,  Carter  v.  Boehm,  3  Burr.  1910.     Bates  v.  Hewitt, 
3L.  R.  2  Q.  B.  595,  605,  36  L.  J.  Q.  B.  282, 15  W.  B.  1172. 
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CHAPTER    VIII. 

CONDITIONS    IN    POLICIES. 

All  policies  contain  a  certain  number  of  conditions  declaratory 
of  the  terms  and  limitations  under  which  the  policy  is  granted, 
and  of  the  duties  of  the  assured,  and  to  some  extent  imposing 
duties  upon  him  in  excess  of  those  implied  by  law.  Some  such 
conditions  are  precedent  to  the  effectual  making  of  the  contract, 
and  if  they  are  not  satisfied,  the  policy  doas  not  take  effect  at  all. 
Others  presuppose  the  contract  made,  but  are  precedent  to  the 
accrual  of  a  right  to  sue  thereon.  Others  declare  events  in  which 
all  right  under  the  contract  is  forfeited.  Others  deal  with  the 
mode  of  settling'  disputes,  and  others  limit  the  period  for  bringing 
a  claim. 

tJy  pres  doctrine  not  applicable. — The  rules  as  to  forfeiture  of 
real  estate  do  not  apply  to  forfeiture  under  conditions  in  a  policy, 
and  the  plain  words  of  the  policy  must  be  adhered  to  and  followed, 
and  performance  on  the  cy  pres  doctrine  will  not  suffice  (a) . 

Condition.  Waiver. — Non -performance  of  a  condition  con- 
tained in  a  policy  makes  the  policy  voidable  at  the  election  of 
the  insurers.  They  may  waive  the  forfeiture,  or  by  their  con- 
duct after  notice  of  the  breach  estop  themselves  from  setting  it 
up.  "  The  word  'void  '  in  a  private  instrument  can  rarely  if  ever 
exclude  the  possibility  of  confirmation  "  (&). 

Waiver  of  prior  breach. — Where  a  mutual  insurance  company 
have  without  objection  received  payment  of  assessments  after  the 

(a)  Want  v.  Blunt,  12  East  183,  187,  per  EUenborough,  C.J.  NcUl  v. 
Union  Mutual,  45  U.  C.  (Q.  B.)  591,  609.     AfBrmed  7  Ont.  App.  171. 

(&)  Armstrong  v.  Turquand,  9  Ir.  C.  Li.  32,  45,  per  Christian,  J.  Wina 
y.  Harvey.  5  De  G.  M.  &  G.  265,  23  L.  J.  Oh.  511,  23  L.  T.  120,  18  Jur.  394, 
2  W.  R.  370.  Canada  Landed  Credit  Co.  v.  Canada  Agricultural  Insurance 
Co.,  17  Grant  (U.  C.)  418. 
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proper  date  for  paymeiit,  they  are  not  precludjed  from  insisting  oa 
a  subsequent  occasion  upon  the  strict  observance  of  the  conditions 
of  the  company  as  to  payment,  when  they  give  notice  of  their  in- 
tention and  do  nothing  to  mislead  the  insured  (c) . 

New  agreement  after  breach. — A  new  agreement  may  be  relied 
on  either  as  waiver  of  a  breach  of  the  original  contract  or  as  a 
substituted  contract.  In  this  case  the  question  by  whom  the  agree- 
ment was  made  is  material,  siuoe  some  agents  of  a  company  may 
have  an  authority  to  make  new  contracts  which  others  have  not  {d).. 

Mode  of  waiver. — When  a  breach  of  a  policy  not  under  seal 
may  be  waived  in  a  particular  way,  and  the  insurers  would  be 
obliged  to  waive  it  if  the  las-sured  perf  oitoed  the  requisite  acts,  there 
is  nothing  to  prevent  the  insurer  from  waiving  the  breach  in  other 
ways  short  oi, ultra  vires  under  the  constitution  of  the  insuring 
society  (e). 

Resolution  to  pay  Wiode  in  ignorance  of  breach. — Where  the 
assured  has  not  disclosed  incumbrances  on  the  property  insured 
as  required  by  a  condition  in  the  policy,  a  resolution  of  the 
directors  of  the  company  to  pay  a  loss  under  the  policy  made  in 
ignorance  of  this  breach  of  condition  is  no  waiver  of  such  breach, 
and  they  are  free  to  rescind  the  resolution  and  defend  the  action  (/) . 

Compromise  in  ignorance  of  facts. — So  also,  if  in  ignorance  of  a 
fraud  avoiding  the  policy  they  compromise  the  claim,  they  may 
get  the  compromise  set  aside  {g) . 

Condition  as  to  misdescription  and  concealment. — Though  by 
the  general  principles  of  insurance  law  any  material  misdescrip- 

(c)  Redmond  v.  Canadian  Mutti-al,  ^c,  18  Ont.  App.  335. 

(d)  Supple  V.  Cann,  9  Ir.  C.  L.  1.  British  Industry  Co.  v.  Ward,  17  O.  B. 
645,  65iJ. 

(e)  Supple  V.  C(s»»,  9  Ir.  C.  L.  1.    Etna  Life  v.  Vrierson,  114  Fed.  Rep.  56. 
(/)  Stainton  v.  Carron  Co.,  10  Jur.  N.  S.  373.    Dunnage  v.  White,  1  Swans. 

137.  Phillips  V.  Grand  River  T?ire  Mutual  Insurance  Co.,  46  U.  C.  (Q.  B.) 
334.  Queen  Insurance  Co.  v.  Devinney,  25  Grant  (U.  C.)  394,  a  very  full  case. 
Serculee  Co,  v.  Hunter,  15  C.  S.  C.  (1st  series)  800. 

{g)  Stainton  v.  Carron  Co.,  10  Jur.  N.  S.  373.  Dunnage  v.  White,  1  Swans. 
137.  PhUUps  V.  Grand  River  Fire  Mutual  Insurance  Co.,  46  U.  O.  (Q.  B.)  334. 
Queen  Imumnce  Co.  y.  Devinney,  25  Grant  (U.  0.)  394,  a  Very  full  case. 
Sercules  Co.  v.  Hunter,  15  0.  S.  C.  (1st  series)  800. 
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tion  or  misstatement  of,  or  omission  to  state,  facts  material  to  be 
known  for  estimating  the  risk  avoids  a  policy,  most  fire  policies 
contain  an  express  condition  on  the  subject  {h) . 

The  first  condition  in  a  fire  policy  usually  (^)  declares  that  mis- 
description of  the  building  or  place  to  be  insured  or  in  which 
goods  to  be  insured  are  contained,  and  any  misstatement  or  omis- 
sion to  state  facts  material  to  be  known  for  estimating  the  risk, 
shall  avoid  the  policy  as  to  the  property  affected  by  such  mis- 
description, misstatement,  or  omission. 

Indisputable  policies. — The  insurer  may  be  barred  in  equity 
from  saying  that  the  proposal  stipulated  that  untrue  statements 
therein  avoided  the  policy  if  the  policy  was  held  out  as  indispu- 
table (fc).  But  the  mere  fact  that  age  is  admitted,  "in  all  cases 
where  proof  is  given  satisfactory  to  the  directors,"  and  the  policj' 
is  indisputable,  does  not  relievo  the  assured  from  giving  proof  of 
age(Z). 

Condition.  Misrepresentation. — This  condition  deals  with  state- 
ments or  representations  relating  to  the  actual  position  and 
character  of  the  premises  insured,  in  order  (as  the  insurers  them- 
selves express  it)  that  their  agent  may  form  an  accurate  and  sound 
opinion  and  judgment  of  the  nature  and  extent  of  the  risk. 

The  general  law  of  insurance,  independently  of  the  condition, 
visits  any  material  misrepresentation  by  totally  exempting  the 
insurers  from  liability,  because  all  that  is  to  be  done  on  one  side  is 
the  consideration  for  all  that  is  to  be  done  on  the  other,  all  the 
promises  are  referred  to  all  the  considerations  (m),  but  the  con- 

(A)  Be-tison  v.  Ottawa,  42  U.  C.  (Q.  B.)  282. 

(J)  Such  conditkyn  usually  runs  as  follows: — "Any  material  misdescription 
of  any  of  the  property  proposed  to  be  hereby  insured,  or  of  any  buildings  in 
which  property  to  be  so  insured  is  contained,  and  any  misstatement  of,  or 
omission  to  state,  any  fact  material  to  be  known  for  estimating  the  risk,  renders 
the  policy  void  as  to  the  property  affected  by  such  misdescription,  misstatement, 
or  omission  respectively." 

(A)  Wood  V.  Diixirris  (1856),  11  Ex.  493.  Anstey  v.  British  Natural 
Premium  Life  (1908),  99  L.  T.  765.  Collett  v.  Morrison  (1851),  9  Hare  162. 
Anctil  V.  Manufacturers,  (1899)  A.  C.  604.  Wheelton  v.  Hardisty,  8  E.  &  B. 
261. 

(I)   Oriental  Governmenf,  Security  v.  Sarat  Chandra  Chattarji  (1895),  I.  L.  E. 

20  Bom.  99. 

(?n)  Per  Bramwell,  B.,  Harris  v.  Venables,  L.  E.  7  Em.  240.  WUliamson 
V.  Commercial  Union,  26  U.  C.  (C.  P.)  591.  Pirn  v.  Jieid,  6  M.  &  G.  1, 
6  Scott  N.  R.  982,  12  L.  J.  C.  P.  299. 

P.  12 
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dition  provides  that  the  misrepresentation  shall  avoid  the  policy 
as  to  the  property  affected  thereby.  It  may  therefore  be  con- 
tended that  under  the  condition  the  contract  may  be  treated  as 
divisible,  and  the  benefit  therefore  be  lost  to  the  assured  only  so 
far  as  regards  that  part  of  the  property  affected  by  the  misrepre- 
sentation. Such  a  result  would  make  the  operation  of  the  con- 
dition more  favourable  to  the  assured  than  that  of  the  Common 
Law,  under  which  a  material  misrepresentation  would  take  away 
the  whole  benefit  of  his  policy  (w) . 

The  second  provision  made  by  fire  conditions  is  as  to  the  use  of 
the  property  insured,  and  provides  against  increase  of  the  risk 
after  insurance,  unless  assented  to;  also  that  property  removed 
from  the  place  where  the  risk  has  been  taken  to  any  other  shall 
cease  to  be  covered  on  such  removal  (o). 

The  risk  taken  by  the  office  may,  of  course,  be  infinitely  varied 
according  to  the  terms  of  the  policy. .  Thus  in  a' theft  and  burglary 
policj'  the  risk  of  loss  by  theft  by  the  assured's  servants  may  be 
excepted,  and  in  such  a  case  the  office  will  not  be  liable  if  the  theft 
is  committed  by  a  gang  of  thieves  aided,  however,  by  the  conni- 
vance of  a  servant  of  the  assured  (p) . 

User,  alteration,  removal. — Policies  cease  to  attach  to  goods  re- 
moved both  by  the  general  principles  of  insurance  law  and  a  par- 
ticular condition,  which,  however,  provides  that  assent  or  sanction 
of  the  insurers  may  be  obtained  and  indorsed  on  the  policy.  In 
some  cases  the  policy  even  provides  for  the  covering  of  other  goods 
or  risks  pending  its  term. 

Suspense  of  policy  during  forbidden  uses. — In  America,  con- 
ditions are  framed  dealing  specifically  with  rock  oils  and  volatile 
oils  and  burning  fluids,  forbidding  their  use  and  making  the  in- 

(»)  Cashman  v.  London  and  Liverpool  Co.,  5  Allen  (New  Bruns.)  246. 
Gore  District  Mutual  Fire  v.  Same,  2  Canada  (S.  C.)  411. 

(o)  Such  couditiona  are  usually  as  follows: — "  If  after  the  risk  has  been 
undertaken  by  the  insurers  anything  whereby  the  risk  is  increased  be  done  to 
property,  or  to  or  upon  or  in  any  building  in  which  property  hereby  insured  is 
contained,  or  if  any  property  hereby  insured  be  removed  from  the  place  in 
which  it  is  herein  described  as  being  contained,  without  in  each  and  every  of 
such  cases  the  assent  or  sanction  of  the  insurers  signified  by  indorsement  hereon, 
the  insurance  on  the  property  affected  thereby  ceases  to  attach." 

(p)  Saqui  ^  La'wrence  v.  Stearns,  (1911)  1  K.  B.  426. 
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suranco  ineffectual  so  long  and  only  so  long  as  the  forbidden  use 
continues  (q).  Policies  containing  such  conditions  are  not  avoided, 
but  only  suspended  during  the  presence  of  such  articles  on  the 
insured  premises. 

The  insured  in  a  fire  policy  is  not  relieved  of  responsibility  for 
a  breach  of  a  condition  against  keeping  inflammable  oils  by  the 
fact  that  such  breach  occurred  through  the  orders  of  the  husband  , 
and  manager  of  the  tenant  of  the  assured  (r) . 

It  will  be  for  the  insurers  to  prove  the  character  of  the  sub- 
stance in  respect  of  which  they  claim  such  exception  (s) . 

Inofpplicnhle  conditions. — Difficulties  may  be  and  have  been 
•caused  by  issuing  foi-ms  of  policy  without  striking  out  those  con- 
ditions indorsed  on  the  policy  which  are  inapplicable  to  the  subject- 
matter  insured,  but  leaving  the  question  of  the  application  of 
the  conditions  to  the  proviso  (if  any)  in  the  body  of  the  policy, 
"  That  this  policy  shall  be  subject  to  the  several  conditions  and. 
regulations  herein  and  hereon  expressed  so  far  as  the  same  are 
•or  shall  be  applicable"  {t). 

Thus  a  policy  framed  for  buildings  was  issued  to  cover  a  ship. 
The  7th  condition  stipulated  that  if  more  than  twenty  pounds 
of  gunpowder  should  be  on  "  the  premises  "  at  the  time  of  a  loss, 
such  loss  should  not  be  made  good.  And  the  Privy  Council 
held  that  the  word  "  premises  "  must  be  taken  to  mean  the  ship  for 
the  purposes  of  the  said  policy,  and  that  the  word  having  a  clear 
legal  meaning,  viz.,  "the  subject  or  thing  previously  expressed," 
no  evidence  of  usage  as  to  carriage  of  gunpowder  in  ships  as 
freight  was  admissible  to  show  the  condition  inapplicable  to  a 
steamer  (m)  . 

Difficulties  of  construction  have  also  arisen  through  the  incor- 
poration of  the  conditions  of  another  policy  by  reference  {x) . 

(y)  Putnam  v.  Commonwealth  Insurance  Co.,  18  Blatch.  (U.  S.)  369,  and 
cases  there  cited. 

(r)  Liverpool,  London  and  Globe  v.  Gunther,  116  U.  S.  113. 

(s)  Buchanan  v.  Exchange  Fire  Co.,  61  N.  Y.  25.  Mears  v.  Kumholdt,  37 
Am.  Eep.  647,  92  Penn.  St.  15. 

(0  Grandin  v.  Rochester.  Co.,  107  Penns.  26. 

(«)  Beaoon  Life  and  Fire  Co.  v.  Gibb,  1  Moore  P.  C.  N.  S.  73,  7  L.  T.  N.  S. 
74,  11  W.  R.  194,  9  Jur.  N.  S.  185. 

(x)  The  Sulphite  Pulp  Company,  Limited,  mid  Others  v.  Faber  and  Another, 
11  Times  L.  B.  547. 

12(2) 
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Conditions  construed  against  the  company. — And  if  a  policy^ 
though  imiproper  in  form,  be  aooepted  by  the  assured,  he  must  be 
taken  to  have  read  it,  and  it  is  just  that  he  should  be  bound  by  the 
proper  legal  construction  thereof,  but  conditions  in  a  policy  are 
to  be  construed  strictly  against  the  company,  especially  where 
there  is  doubt  or  ambiguity  {y) . 

Irbcrease  of  risk. — When  a  business  classed  in  the  memoran- 
dum on  a  policy  as  extra  hazardous  is  carried  on  after  insurance, 
it  will  avoid  the  policy,  and  the  verdict  of  a  jury  that  it  does  not 
increase  the  risk  will  be  set  aside  (2) .  It  would  be  otherwise  if 
the  fact  that  the  company  considered  the  business  extra  hazardous 
was  merely  in  the  instructions  to  agents  {a) . 

Change  of  business. — A  change  in  the  nature  of  the  business 
carried  on  in  the  assured's  premises,  whereby  the  risk  is  increased, 
and  without  proper  notice,  avoids  the  policy  (&),  even  where  the 
increased  risk  is  caused  by  a  tenant  without  his  landlord's  know- 
ledge (c) .  But  it  has  been  held  in  Canada  that  nptioe  of  the 
change  of  business  to  the  insurer's  agent,  without  sending  in  the 
policy  for  indorsement,  will  suffice  if  there  be  no  condition  to  the 
contrary  {d) . 

Change  of  risk. — Where  a  fire  policy  is  subject  to  a  condition 
that  "if  by  reason  of  a  change  in  the  risk,  or  from  any  other 
cause  whatever,"  the  insurers  desire  to  terminate  the  assurance, 
it  should  be  lawful  for  them  to  do  so  on  refunding  a  rateable  pro- 
portion of  the  premium,  the  policy  is  determinable  at  the  will  of 
the  insurers  (e) . 

Selling  liquor. — Selling  liquor  by  retail  has  been  held  in  Canada 
not  to  be  an  increase  of  risk  where  a  policy  has  been  taken  out  on 

(jr)  In  re  Bradley  and  Essex  and  Sufolk  Accident,  (1912)  1  K.  B.  415. 
Lowenstein  v.  Fidelity  and  Casualty  Co.  of  N.  Y.,  88  Fed.  Rep.  474.  Fidelity 
and  Casualty  \.  Lowenstein,  99  Fed.  Rep.  17. 

(«)  Merrick  v.  Provincial  Insiirance  Co.,  14  U.  C.  (Q.  B.)  439. 

(o)  Same  case. 

(6)  Shaw  V.  Mobberds,  1  N.  &  P.  279,  6  A.  &  E.  75,  6  L.  J.  N.  S.  K.  B.  106. 

(c)  Zonff  V.  Beeber,  51  Am.  Rep.  432.  Liverpool  and  London,  ^o.  Co.  v. 
Gunther,  9  Davis  (Sup.  Ot.  U.  S.)  113. 

((?)  Pech  V.  Phcenix  Mutual  Insurance  Co.,  45  U.  C.  (Q.  B.)  620.    . 

(e)  Sun  Fire  Office  v.  Hart,  14  App.  Caa.  98,  60  L.  T.  337,  58  L.  J.  P.  C. 
69,  37  W.  R.  561. 
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groceries  and  patent  medicines.  But  in  England  spirit-selling 
is  a  hazardous  trade,  and  a  grocer  could  not  become  a  licensed  or 
unlicensed  retailer  of  spirits  without  risking  his  insurance  (/) . 

Tavern. — Change  of  occupation  from  a  private  house  to  a  tavern 
"without  consent  of  the  insurance  company  would  avoid  the  policy 
under  the  condition  against  increasing  the  risk;  but  a  coffee-house 
is  npt  a  tavern  within  this  rule  (g) ;  and  if  the  change  be  to  a 
tavern  after  a  change  to  some  other  equally  hazardous  business 
which  the  company  have  allowed,  the  policy  will,  it  seems,  hold 
good  (h) . 

Variaticm  of  risk. — One  of  the  conditions  (3rd)  of  a  policy 
was  that  unless  the  trades  carried  on  be  accurately  described,  and 
if  a  kiln  or  any  process  of  fire-heat  be  used  and  not  noticed  in  the 
policy,  the  policy  was  to  be  void;  and  another  condition  (6th) 
stated  that  if  the  risk  should  be  by  any  mieans  increased,  notice 
was  to  be  given  to  the  office,  otherwise  the  insurance  to  be  void  (^) . 
The  assured  lent  his  kiln,  which  was  used  only  for  drying  corn, 
to  another  person  on  one  occasion  to  dry  bark,  which  was  more 
dangerous.  No  notice  was  given  to  the  insurers,  and  the  kiln  was 
destroyed.  It  was  held  that  the  3rd  condition  related  to  the  time 
of  insuring, land  that  nothing  which  occurred  afterwards  could  bring 
the  case  within  that  condition,  which  was  fully  performed  when 
the  risk  first  attached ;  that  the  6th  condition  pointed  to  an  altera- 
tion of  business,  permanent  and  habitual;  and  if  the  plaintiff 
Jiad  either  dropped  his  business  of  corn-drying  and  taken  up  that 
of  bark -drying,  or  added  the  latter  to  the  former,  the  case  Avould 
have  been  within  that  condition.  But  the  single  act  of  kindness 
was  no  breach  of  the  6th  condition,  and  the  plaintiff  was  allowed 
to  recover  (k) . 

Glen  V.  Lewis.  Use  hy  way  of  experiment  contrary  to  condi- 
tion.— In  Olen  v.  Lewis(l)  the  question  was  whether  the  placing 

(/)  Nicholson  v.  Phcenix  Mutual,  45  U.  C.  (Q.  B.)  359. 
(y)  Boe  d.  Pitt  V.  Laming,  i  Oamp.  73. 

(A)   Cam'pbell   f.   Liverpool  and  London  Pire;  13  Lr.  Can.  Jur.   309. 
(0  See  also  Bobson  v.  Sotheby,  1  M.  &  M.  90.     Pirn  v.  Reid,  6  M.  &  G.  1, 
12  L|.  J.  C.  P.  299,  6  Scott  N.  B.  982. 

(K)  Shma  V.  Robberds,  1  N.  &  E.  279,  6  A.  &  B.  75,  6  L.  J.  N.  S.  K.  B.  106. 
(0  8  Ex.  607,  22  L.  J.  Ex.  228,  21  L.  T.  115,  17  Jur.  842. 
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a  small  steam-eugiue  on  the  premises  and  using  it  in  a  heated 
state  to  turn  a  lathe  simply  for  the  purpose-  of  ascertaining  by  the 
experiment  whether  it  was  worth  the  plaintiff's  while  to  buy  it^ 
avoided  the  policy,  having  regard  to  its  conditions,  one  of  which 
was  that  in  case  of  any  alteration  in  a  building  insured,  or  of  any 
steam-engine,  &c.,  or  any  other  description  of  fire-heat  being  in- 
troduced, or  of  any  trade,  business,  process,  or  operation  being 
carried  on  .  .  notice  must  be  given,  and  every  alteration  be 
allowed,  &c.,  otherwise.no  benefit  should  arise  to  the  assured  in 
case  of  loss.  Parke,  B.,  in  giving  judgment,  said:  "The  clause- 
implied  that  the  simple  introduction  of  a  steam-engine  without 
fire  will  not  affect  the  policy,  but  it  will  if  fire  is  put  to  it.  It 
makes  no  difference  whether  it  is  used  on  trial  or  as  an  approved 
means  of  carrying  on  the  parties'  business,  nor  does  it  makes  any 
difference  that  it  is  used  for  a  longer  or  a  shorter  time."  And 
referring  to  Shaw  v.  Robberds,  the  learned  Baron  said:  "  That  case 
is  the  only  one  which  approaches  the  present,  and  we  cannot  help 
feeling  that  the  construction  of  the  policy  in  that  case  may  have 
been  somewhat  influenced  by  the  apparent  hardship  of  avoiding 
it  by  reason  of  the  accidental  and  charitable  use  of  the  kiln,  the 
subject  of  the  asusranoe.  If  in  that  case  the  condition  had  been, 
inter  alia,  that  no  bark  should  be  dried  in  the  kiln  without  notice 
to  the  comlpany,  which  would  have  resembled  this  case,  we  should 
have  been  far  from  thinking  that  the  Court  would  have  held  that 
the  drying  which  took  place  did  not  avoid  the  policy,  by  reason  of 
its  being  an  extraordinary  occurrence  or  an  act  of  charity.  We 
are  therefore  of  opinion  that  the  defendant  [the  insurance  company] 
is  entitled  to  judgment." 

Oven. — Building  an  oven  on  premises  insured,  if  it  be  safely 
built  and  there  is  no  evidence  to  show  that  it  increases  the  risk^ 
will  not  prevent  the  assured  from  recovering  the  insurance- 
money  (to)  . 

Erection  of  engine. — Where  the  insured  put  up  an  engine  in  a 

(m)  Ncmghter  v.  Ottawa  Agricultural  Insurance  Co.,  43  U.  O.  (Q.  B.)  121. 
SUlem  V.  Thornton,  3  E.  &  B.  868,  23  L.  T.  187,  18  Jur.  748,  2  W.  R.  624,  23 
L.  J.  Q,.  B.  362.  Bareti  v.  Jenny,  3  Ex.  535, 18  L.  J.  Ex.  215.  Glen  v.  Levm^ 
22  L.  J.  Ex.  228,  17  Jiir.  842,  8  Ex.  607,  21  L.  T.  115.  Stohes  v.  Com,. 
1  H.  &  N.  533,  26  L.  J.  Ex.  113,  28  L.  T.  161,  3  Jur.  N.  S.  45,  3  W.  R.  89. 
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brick  house,  and  the  insurer's  agent  gave  notice  that  increased 
premium  would  be  required,  and  assured  applied  to  his  insurers 
and  elsBAvhere  for  insurance  thereon  at  enhanced  premium  and 
was  refused,  he  was  non-suited,  on  the  ground  that  the  policy  was 
known  by  him  to  be  void  {n) . 

Non-occupation  incrmsing  risk. — Leaving  the  premiums  un- 
occupied may  increase  the  risk,  and  if  it  does  will  be  within  this 
condition.  Whether  non-occupation  lessens  or  increases  the  risk 
depends  on  circumstanoes.  The  whole  question,  which  does  not 
seem  to  have  arisen  here,  is  very  fully  considered  in  a  Canadian 
case  (o),  where  the  American  cases  are  cited  and  discussed. 

Ceasing  to  occupy  without  fraudulent  intent  has  been  held  in 
New  Brunswick  ilot  to  come  within  a  condition  avoiding  the  policy 
in  case  of  increase  of  risk  through  change  of  occupation,  unless 
proof  were  given  that  under  the  circumstances  and  position  of  the 
building  it  was  more  liable  to  destruction  when  unoccupied  (p). 

Empty  house. — Notice  of  vacancy  if  required  by  a  condition 
must  be  given  in  reasonable  time.  Three  days  will  not  be  too 
long(g). 

Change  of  occupancy. — Description  of  the  building  insured  as 
a  farmhouse,  the  column  for  the  name  of  the  occupants  being  left 
blank  and  the  premises  being  at  the  time,  and  remaining  until  the 
loss,  unoccupied,  is  no  breach  of  a  condition  to  give  notice  of  a 
change  of  occupancy  (r) . 

A  condition  vacating  the  policy  if  the  assured  voluntarily  enters 
the  armed  forces  of  the  Crown  without  the  licence  of  tlie  directors 
is  not  contrary  to  public  policy  (s) . 

Condition  as  to  disclosing  other  insurance  must  be  observed. — 
The  importance  of  being  informed  of  the  names  of  the  offices 
which  are  jointly  interested  in  a  risk  is  obvious  to  all  who  have 

(«)  Seid  V.  Gore  District  Mtttual,  11  U.  C.  (Q,.  B.)  345. 

(o)  Abrahams  v.  Agricultural  Insurance  Co.,  40  U.  C.  (Q.  B.)  175.  And 
see  Bennett  v.  Agricultural  Co.,  50  Conn.  420. 

(p)  Foy  V.  Etna,  #c.  Co.,  3  Allen  (N«w  Bruus.)  29. 

{q)  Canada  Agricultural  Credit  Co.  v.  Canada  Mutual  Fire  Co.,  17  Grant 
(U.  C.)  418. 

(r)  London  and  Lancashire  Co.  v.  Honey,  2  Victoria  Law  7. 

(s)  Duckworth  v.  Scottish  Widows'  (1917),  33  T.  L.  E.  430. 
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any  acquaintance  with  the  law  and  practice  of  insurance,  and 
nothing,  therefore,  can  be  more  reasonable  than  that  the  persons 
assuring  should  stipulate  for  information  being  given  as  to  the 
offices  in  which  other  insurances  are  existing  or  are  subsequently 
taken  out;  and  it  is  competent  for  them  to  stipulate  that  if  any 
erroneous  or  untrue  representation  be  made  on  this  point  the  policy 
shall  he.  void,  and,  if  they  do  so,  the  Courts  cannot  hold  any  part 
of  the  representation  immaterial  (^).  But  if  they  want  the  in- 
formation they  must  stipulate  for  it  (m)  ;  and  failure  to  disclose 
it  is  not  fraud  (x). 

Breach  of  a  condition  that  other  insurance  shall  be  notified  to 
the  grantor  of  a  particular  policy,  and  notice  thereof  indorsed  on 
the  policy  or  otherwise  recognised  by  the  grantor,  is,  unless  waived, 
absolutely  fatal  to  any  claim  on  the  policy. 

And  where,  there  being  a  similar  condition,  the  insured  de- 
clared that  he  was  not  insured  or  proposing  to  insure  with  any 
other  office,  and  at  the  time  such  statement  was  made  it  was  true, 
but  before  the  second  policy  was  issued  it  became  untrue,  the  first 
policy  was  held  void;  the  law  being  that  these  declarations  are 
continuous  declarations  until  the  issue. of  the  policy  («/). 

The  condition  can  be,  of  course,  broken  only  by  the  failure  to 
disclose  insurance  in  companies  other  than  that  by  which  the  policy 
containing  it  is  granted  (z),  and  by  policies  actually  on  a  portion 
of  the  same  risks  (a) . 

Policy  accidentally  overlapping . — A  mere  possibility  that  some 
portion  of  the  risk  covered  by  both  policies  might  accidentally 
coincide  would  not,  it  seems,  constitute  such  a  double  insurance 
as  is  meant  by  this  condition  (&).  The  existence  of  a  marine 
policy  on  goods  which  are  landed  and  warehoused  for  a  special 
purpose  will  not  vitiate  a  fire  policy  made  on  them  by  breach  of 

(t)  Parsons  v.  Standard  Co.,  4  D.  C.  (App.)  326.  Western  Assurance  Co. 
V.  Attwell,  2  Lr.  Can.  Jur.  181. 

(•«)   M'Donell  v.  Beacon  Fire  and  Life,  7  U.  O.  (C.  P.)  308. 

(a;)  Similar  conditions  are  found  in  some  English  polioiea,  but  have  not  been 
litigiated. 

(y)  Re  Arbitration  between  Marshall  and  Scottish  Employers'  Liability  Co. 
(1902),  85  L.  T.  757. 

(z)   Citizens'  Company  of  Canada  v.   Parsons,  7  App.  Cas.  96,  118. 

(a)  Australian  Agricultural  Co.  v.  Saunders,  L.  R.  10  O.  P.  668,  44  L.  J. 
C.  P.  391,  33  L.  T.  N.  S.  447. 

(i)  Per  Bramwell,  B.,  in  case  last  cited,  L.  R.  10  C.  P.  674. 
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this  eondition,  as  the  underwriters  would  not  be  liable  while  the 
goods  were  so  warehoused  (c) . 

Condition  as  to  subsequent  insurance. — An  insurance  effected 
subsequently  to'  the  policy  sued  upon  in  another  company  in  sub- 
stitution for  a  lapsed  policy  to  the  like  amount  in  a  third  company 
does  not  avoid  the  policy  sued  upon  under  a  condition  as  to  giving 
notice  of  a  subsequent  insurance,  if  the  grantors  thereof  have  had 
notice  of  the  lapsed  policy  if  existing  when  their  policy  was 
granted,  or  have  recognised  it  if  granted  after  their  own  (d) . 

Omission  to  give  notice  of  additional  insurance. — Where  a  fire 
policy  provided  that  it  should  become  null  and  void,  if  the  insured 
■omitted  to  give  notice  of  any  additional  insurance  effected  on  the 
same  goods  with  another  company,  without  the  consent  of  the 
insurers,  it  was  held  that  the  policy  was  not  avoided  by  omission 
to  give  notice  of  an  additional  insurance  which,  on  the  true  con- 
struction of  its  terms,  never  became  effective  by  reason  of  the 
premium  not  having  been  paid  (e). 

Subsequent  further. — Subsequent  insurance  may  be  treated  as 
meaning  subsequent  and  further,  an  addition  which  seems  in 
accordance  with  common  sense  (d) . 

But  if  the  assured  takes  out  a  policy  in  a  bad  company,  in  sub- 
stitution for  one  lapsed  in  a  good  company,  some  increase  of  lia- 
bility to  contribute  might  arise  to  other  companies  (d) . 

Condition  against  double  insurance . — It  has  been  held  in  Canada 
that  where  two  insurances  were  made  on  the  same  property  with 
one  person,  agent  of  two  companies,  the  companies  would  not  be 
estopped  from  setting  up  the  condition  vitiating  their  policies 
in  the  case  of  other  insurance,  on  the  ground  that  the  knowledge 
of  the  agent  could  not  here  be  deemed  knoAvledge  of  the 
principal  (/) . 

(c)  Per  Bramwell,  B.,  in  case  last  cited,  L.  E.  10  C.  P.  674. 

(d)  National  Protector  Fire  v.  Nivm't,  (1913)  A.  C.  507.  Parsons  v.  Standard 
Insurance  Co.,  4  U.  O.  (App.)  326.  Pacaud  v.  Monarch  Insurance  Co.,  1  Lr. 
Can.  Jur.  284.    Moore  v.  Citizens,  ^c,  14  Ont.  App.  582. 

(e)  Equitable  Fire  v.  The  Ching  Wo  Hong,  (1907)  A.  C.  97,  76  L.  J.  P.  C. 
^1,  76  L.  T.  1,  23  T.  L.  B,.  200. 

(/)  Shannon  v.  Gore  District  Manual,  2  U.  C.  (App.)  396.  Bloxhhurn  Loiv 
-v.  Vigors,  12  App.  Cas.  531. 
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Other  insmwtce. — An  omission  to  give  the  names  of  other  offices 
in  which  the  applicant  is  insured  will  avoid  any  policy  granted 
on  the  application  where  there  is  .a  condition  to  that  effect  (ff) . 

Where  it  is  stipulated  that  such  other  insurances  must  be  allowed 
by  indorsement,  no  action  will  lie  on  the  policy  containing  suck 
term  till  the  indorsement  has  been  made,  since  the  indorsement  is 
the  agreed  evidence  of  the  insurer's  assent  to  the  other  in- 
surances (h),  and  where  it  was  a  condition  that  "  the  insured  shall 
notify  to  the  company  and  have  specified  in  the  policy  if  any  in- 
surance previously  effected  ceases "  and  this  was  not  done,  the 
insured  failed  in  his  action  (i) . 

Notice  of  other  insurance. — Verbal  notice  to  the  insurer's  agent 
will  not  bind  the  insurer,  and  the  assured  is  not  entitled  to  insist 
upon  a  reform  of  the  policy  by  an  indorsement  of  the  insurance  of 
which  he  has  given  merely  verbal  notice,  as  this  would  be  com- 
pelling their  assent,  which  was  ex  hypothesi  in  their  discretion  {k) . 

A  consent  signed  by  the  secretary  has  been  held  to  bind  the 
company  (J),  but  this  must  depend  upon  the  authority,  actual  or 
constructive,  given  to  the  secretary. 

Waiver. — If  the  company  have  been  informed  by  the  agent 
of  the  other  insurance,  and  knowing  of  it  issue  a  policy,  they  will 
be  taken  to  have  waived  the  condition  (m) . 

The  condition  will  not  be  deemed  waived  if  the  insurers,  on 
getting  notice  after  the  fire,  reserve  the  objection  till  action 
brought {%) . 

Double,  insurance. — Under  a  condition  in  a  policy  on  cotton, 
that  it  shall  not  apply  to  any  cotton  covered  by  a  marine  policy 
at  the  time  of  the  loss,  forfeiture  cannot  be  enforced  where  it  is 

(^g)  Citizens'  Insurance  Co.  v.  Parsons,  7  App.  Cas.  118.  Parsons  v.  Standard' 
Co.,  4  U.  C.  (App.)  326. 

(h)  Noad  V.  Provincial  Insurance  Co.,  18  U.  C.  (Q.  B.)  584.  Chapman  v> 
Lancashire  Co.,  13  Lr.  Can.  Jur.  36,  2  Stevens  Quebec  Digest  407  (P.  C). 

(J)  The  Sulphite  Pipe  Co.,  Ltd.  v.  Faber,  11  Times  L.  R.  547. 

(Jc)  Billington  v.  Provincial  Insurance  Co.,  2  U.  C.  (App.)  158,  3  Canada  182. 

(Z)  Attieell  V.  Western,  2  Lr.  Can.  Jur.  181.  Sowgras  v.  Mutual  Insurance 
Co.,  1  I*r.  Caji.  Jul.  197,  a  case  of  notioe  given  after  fire.  Chalmers  v.  Mutual 
Wire  Co.,  3  Lr.  Can.  Jur.  2. 

(«j)  Billington  v.  Provincial,  2  U.  C.  (App.)  158,  178,  3  Canada  182. 

(»)  Attwell  v.  Western  Insurance  Co.,  2  Lr.  Can.  Jur.  181. 
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not  shown  that  the  marine  insurance  was  in  favour  of  the  same 
parties  and  upon  the  saane  interest  as  such  policy,  the  object  of 
the  condition  being  to  prevent  double  insurance  (o). 

Mortgagee  of  inutiud  poUcy. — In  a  mutual  insurance  company 
when  a  policy  is  assigned,  with  consent  of  the  insurer,  to  a  mort- 
gagee, though  he  becomes  a  member,  further  insurance  by  the 
mortgagor,  which  the  mortgagee  did  not  know  of  and  could  not 
stop,  will  not  affect  his  jjolicy  under  the  condition  rnlating  ta 
double  insurance  (p). 

Foreign  company. — If  further  insurance  be  effected  in  a  foreign 
company,  it  is  still  such  an  insurance  as  to  avoid  a  policy  con- 
taining a  condition  against  double  insurance,  being  an  insurance 
in  fact  (g). 

Mortgagee. — Insurance  made  by  a  mortgagee  without  the  know- 
ledge of  the  mortgagor  will  not  avoid  a  policy  taken  out  by  the 
latter  and  containing  such  a  condition,  for  the  further  assurance 
must  be  by  same  person  or  in  the  same  interest  (r) . 

Interim  receipt. — Insurance  by  inteirim  receipt  may  fall  within 
the  provision,  as,  the  duration  of  the  interim  insurance  being 
limited,  the  question  has  been  raised  whether  after  expiry  of  the 
time  limited  the  assured  was  entitled  to  have  a  policy  or  not, 
since  if  he  was  it  would  be  a  case  of  other  insurance  (s) . 

That  the  assured  so  thought  is  evidence  as  to  the  hoTM  fides 
of  the  assured  in  his  dealings  (<). 

Othe>-  insurance  on  part  of  property. — The  assured  by  taking 
the  benefit  of  a  policy  effected  on  part  of  the  same  premises  by 

(o)  California  Insurance  Co.  v.  Union  Compress  Co.,  133  U.  S.  Rep.  387. 

(p)  Mechanics'  Benefit  Society  v.  Gore  District  Insurance  Co.,  40  U.  C. 
(Q.  B.)  220,  236-8. 

(?)  Ramsa/y  Cloth  Co.  v.  Mutual,  ^c.  Co.,  11  U.  C.  (Q.  B.)  516. 

(j)  Gilchrist  v.  Gore  District  Co.,  ^c,  34  U.  C.  (Q.  B.)  15.  Carpenter  v. 
Providence  Washington  Co.,  16  Petera  (U.  S.)  501.  Kelly  v.  Liverpool,  London 
and  Globe,  2  Han.  (New  Bruns.)  266.  Johnson  v.  North  British  and  Mer- 
cantile, 1  Holmes  (C.  a.  U.  S.)  117. 

(«)  Hatton  V.  Beacon,  16  U.  C.  (Q.  B.)  317.  Bruce  v.  Gore  District  Mutual 
Co.,  20  U.  0.  (O.  P.)  207.     Mason  v.  Andes  Co.,  23  U.  O.  (C.  P.)  37. 

(i)  Greet  v.  Citizens,  5  U.  C.  (App.)  596. 
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■another  person  will  avoid  the  first  policy  where  notice  has  not 
been  given  (m)  . 

Condition  agahist  other  insurance  without  notice. — A  condi- 
tion in  a  policy  avoiding  it  if  the  assured  or  his  assignee  should 
•effect  other  insurance  and  not,  with  reasonable  diligence,  give  notice 
and  have  it  indorsed  on  the  policy,  binds  the  assignee  in  bank- 
ruptcy of  the  assured.  By  the  bankruptcy  he  becomes  owner  of 
the  whole  insurance  effected  by  the  bankrupt  for  the  benefit  of  the 
-estate.  His  subsequent  insurance  in  his  own  name  with  another 
company  would,  if  recoverable,  enure  to  precisely  the  same  in- 
terests; and  the  bankrupt's  resulting  interest  in  any  surplus  of 
his  estates  after  all  debts,  &c.,  are  paid  would  be  precisely  the 
same  under  both  policies  {x) . 

Who  may  maive. — Such  condition  cannot  be  waived  by  an 
■ordinary  agent  where  the  consent  is  to  be  written  on  the  policy  (y). 
An  inspector,  whose  duties  are  to  examine  into  the  circumstances, 
-adjust  the  loss,  and  settle  and  report,  is  not  an  agent  who  can 
give  such  consent  {z) .  He  might  waive  a  condition  as  to  a  written 
statement  of  the  loss,  that  being  within  the  scope  of  his  duties. 

Prio^'  or  subsequent  policy. — Provisions  avoiding  a  policy  for 
not  disclosing  other  insurance  apply  to  other  insurance  prior  or 
.subsequent  to  that  in  the  policy  containing  the  stipulation.  A 
-man  may  therefore  avoid  two  policies  by  not  giving  notice  to  the 
grantors  of  each  as  to  the  existence  of  the  other.  But  in  America 
it  has  been  held  that  if  the  assured  could  never  have  recovered  on 
■the  policy  of  later  date  the  prior  policy  is  not  avoided  {a) . 

Policies  promised  but  not  issued. — Where  a  man  seeks  further 
insurance  and  notifies  the  previous  insurance,  and  his  application 
is  accepted  and  his  premium  paid,  but  the  policy  not  issued  before 
-a  loss  occurs,  the  second  insurers  cannot  object  that  the  policy  if 

(«)  Dafoe  V.  Johnstoivii  Mutiml  District  Insurance  Co.,  7  U.  C.  (C.  P.)  55. 

{x.)  Jackson  v.  Forster,  1  B.  &  E.  463,  29  L.  J.  Q.  B,  8,  33  L.  T.  290, 
7- W.  R.  578.  Schondler  v.  Wace,  1  Camp.  487.  Dickson  v.  Provincial  Insur- 
ance Co.,  24  U.  C.  (C.  P.)  157,  168. 

(y)  Gale  V.  Leims,  9  Q.  B.  730,  16  L.  J.  Q.  B.  119. 

(a)  Mason  v.  Hartford  Fire,  37  U.  C.  (Q.  B.)  437. 

(fl)  Stacey  v.  Franklin,  Fire,  2  Watts  &  Serg.  (Penn.)  506. 
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issued  would  have  contained  a  condition  against  further  insurance 
unless  indorsed  (&). 

What  things  covered  by  policy. — An  ordinary  fire  policy  only 
covers  property  in  which  the  assured  has  a  beneficial  interest,  and 
by  its  condition  excludes  property  held  on  trust  or  comtnission 
unless  expressly  described  as  such  (c) .  Sundry  articles  of  house- 
hold furniture  are  frequently  excluded  from  insurance,  either  from 
their  fragility  or  the  difficulty  of  valuing  them,  and  insurers  will 
not  take  on  any  terms  risk  of  destruction  of  deeds,  bonds,  bills 
of  exchange,  promissory  notes,  money  securities,  or  books  of 
aooount.  Many  persons  effecting  insurances  have  not  the  slightest 
consciousness  that  their  most  valuable  household  effects,  such  as 
pictures,  piano,  prints,  jewels,  clocks  and  watches,  are  wholly 
uncovered,  unless  spiecially  mentioned,  and  that  the  policy  does 
not  cover  the  clothes,  &c.  of  their  guests  or  servants,  unless  special 
stipulation  be  made  to  that  eSect. 

SpontuTieous  combustion. — The  risk  of  damage  to  property  occa- 
sioned by  its  own  spontaneous  fermentation  or  combustion  is  also 
excluded  by  condition.  But  this  condition  only  aSects  the  par- 
ticular property  in  which  the  spontaneous  action  arises,  and  does 
not  remove  liability  for  other  goods  ignited  thereby. 

Condition  as  to  interest  inswred. — Some  cases  which  at  first 
sight  seem  bailments  on  trusts  are  by  their  particular  circumstances 
really  transfers  for  value  on  special  terms  as  to  the  mode  of  settling 
the  accounts  between  the  parties.  Where  this  is  so  the  policy 
will  not  be  void  for  not  disclosing  the  nature  of  the  title  of  tlie 
assured,  as  the  property  is  not  held  on  trust  or  commission  within 

(6)  Baile  v.  St.  Joseph  Fire  Co.,  73  Missouri  371. 

(c)  "  This  policy  does  not  cover  property  held  on  trust  or  on  commissiou, 
unless  expressly  described  as  such;  nor  china,  glass,  looking-glasses,  jewels, 
clocks,  watches,  trinkets,  medals,  curiofiities,  government  stamps,  prints,  paint- 
ings, drawings,  sculptures,  musical,  mathematical,  or  philosophical  instruments, 
patterns,  models,  or  moulds,  unless  specially  mentioned  in  the  polfcy,  nor  deeds, 
bonds,  bills  of  exchange,  promissory  notes,  securities  for  money  or  books  of 
account,  nor  gunpowder,  nor  loss  or  damage  by  flre  to  property  occasioned  by 
its  own  spontaneous  fermentation  or  heating,  or  by  or  through  invasion,  foreign 
enemy,  riot,  civil  commotion,  or  military  or  usurped  power,  nor  loss  or  damage 
by  explosion,  except  loss  or  damage  by  explosion  of  gas  in  the  premises  referred 
to  in  this  policy,  not  forming  part  of  any  gas-works." 
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the  meaning  of  the  condition  requiring  property  so  held  to  be 
specifically  insured  or  described  (d) . 

Such  is  the  case  with  millers  receiving  wheat  from  different 
farmers,  which  wheat,  by  the  consent  of  the  farmers,  was  mixied 
with  other  wheat  and  became  part  of  the  miller's  current  stock  bo 
grind  or  to  sell,  subject  to  a  right  in  the  farmers  at  any  time  (e). 
So  also  with  commission  merchants  who  receive  and  store  grain 
in  elevators  and  give  receipts,  but  are  not  bound  to  do  more  than 
deliver  a  like  quantity  and  quality  of  wheat  (/). 

Rioi,  Civil  commotion,  dc. — Risk  by  riot,  civil  commotion, 
invasion,  foreign  enemy,  military  or  usurped  power  is  expressly 
excepted  in  most  if  not  all  fire  policies.  Civil  commotion  is  defined 
by  Lord  Mansfield  as  an  insurrection  of  the  people  for  general 
purposes  of  mischief  not  amounting  to  a  rebellion,  since  no  power 
is  usurped  (^).  An  organized  conspiracy  {e.g.,  as  in  the  case  of 
some  of  the  actions  of  the  suffragists)  to  commit  criminal  acts, 
without  more,  does  not  amount  to  "civil  commotion "  (A) . 

The  Sackville  Street  (Dublin)  affair  of  1916  has  been  held 
lo  amount  to  civil  strife  amounting  to  warfare,  and  not  to  mere 
riot  or  civil  commotion,  and  a  policy  covering  lass  or  damage 
"  directly  caused  by  war,  bombardment  .  .  .  fire  .  .  ."  has  been 
held  to  cover  fire  caused  by  a  bombardinent  carried  on  by  the  forces 
of  the  Crown  (i) . 

Where  a  party  of  men  came  to  a  coal-mine,  fired  shots  and 
drove  away  the  watchman,  and  set  fire  to  premises,  this  loss  wae 
in  Pennsylvania  held  within  the  exception  against  riot  (fc) .  The 
Riot  (Damages)  Act,  1886  {I) — but  see  as  to  ships  The  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  515— gives  com- 
pensation out  of  the  police  rates  where  a  house,  ship,  or  building, 

((?)  S<yuth  Aiistralian  Insurance  Co.  v.  Randell,  L.  R.  3  P.  O.  101,  6  Moor© 
P.  O.  N.  S.  341,  22  L.  T.  N.  S.  843. 

(e)  Same  case. 

(/)  Baxter  V.  Hartford  Fire  Co.,  11  Biasell  (U.  S.  Qro.  Ot.)  306. 

((?)  Drinkwater  v.  London  Assurance,  2  Wils.  363.  Langdale  v.  Mason, 
2  Park  Ins.  965  (8th  ed.).  Mason  v.  Sainsbwy,  3  Doug.  61.  Clarke  v. 
Blything,  2  B.  &  C.  254. 

(A)   London  and  Manchester  Plate  Glass  v.  Heath,  (1913)  3  K.  B.  411. 

(j)   Curtis  ^  Sons  v.  Mathews,  (1919)  1  K.  B.  425. 

(Jc)  Lycoming   Fire  v.  Schwenk,  40  Am.  Rep.  629,  95  Penn.  St.  89.  . 

(Z)  49'  &  50  Vict.  c.  38. 
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in  any  police  district,  has  been  injured  or  destroyed,  or  tba 
property  therein  has  been  injured,  stolen,  or  destroyed  by 
rioters,  and  provides  (sect.  2)  that  where  any  person,  having 
sustained  such  loss,  has  received,  by  way  of  insurance  or  otherwise, 
■any  sum  to  recoup  him  in  whole  or  in  part  for  such  loss,  the  com- 
pensation payable  to  him  shall,  if  exceeding  such  sum,  be  reduced 
by  the  amount  thereof,  and  in  any  other  case  shall  not  be  paid  to 
him,  and  the  payer  of  such  sum  shall  be  entitled  to  compensation 
as  if  he  had  sustained  the  loss,  and  any  policy  given  by  such  payer 
shall  continue  in  force  as  if  he  had  made  no  such  payment. 

Damage  by  fire  caused  by  a  Zeppelin  bomb  is  within  the  ex- 
ception excluding  loss  "  resulting  from  insurrection,  riots,  civil 
commotion,  or  military  or  usurped  power"  (m). 

An  isolated  case  of  burglary  during  an  air-raid  is  not  a  "  loss 
occasioned  hj  hostilities  or  loot,  sack  or  pillage  in  connection 
therewith"  (n). 

Actus  Dei. — Earthquakes,  hurricanes,  forest  fires,  and  fires 
occasioned  to  insured  property  by  or  during  the  existence  of  such 
contingencies  have  been  in  some  cases  excepted  from  the  risk  (o). 

Condition  as  to  change  of  title  of  propet-ty. — Policies  on  house 
or  goods  are  conditioned  tx>  cease  to  be  in  force  as  to  any  property 
thereby  insured  which  shall  pass  from  the  insured  to  any  person 
otherwise  than  by  will  or  operation  of  law  unless  notice  thereof 
be  given  to  the  insurers,  and  the  subsistence  of  the  insurance  in 
favour  of  such  other  person  be  declared  by  a  memorandum  indorsed 
thereon  by  or  on  behalf  of  the  insurers. 

The  usual  condition  is  as  follows: — "  This  policy  ceases  to  be 
in  force  as  to  any  property  hereby  insured  which  shall  pass  from 
the  insured  to  any  other  person  otherwise  than  by  will  or  operation 
of  law,  unless  notice  thereof  be  given  to  the  company,  and  the  sub- 
sistence of  the  insurance  in  favour  of  such  other  person  be  declared 
by  a  memorandum  indorsed  thereon  by  or  on  behalf  of  th© 
company." 

Independently  of  the  condition,  insurances  against  fire  have 

(m)  Sogers  v.  Whittaker,  (1917)  1  K.  B.  942. 

(«)  Winicofsky  i.  Army  #  Navy  General  (1919),  35  T.  L.  E.  283. 

(o)  Commercial    Union  v.   Canada  Mining,  ^c.  Co.,  18  Lr.  Can.  Jur.  SO. 


192  THE   LAWS   OF    INSURANCE. 

never  been  assignable  as  of  right  like  marine  policies  (p) .  But 
the  particular  mode  whereby  the  assent  to  hold  the  assign  insured 
shall  be  testified  is  purely  matter  of  contract.  The  conditions  are 
framed  to  exclude  parol  consents  by  agents  of  the  insurer. 

Under  this  condition  the  policy  is  good  for  the  executors  or 
administrators  of  the  insured,  and  also  for  a  trustee  in  bank- 
ruptcy (q),  or  a  liquidator  on  the  winding  up  of  an  assured  joint- 
stock  company,  or  it  would  seem  for  a  continuing  partner  under  an 
assignment  to  him  by  a  retiring  partner  (r). 

Pledge  to  secure  debt. — It  has  been  held  that  a  deed  pledging  the- 
property  to  secure  a  debt,  coupled  with  retention  of  possession  by 
the  maker  and  the  right  to  sell  in  the  usual  course  of  his  business 
and  to  redeem  entirely  by  payment,  is  not  such  change  of  title 
as  will  avoid  the  insurance  (s) .  And  where  a  fire  policy  stipulated 
that  if  the  interest  of  the  assured  "  does  not  amount  to  the  entire, 
sole,  and  absolute  ownership  it  must  be  so  represented  to  the 
company  and  expressed  in  the  body  of  the  policy,  otherwise  there 
will  bo  no  liability"  thereunder  as  to  such  property  or  limited 
interest,  the  stipulation  refers  not  to  a  «iatter  of  incumbranae, 
but  to  the  quality  and  character  of  the  title,  whether  freehold, 
leasehold,  or  otherwise  (t). 

Where  freehold  property  is  insured  the  policy  enures  to  the- 
real  and  not  to  the  personal  representative  of  the  assured  (m). 

If  property  insured  were  sold  and  the  contract  was  complete, 
but  the  property  not  actually  in  the  purchaser's  possession  although 
at  his  risk,  the  original  assured  could  recover  nothing  on  the  policy 
and  the  purchaser  would  be  his  own  insurer.  If  the  property  was 
not  paid  for,  the  question  of  vendor's  lien  might  arise,  but  if 

(jj)  Lynch  V.  Dalzell.  4  Bro.  P.  0.  431.  Sadlers'  Co.  v.  Badcock.  2  Atk. 
654.  As  to  French  Law,  see  Forgrie  v.  Royal  Insurance  Co.,  16  Lr.  Can. 
Jur.   34. 

(?)  Worsley  v.  Wood,  6  T.  R.  710.  Oldman  v.  Bmffiche,  2  H.  Bl.  577,  note- 
Jackson  v.  Forster,  1  E.  &  E.  463,  29  L.  J.  ft.  B.  8,  33  L.  T.  290,  7  W.  R.  578. 

(r)  Fide  cases  cited  in  note  to  Hathaway  v.  State  Insurance  Co.,  52  Am. 
Rep.  438;   but  see  contra,  the  principal  case. 

(s)  Nussbuum  v.  Northern  Insurance,  37  Fed.  Rep.  524.  Thompson  v. 
Phoenix  Insurance,    136   XT.  S.   287. 

(t)  Bllis  y.  Insurance  Co.,  32  Fed.  Rep.  646. 

(m)  Parry  v.  Ashley,  3  Sim.  97.     Culb^rts.on  v.  Cox,  43  Am.  Rep.  204. 
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the  property  had  passed  from  the  vendor  it  is  submitted  that  this 
condition  would  preclude  him  from  recovering  (x) . 

Bcmhruptoy. — When  an  assured  is  bankrupt,  the  property  in 
the  policy  having  passed  from  him,  he  is  not  even  a  party  to  an 
action  on  the  policy,  and  consequently  discovery  cannot  be  had 
Ifrom  him  {y) . 

Effect  of  execution. — If  property  were  seized  and  sold  under 
an  execution,  it  would  seem  that  a  policy  upon  such  property  would 
not  cease  to  be  of  force  under  the  condition,  as  the  chan'ge  of 
ownership  would  be  due  to  the  operation  of  law,  the  judgment  and 
execution  (z) . 

A  condition  is  sometimes  inserted  forfeiting  the  policy  fori 
seizure  of  goods  under  an  execution  or  for  dispute  as  to  title.  But 
the  condition  does  not  operate  until  there  has  been  a  change  of 
possession,  as  it  amounts  merely  to  a  stipulation  that  the  policy 
shall  cease  to  be  binding  in  any  case  where  the  property  in  the 
goods  passes  by  legal  process  from  the  hands  of  the  assured  (a). 

Alienation  "  bt/  operation  of  law." — If  the  condition  is  to  the 
effect  that  the  policy  should  be  avoided  if  the  interest  of  the 
assured  in  the  property  insured  passes  from  him  otherwise  than 
by  operation  of  law,  and  the  assured,  being  a  company,  goes  into 
liquidation,  or,  being  an  individual,  goes  into  bankruptcy  so  that 
the  property  passes  to  the  liquidator  or  the  trustee,  such  an  aliena- 
tion is  within  the  exception,  being  an  alienation  by  operation  of 
law  (&). 

Seizure  in  execution. — Such  a  condition  is  not  wholly  unjust 
and  unreasonable,  for  it  is  always  an  important  matter  to  the 
insurers  that  the  goods  should  be  in  the  custody  and  ownership 

(x)  Rmmer  v.  Preston,  18  Oh.  D.  1,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787, 
29  W.  E."547.  Castellain  v.  Preston,  11  Q.  B.  D.  3&8,  52  L.  J.  Q.  B.  366,  49 
L.  T.  N.  S.  29  31  W.  R.  557.  New  South  Wales  Bank  v.  North  British 
and  Mercantile   Co.,  2  N.  S.  W.  I^w  239,  3  N.  S.  W,  Law  60. 

(y)  Manchester  Fire  Assurance  Co.  v.  WyJces,  23  W.  E,.  884,  33  L.  T. 
N.  S.  142. 

(s)  May  V.  Standard  Fire  Co.,  5  U.  C.  (App.)  605. 

(a)   Ibid.    609. 

(6)  In  re  Birkbeok,  ^c.  Official  Receiver  v.  Licenses  Insurance,  fc,  (1913) 
2  Oh.   34. 

V.  13 
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of  the  insured,  whose  interest  alone  they  insure;  and,  if  they  are 
taken  from  him,  the  damage  and  risk  to  the  insurers  are  as  great, 
whether  they  have  been  taken  rightfully  or  wrongfully.  But  it 
is  unjust  to  the  assured  that  the  policy  should  be  determinable  by 
the  mere  wanton  or  illegal  act  of  another,  which  the  insured  may 
have  resisted  as  far  as  possible,  and  which  he  could  not  prevents 
But  a  mere  technical  levy,  which  does  not  increase  the  hazarf 
of  the  insurers  when  the  insured  remains  in  full  enjoyment  of, 
and  has  the  same  power  and  the  same  interest  to  preserve,  the  pro- 
perty as  before,  does  not  seem  within  the  condition  (c) . 

Assigmnent  of  policy;  effect  on  condition. — When  a  condition 
is  inserted  in  the  policy  against  alienation  of  the  property,  and 
the  policy  is  assigned  by  the  insured  to  an  assignee  not  interested 
in  the  property,  such  assignee  does  not  by  the  assignment,  and 
the  assent  of  the  insurers  thereto,  become  the  insured  under  the 
policy,  and  the  policy  still  remains  liable  to  be  defeatied  by  a 
breach  of  the  condition  by  the  assignor  (d) . 

Assignment  hnoiim  to  insurers. — But  if  the  insurers  discover 
that  an  assignment  has  been  made  under  such  circumstances  as  to 
render  the  policy  void,  and  on  notice  of  a  loss  call  for  and  obtain 
the  proofs  of  loss  on  the  footing  of  the  policy  being  in  full  force, 
they  will  no  longer  be  at  liberty  to  elect  to  treat  the  policy  as 
forfeited,  even  though  the  condition  be  that  the  policy  shall  not 
bind  until  the  assignment  is  approved  (e). 

Assignment  of  claim  on  a  policy  after  loss  is  not  a  breach  of 
this  condition  (/) .  Where  a  total  loss  has  happened,  the  policy, 
and  all  claim  under  it,  can  be  effectually  and  safely  assigned. 
But  in  cases  of  partial  loss,  to  assign  the  policy  would  avoid  it  as 
to  the  balance  of  the  insurance  money  not  payable  in  respect  oif 
the  particular  loss  which  already  occurred  (gr) . 

(e)  May  v.  SUmdard  Fire  Co.,  5  XJ.  O.  (App.)  605. 

(d)  Forgie  v.  Royal  Insurance  Co.,  16  Lr.  Can.  Jur.  34.  New  South  Wale» 
Banh  v.  North  British  Mercantile  Co.,  3  N.  S.W.  Xaw  60.  Kanadg  v.  The 
Gore  District  Mutual  Fire  Co.,  44  Canada  (Q.  B.)  261. 

(e)  Canada  Xanded  Credit  Co.  v.  Canada  Agricultural  Insurance  Co., 
17  Grant    (U.  O.)  418,  423. 

(/)   Garden  v.  Ingram,  23  L.  J.  Oh.  478.     Waydell  v.  Provincial  Insurance 
Co.,  21  tJ.  C.  (Q.  B.)  612.     And  see  Bandall  v.  Lithgow;  12  Q.  B;  D.  525. 
(^)   Kerr   v.  Eastings  Mutual,  41  U.  C.  (Q.  B.)  217. 
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Proceeds  of  policy  hypothecated. — Wheal  a  policy  is  issued  to 
•one  person,  the  loss  or  part  thereof  being  made  payable  to  another 
person  or  persons  as  their  interest  may  appear,  the  las,t  wordis 
are  in  reduction  of  the  amounts  specified  as  payable,  and  those 
persons  can  onb'  claim  up  to  the  limit  prescribed,  even  if  more 
is  due  to  them.     The  balance  goes  to  the  assured  (h). 

Benefit  of  pdlioy  not  spcured  by  assignment  after  breach. — An 
insured  cannot  of  course  by  assignment  after  condition  broken 
enable  a  trustee  to  recover  for  him  what  he  cannot  recover  for 
himself.  If  the  assignee  lield  the  contract  freed  from  the  old 
conditions,  it  would  amount  to  a  different  and  less  onerous  con- 
tract than  the  one  assigned.  Assent  to  an  assignment  does  not 
amount  to  waiver  of  conditions  broken,  unless  such  breach  is  at 
the  time  known  (j).  Consent  with  notice  of  breach  is  waiver 
•of  that  breach,  where-  a  mortgage  is  effected,  and  if  necessary 
assented  to  by  the  company;  though  the  mortgagee  may  be  able 
to  recover  his  mortgage  money,  he  cannot  recover  any  surplus  for 
the  mortgagor  if  the  latter  has  broken  a  condition  (fc).  This  is 
analogous  to  the  rule  in  life  assurance  where  the  assured  mortgages 
and  subsequently  commits  suicide  (Z). 

Limitation  of  tim.e  to  s,ite. — Insurers  may  lawfully  (m),  and  do 
invariably,  limit  the  time  within  which  an  action  may  be  brought 
to  a  period  less  than  that  allowed  by  the  Statute  of  Limitations. 
It  is  obvious  that  to  have  stale  claims  made  upon  them  might 
involve  them  in  considerable  difficulties  as  to  the  proofs  and 
evidence  adduced  in  support  thereof  which  would  not  arise  if 
prompt  action  were  insisted  on. 

The  true  ground  on  which  the  clause  limiting  the  time  of  claim 

(A)   Dear  v.   Western  As.-iurance  Co.,  41  U.  C.  (Q.  B.)  553. 

(0  Winq  V.  llarrey,  23  L.  J.  Ch.  511,  5  De  G.  M.  &  G.  265,  18  Jur.  394, 
23  L.  T.  120,  2  W.  E.  370;  biit  see  Ellis  v.  Insurance  Co.,  32  Fed.  Eep. 
U.  S.   646. 

(jt)  Oxford  Building  Society  v.  Waterloo  Mutual  Fire  Insurance  Co.,  42 
U.  0.  (Q.B.)  181. 

(0  Solicitors',  ^o.  Co.  v.  Lamb,  2  De  G.  J.  &  S.  250,  affirming^  game  case 
1  H.  &  M.  716,  33  L.  J.  Ch.  426,  10  L.  T.  N.  S.  702,  10  Jur.  N.  S.  739,  12 
,W.  R.  941,  folio-wed  in  City  Bank  v.  Sovereign  Co.,  32  W.  R.  657. 

(m)  Grieve  v.  Northern  Assurance  Co.,  5  Victoria  L.  R.  443.  The  Courts 
of  some  American  States  have  held  otherwise,  so  aiso  in  Lower  Canada,  Wilson 
T.  State  Fire,  7  Lr.  Can.  Jur.  223. 

13  (2) 
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rests  and  is  maintainable  is  that,  by  the  contract  of  the  parties, 
the  right  to  indemnity  in  case  of  loss  and  the  liability  of  the- 
company  therefor  do  not  become  absolute  unless  the  remedy  is 
sought  within  the  year..  The  stipulation  goes  to  the -right  as  well 
as  the  remedy.  .  .  .  The  clause  contemplates  a  loss  about  which 
a  contest  arises  or  may  arise  between  the  assured  and  the  company,, 
and  in  respect  to  which  the  right  to  indemnity  may  be  denied. 
The  object  was  not  to  foreclose  it  and  prevent  a  resort  to  tha 
proper  tribunal,  but  to  compel  a  speedy  resort  and  a  termination 
of  the  controversy  while  the  facts  were  fresh  in  the  recollection 
of  the  parties,  and  witnesses  and  the  proofs  accessible  (n) . 

Time  varies. — The  time  limited  by  the  condition  varies.  It  is 
.  reckoned  by  days  or  monthjs  (i.e.,  calendar  months)  (o),  but  usually 
does  not  exceed  twelve  monthis  from  the  date  of  the  loss  or  refusal 
and  rejection  of  a  claim  made  under  the  policy.  To  make  the 
condition  effectual  against  the  assured,  it  must  be  pleaded  as  a 
defence  like  the  Statute  of  Limitations  itself  (p),  and  it  has  a 
like  effect. 

When  failure  to  bring  .action  no  bar. — Failure  to  bring  the 
action  within  the  time  limited  in  the  poHoy  is  no  bar  where  it  was 
induced  by  the  representations  of  the  defendant's  agents  that  the 
loss  "would  bepaid,jajid  where  the  defendant  demanded  and  accepted 
payment  of  premiums  after  the  loss  occurred  (g) . 

Decree  for  pa^iient  of  inswanae-money  unthout  grant  of  policy. 
— If  the  policy  ought  to  have  been,  but  has  not  been,  issued,  and  a 
decree  is  made  for  payment  by  the  insurer  on  the  footing  of  the 
policy  having  been  actually  issued,  the  insurer  cannot  avail  him- 
self of  the  condition  as  to  limitation  of  the  time  for  suing,  the 
action  to  compel  grant  of  a  policy  not  being  an  action  on  the 
policy  (r) . 

(«)  Cray  v.  Hartford  Fire,  1  Blateh.  (U.  S.)  280.  Steen  v.  Niagara  Fire 
Co.,  42   Am.  Bep.  297. 

(o)  Pomares  v.  Provincial  Insurance  Co.,  Stevens  Digest  (New  Bruns.)  237' 
(1873).     Cornell  v.   Liverpool  and  London,  14  Lr.  Can.  Jur.  256. 

(^)  Lambkin  v.  Western  Assurance  Co.,  13  U.  C.  (Q.  B.)  237. 

(?)  Thompson  v.  Phcenix,  136  U.  S.  287.    Steel  v.  Phcenitc,  61  Fed.  Eep.  715. 

(r)   Penley  v.  Beacon  Insurance  Co.,  7  Grant  (U.  C.)   130. 
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Effect  of  limiting  condition. — Where  the  covenant  by  the  in- 
surers is  to  pay  a  certain  time  after  the  loss,  the  real  period  wi,thin 
which  the  assured  could 'sue  toiay,  by  the  limiting  condition,  be 
virtually  reduced  to  the  interval  betvifeen  the  day  at  which  pay- 
ment ought  to  be  made  and  the  last  day  of  the  period  within 
which  action  must  by  the  condition  be  brought  (s),  since  the  time 
for  bringing  the  action  in  the  absence  of  special  terms  will  run 
from  the  happening  of  the  event  insured  against,  but  the  insured 
will  not  know  until  after  the  time  given  to  the  company  to  pay 
whether  they  intend  to  settle  the  claim  or  make  it  necessary  for 
him  to  sue  them.  And  where  proofs  of  loss  are  received  within 
a  reasonable  time,  before  the  expiration  of  the  period  fixed  by  the 
policy  for  suing,  the  company  cannot  cut  off  the  right  to  sue  by, 
withholding  its  decision  upon  the  proofs  until  that  period  has 
■expired,  even  though  the  time  allowed  for  examining  the  proofs 
would  have  consumed  it  (t). 

The  insured  is  in  a  somewhat  better  position  where,  as  in  some 
policies,  his  time  runs  alternatively  from  the  loss  or  refusal  of  the 
■company  to  pay.  The  same  rule  holds  in  the  case  of  reinsurance, 
for  the  loss  or  damage  is  the  injury,  not  the  payment  of  the  loss, 
and  an  action  brought  within  twelve  months  of  payment,  but 
more  than  twelve  months  from  the  loss,  against  a  re-insurer,  has 
on  this  ground  been  held  too  late  (m)  . 

JS'otice  oj  loss. — Fire  policies  also  contain  a  further  proviso,  run- 
ning a.'i  follows: — "On  the  liappening  of  any  loss  or  damage  by 
lire  to  any  of  the  property  hereby  insured,  the  insured  is  forth- 
with to  give  notice  in  writing,  thereof  to  the  company,  and  within 
fifteen  days  at  latest  to  deliver  ,to  the  company  a  claim  for  any  loss 
or  damage,  containing  as  particular  an  account  as  may  be  reason- 
ably practicable  of  the  several  articles  or  matters  damaged  or 
destroyed  by  fire,  with  the  estimated  value  of  each  of  them  respec- 
tively, having  regard  to  their  several  values  at  the  time  of  the  fire, 
,and  in  support  thereof  to  give  all  such  vouchers  (x),  proofs,  and 
■explanations  as  may  be  reasonably  required,  together  with,  if  re- 

(«)  See,  however,  Lambkin  v.  Western,  12  U.vO.  (Q.  B.)  361. 

(<)  Chambers  v.  Atlas  Insurance  Co.,  50  Am.  Rep.  1,  51  Conn.  Rep.  17. 

(m)  Provincial  Co.  v.  Htna  Co.,  16  U.  O.  (Q.  B.)  135. 

(«)  Cing  Mars  v.  Equitable,  15  U.  C.  (Q.  B.)  143,  246. 
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quired,  a  statutory  declaration  of  the  truth  of  the  account;  and  in 
default  thereof  no  claim  in  respect  of  such  loss  or  damage  shall 
be  payable  until  such  notice,  accounts, "proofs,  and  explanations 
respectively  shall  have  been  given  and  produced,  and  such  statutory 
declaration,  if  required,  shall  have  been  made." 

Prelimmary  "proofs,  dc. — The  legality  of  this  condition  is  well 
established.  "It  has  long  been  the  practice  of  companies  insur- 
ing against  fire,  for  the  purpose  of  their  own  security,  to  incor- 
porate in  their  policies  by  reference  to  their  proposals  various 
stipulations  for  matters  to  be  done  by  the  assured  making  a  claim 
before  the  coitipany  is  to  pay  him,  and  (as  the  remedy  by  action 
for  not  complying  with  this  stipulation  could  not  aSord  th^m  any 
protection)  to  make  the  fulfilment  of  those  conditions  a  condition 
precedent  to  their  obligation  to  pay .  There  was  much  controversy 
on  the  subject  about  a  century  ago,  but  since  the  case  of  Worsley 
V.  Wood  {y)  it  has  been  settled  law  that  this  mode  of  protecting 
themselves  is  effectual"  {z). 

Preliminary  proofs  are  required  for  the  benefit  solely  of  the  in- 
surer, in  order  that  he  may  ascertain  the  nature,  extent,  and 
character  of  the  loss,  and,  since  the  condition  in  the  policy  in 
respect  thereof  is  inserted  for  his  benefit,  there  is  no  reason  why 
he  may  not  waive  or  extend  the  time  in  which  the  proofs  are  to^ 
be  furnished,  nor  is  it  necessary  to  prove  an  express  agreemiient 
to  waive  {a) . 

An  insurer,  by  denying  liability  for  loss  on  the  ground  that  he 
was  released  therefrom  by  a  cancellation  of  the  policy,  is  estopped 
from  objecting  to  the  want  of  preliminary  proofs  (&).  So  also- 
he  is  estopped  by  a  denial  of  all  liability  before  the  time  for 
making  such  proofs  has  expired  (c) . 

Condition  as  to  notice  of  loss. — The  insured  must  immediately 
upon  a  loss  give  notice  to  insurers  thereof.     In  London  the  same 

(«)  Worsley  V.  Wood,  6  T.  R.  710.  See  alao  Brown  v.  London  Assurance, 
40  Hun.  (N.  y.)  101. 

(z)  London  Ouarantee  Co.  v.  Fearnley,  6  App.  Cas.  911,  915,  43  L.  T. 
N.  S.   390,    28  W.  E.   893. 

(a)  See  Edwards  v.  Travellers'  Ins.  Co.,  22  Blatoh.  (V.  S.  Giro.  Ot.)  228,. 
as  to  the  view  -which  the  Ctourts  take  of  these  conditions  as  to  proofs,  ndtioes,, 
&c.     Affirmecl  122  U.  S.  457.     PmU  v.  German  Ins.  Co.,  98  Fed.  Rep.  800. 

(6)  Steamship  Samana  Co.  v.  Hall,  55  Fed.  Rep.  663. 

(c)   German  Ins.  Co.  v.  Frederioh,  58  Fed.  Rep.  144. 
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dutj-  devolves  by  statute  on  the  fire  brigade  wlien  tliey  iiave  know- 
ledge of  a  fire.  But  the  condition  applies  irrespective  of  place 
or  the  magnitude  of  the  fire  or  damage  done  (d )  and  many  minor 
fires  only  doing  slight  damage,  and  to  extinguish  which  the  fire- 
esngines  are  not  needed,  come  within  the  condition.  The  duty  of 
the  fire  brigade  does  not  afiect  the  contract  between  the  par'ties. 

Time  for  giving  notice. — "Immediately"  or  "forthwith" 
means  within  a  reasonable  time  and  without  any  unjustifiable 
delay  (e).  and  reasonable  time  has  been  held  in  America  to  be  a 
question  of  law  for  the  Court  in  two  classes  of  cases:  (1)  com- 
mercial transactions  which  happen  in  the  same  way  day  after  daj', 
and  present  the  question  of  reasonable  time  on  the  same  data  in 
continually  recurring  instances,  so  that  by  a  series  of  decisions 
the  reasonable  time  has  been  rendered  certain;  (2)  where  the  time 
taken  is  so  clearly  reasonable,  or  unreasonable,  that  there  can 
be  no  room  for  doubt  as  to  the  proper  ansiwer  to  the  question . 

A  question  of  fact. — Where  the  ansiwer  to  the  question  is  one 
dependent  on  many  different  circumstances,  which  do  not  con- 
stantly recur  in  other  cases  of  like  character,  and  with  respect  to 
which  no  certain  rule  of  law  has  been  theretofore  laid  down,  or 
oould  be  laid  down,  the  question  is  one  of  fact  for  the  jury  (/). 

Due  diligence  will  be  required  in  the  notification  even  when  the 
'insurance  is  on  interim  receipt.  Notices  given  eleven  (g),  or  eigh- 
teen (h),  days  after  the  fire  have  been  held  too  late,  but  one  given 
five  days  after  the  fire,  one  of  such  days  being  Sunday,  has  been 
held  in  time  by  American  Courts  (i) . 

Notice  to  local  agent. — Notice  to  a  local  agent,  it  seems,  will 
not  do,  unless  he  is  specially  named  as  the  proper  person  to  receive 

((?)   Da/vies   v.  National  Fire  Co.,   (1891)  App.  Ca^s.  485. 

(e)  Sokes  v.  A-mazon  Insuranoe  Co.,  51  Maryland  512.  Cashau  v.  North- 
Western  National  Insurance  Co.,  5  Bissell  (C.  Ct.  U.  S.)  476. 

(/)  Brown  v.  London  Assurance,  40  Hun.  (N.  Y.)  101.  Hamilton  v. 
Phoenix,    61    Ted.  Eep.    379. 

ig)   Goodwin   v.  Lancashire  Fire,  18  Lr.  Oan.  Jur.  1. 

(A)  Trash  v.  Insurance  Co.,  29  Penn.  196.  Edwards  v.  Insurance  Co., 
75  Penn.  378. 

(«)  Griffey  v.  New  York  Central  Co.,  53  Am.  Rep.  202,  55  Sickell  (N.  Y.) 
417. 
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it;  and  if  the  particulax  number  of  days  is  named,  the  notice  must 
be  given  within  that  time  (fc). 

But  in  an  American 'case,  it  has  been  held  that  a  stipulation 
to  give  notice  of  loss  "forthwith"  was  satisfied  by  immediate 
notice  to  a  local  agent,  who  transferred  it  promptly  to  a  general 
agent  (Z) . 

Presttmption  of  delivery. — Where  a  policy  requires  notice  of 
loss  to  be  given  forthwith  by  the  assured  to  the  assurer  and  is  silent 
as  to  the  mode  of  service,  the  insurer  will  be  presumed  to  have  re- 
ceived the  notice,  if  it  be  proved  to  have  been  properly  addressed 
and  posted,  since  the  post  is  the  natural  and  obvious  mode  of 
oommunication  in  matters  of  business,  especially  when  assured' 
and  assurer  reside  in  different  places  (mi) .  And  in  America  the 
presumption  has  been  held  to  be  based  on  the  governmental  organi- 
sation and  conduct  of  the  public  mail  servioe  rendered  efficient 
through  sworn  officers,  and  on  common  experienoe  as  to  the  due 
transmission  and  delivery  of  matter  entrusted  to  the  post  (w) .  The 
same  rule  applies  to  proofs  (ji) .  It  has  been  held  in  Canada  that 
the  insurer  must  object  at  once  to  defects  or  lateness  of  notice  (o), 
but  in  some  American  States  a  different  view  obtains  (p).  If, 
however,  the  silence  of  the  insurer  misleads  the  assured  and  preju- 
dices his  claim,  the  Lasursr  wOI  in  such  case  be  held  to  have  waived 
his  right  to  notice  or  proof,  or  will  be  estopped  from  disputing 
that  they  were  delivered  in  due  time. 

Agent's  adjustment. — Unless  the  insurer  can  show  fraud,  he 
will  be  precluded  by  his  agent's  adjustment  of  a  loss  from  deny- 
ing that  he  had  proper  notice  thereof  (q) .  But  if  the  insurer's 
agent  by  fraud  obtains  a  settlement,  the  assured  can  get  it  set 
aside  (r) . 

(h)    Po-tton   V.   Employers'  Liability   Co.,  20  L.  K.  Ir.  93. 

(Z)  Fisher  v.  Crescent,  ^c,  33  Fed.  Bep.  544. 

{m)  Susquehanna  Insuranoe  Co.  v.  Toy  Co.,  97  Penn.  424,  39  Am.  E«p.  816. 

(»)    See    Bell  v.   Lycoming   Co.,    19   Hun.  (26   N.  Y.  Sup.  Ot.)   238. 

(o)   Wiggins  v.   QuR^n  Insurance  Co.,  13  Lr.  Can.  Jur.  141. 

(p)  Brown  v.  London  Assurance,  40  Hun.  (N.  Y.)  107.  Corn,ett  v.  Phoenix 
Co.,  67   Iowa  388. 

(?)  Home  Insurance  Co.  v.  Myer,  93  Illinois  271 ;  but  see  McKean  v.  Com- 
mercial Union,  5  P.  &  B.  (New  Bruns.)  8S3. 

(r)  McLean  v.  Equitable,  50  Am.  Bep.  779. 


CONDITIONS    IN    POLICIES.  201 

In  the  case  of  a  policy  insuring  against  workmen's  compensa- 
tion risks  a  condition  was  inserted  requiring  the  assured  to  for- 
ward "  any  written  notice  or  information  as  to  any  vei'bal  notice 
of  claim  arising  through  any  accident."  The  assured  forwarded 
the  notice  of  claim  but  not  tlie  request  for  arbitration,  but  it  was 
held  that  the  office  was  liable,  for  the  request  for  arbitration  was 
hut  a  step  in  procedure  and  was  not  a  written  notice  of  claim 
within  the  meaning  of  the  policy  (s). 

Assured  unable  to  notify. — The  contractual  limitation  will  not 
he  extended  on  the  ground  that  the  assured  wels  in  prison  at  the 
time  of  the  loss,  and  so  continued  until  his  deatli,  and  that  his 
creditors  began  the  action  within  a  reasonable  time  thereafter  (t). 

Proof. — Of  the  elaborateness  of  some  conditions  as  to  proofs, 
no  better  example  can  be  given  than  that  in  the  Canadian  case  of 
Sirdth  V.  CoTmnercial  Union  («),  characterised  in  the  judgment  as 
of  wonderful  structure  and  scope,  and  as  calculated  to  give  the 
assured  twelve  months'  hard  work — three  mouths  being  the  limit 
allowed  him  to  make  out  his  proofs  {x). 

Particulars  of  loss. — The  account  of  loss  is  usually  conditioned 
to  be  delivered  within  fifteen  days  at  latest,  and  such  condition 
is  reasonable  in  substance.  Otherwise  the  assured  might  lie  by 
and  spring  a  stale  claim  on  the  insurers  at  a  time  when  they  could 
not  investigate  it.  Sometimes  three  months  are  given  for  the 
account  {y) .  The  condition  will  not  be  strictly  construed  {z) .  It 
means  that  the  assured  is  within  a  convenient  time  after  the  loss 
to  produce  to  the  insurers  something  which  will  enable  them  to 
judge  whether  he  has  sustained  a  loss  or  no,  and,  if  from  any 
cause  it  is  impossible  to  give  the  preliminary  proof  within  the 
time,  it  would  seem  (and  it  certainly  is  just)  that  reasonable  time 

(s)   WaUn&on  v.  Car  and  General  (1914),  110  L.  T.  468. 

It)  Tollman  v.  Muttial  Fire  Co.,  27  U.  O.  (Q.  B.)  100. 

(«)  33   U.  O.  (Q.B.)  69,  89. 

(ir)  See  also  in  Bowes  v.  National,  4  P.  &  B.  (New  Bruns.)  437. 

(y)  Roper  V.  Lendon,  1  E.  &  E.  825,  5  Jur.  N.  S.  491,  28  L.  J.  Q.  B.  260, 
7  W.  R.  441. 

(i)  Mason  v.  Harvey,  8  Ex.  819,  22  L.  J.  Ex.  336,  21  L.  T.  158.  IHll  v. 
Quebec  Atsuranoe  Co.,  1  Eevue  L%ale  (Lr.  Can.)  113,  Lr.  Can.  Civil  Code, 
2478.     Middle  v.  Nntwnal  Fire,  ^c.  of  New  Zealand,  (1896)  App.  Cas.  372. 
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should  be  allowed  (a) .  The  assured,  of  course,  cannot  be  expected 
to  give  notice  till  he  knows  himself,  and  if  he  is  away  at  the  time- 
of  fire  no  objection  can  be  taken  on  the  ground  of  any  delay  caused 
by  such  absence  (fe). 

In  an  action  on  a  fire  policy,  where  it  appeared  that  the  plaintiffs 
could  have  more  fully  complied  with  the  condition  as  to  giving, 
within  fifteen  days,  such  a  detailed  account  of  their  loss  "as  the 
nature  and  circumstances  of  the  case  will  admit,"  the  plaintiffs 
were  rightly  nonsuited  because  their  own  evidence  showed  that, 
even  if  the  question  of  compliance  were  for  the  jury,  a  verdict 
could  not  have  been  reasonably  given  in  their  favour  (c) . 

Delay  in  notice  susipe-nds  claim. — The  condition  is  here  usually 
so  drawn  as  not  to  forfeit  the  insurance  for  delay  beyond  the 
fifteen  days,  but  only  to  suspend  all  claim  under  the  policy  "  until, 
the  required  notices,  accounts,  proofs,  and  explanations  are  given 
in."  If  these  words  are  in  the  policy  the  condition  is  still  prece- 
dent {d),  but  these  words  enlarge  the  time  beyond  the  fifteen  days. 
Consequently  till  the  statement  is  made  and  the  statutory  declara- 
tion, if  required,  made  also,  the  money  is  under  the  condition  not 
payable,  and  the  time  of  payment  not  come.  So  that  though  the 
right  of  action  may  not  be  lost,  it  will  be  suspended  till  the 
condition  is  complied  with(e). 

Fraudulent  claim. — Where  the  assured  obtained  an  extension  of 
the  fifteen  days,  and  then  sent  in  a  fraudulent  and  exaggerafted 
claim,  the  fraud  was  held  to  prevent  the  trustee  in  bankruptcy  of. 
the  assured  from  recovering  against  the  insurer  (/) . 

Meaning  of  "full  particulars."^"  Full  particulars"  means 
"the  best  particulars  which  the  assured  can  reasonably  give,"  and 

(a)  Scott.  V.  Phcenix,  Stuart  (L.  Can.)  354  (P.  C).  See  Bowes  v.  National, 
4  P.  &  B.  (New  Bruns.)  437.  Dill  v.  Quebec  Assv/ranoe  Co.,  above  cited,  1 
Revue  L6gale  (Lr.  Can.)  113,  Lr.  Can.  Code  2490—2569. 

(6)  Smith  V.    Queen  Insurance  Co.,  1  Han.  (New  Bruns.)  311. 

(c)  Hiddle  v.  Naticynal  Vire  and  Marine,  ^c.  of  New  Zealand,  gwpra. 

(rf)  Weir  V.  Northern,  4  1».  R.  lr.  689.  Lafarge  v.  Liver'pool;  London,, 
and   Globe,    17   Lr.  Can.  Jur.   237. 

(e)  Oldnmn  v.  Bewiche.  1  H.  Bl.  577,  note  (1786).  Worsley  v.  Wood^ 
6  T.  R.  710(1796).  Mason  v.  Harvey,  8  Ex.  819,  22  L.  J.  Ex.  336,  21 
L.  T.  158. 

(/)   Re   Carr  and  the  Sun  Fire,  13  Times  L.  R.  186. 
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the  latter  phrase  is  in  same  policies  substituted  for  the  former. 
If  the  proviso  were  more  strictlj'  construed,  inadvertent  omissions 
of  losses  or  insertions  of  things  not  lost  would  defeat  the  claim  of 
the  assured  {g) . 

Verification  of  loss. — When  a  condition  only  requires  veri- 
fication of  the  statement  of  loss,  false  statements  as  to  title  and 
incumbrances  cannot  be  relied  on  as  avoiding  the  policy  under 
this  condition  {h). 

A  clause  in  an  employee'  liability  policy  requiring  the  keeping 
of  proper  wages  book,  though  expressed  in  the  policj'  as  a  condition 
precedent  to  liability,  may  as  a  matter  of  construction  be  held 
not  to  be  a  condition  precedent  if  it  appears  that  the  sole  object 
of  the  condition  is  to  provide  a  basis  on  which  to  adjust 
premiums  (i) . 

Apportiomn>ent  of  loss. — Where  there  is  a  claim  against  several 
companies  for  the  same  loss,  it  is  not  necessary  for  the  claimant 
to  apportion  the  loss  among  the  different  insurers  in  the 
preliminary  proofs,  although  the  policies  require  that  the  insured 
shall  in  case  of  loss  furnish  to  the  insurer  a  full  statement  of  the 
loss  and  amount  claimed  (fc). 

Loss  payable  within  time  limit. ^ A  provision  that  the  loss  must 
be  paid  sixty  days  after  satisfactory  proof  of  loss  does  not  give  the 
insurer  sixty  days  within  which  to  object  to  proof  of  loss  (I) . 

Certificate  of  magistrate. — The  conditions  still  found  in 
American  and  colonial  policies  (w)  requiring  the  certificate  of  a 
magistrate  seem  to  have  long  since  fallen  out  of  use  in  this 
country  (re),  and  only  come  before  English  lawyers  in  colonial 
appeals.  Where  they  are  used,  no  claim  for  indemnity  can  be 
made  until  a  proper  certificate  has  been  furnished  (o) . 

(ff)  Mason  v.  Barvey,  8  Ex.  819,  820,  22  L.  J.  Ex.  336,  21  L.  T.  158.  Etna 
Ins.  Co.  V.  People's  Bank,  62  Fed.  Rep.  222. 

(A)  'Ross   V.   Commercial   Union,  26   U.  C.  (Q.  B.)  552. 

(i)  In  re  Bradley  and  Emex  and  Su-ffolh  Accident,  (1912)  1  K.  B.  415. 

(A)  Fuller  v.  J>etroit  Fire  and  Marine,  36  Fed.  Rep.  469. 

(V)   Hamiltmi  v.  Phoenix,  61  Fed.  Rep.  379. 

(m)  Supra.     And  see  Logan  v.  Commercial  Union,  13  Can.  Sup.  Ct.  270. 

(«)  Thia  disposes  pf  cases  like  Routledge  v.  Bwrell,  1  H.  Bl.  255,  and 
Oldman  t.   BevAche,  3  H.  BI.  577,  note. 

(o)    Worsley    -v.    Wood,    6   T.  R.    710.      M'So^sie   v.    Provincial  Insurance 
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The  purpose  of  the  old  condition  as  to  the  certificate  of 
magistrate,  clergyman,  churchwardens,  and  otlier  reputable  in- 
habitants was  that  persons  holding  public  positions  in  the  neigh- 
bourhood, and  who  were  therefore  to  be  deemed  responsible  and 
substantial,  might  give  the  office  their  opinion  on  the  character 
of  the  fire  and  loss,  and  thereby  afford  the  office  some  protection 
from  fraud  (p) . 

Refusal  of  certificate. — Refusal  of  sucli  certificate  will  not  affect 
the  insurers .  ■  The  assured  cannot  compel  the  grant  of  such  certifi- 
cate (q),  he  cannot  substitute  other  persons  for  those  stipulated  (r), 
•and,  having  undertaken  for  the  act  of  a  stranger,  cannot  succeed 
unless  that  act  is  done  (s) .  But  there  may  be  cases  in  which  the 
Courts  will  hold  the  condition  substantially  complied  with,  pro- 
vided, of  course,  that  the  right  persons  certify. 

Contents  of  certificate. — The  certificate  must  state — 

(1)  That  the  magistrate  is  not  interested. 

(2)  That  he  has  examined  the  circumstances  attending  the 
fire,  &c. 

(3)  That  he  knows  the  chaa-acter  of  the  assured. 

(4)  That  he  believes  the  fire  to  have  happened  without  fraud 
or  evil  practice  on  the  part  pf  the  assured. 

(5)  That  the  claimant  under  the  policy,  if  different  from  the 
assured,  has  sustained  damage  in  (f)  respect  of  matters  covered 
by  the  policy. 

(6)  The  amount  of  loss  which  is  believed  to  have  taken  place  (m). 

Person  certifying  must  he  disinterested. — The  magistrate  must 
not  have  suffered  by  the  fire,  nor  have  any  interest  in  the  property 
damaged,  nor  be  interested  in  the  insurance  company- (a;),  nor 
be  a  creditor  or  relation  of  the  assured  {y). 

Co.,  34  U.  C.  (Q.  B.)  55.  Kerr  v.  British  American  Assurance  Co.,  32  U.  C. 
<Q.  B.)  569.     Daniels  v.  Equitable  Co.,  50  Oonn.  561. 

(p)   Worsley  t.   Wood,  6  T.  B.  710,  pea-  Lawrence,  J. 

(S')  P.  772,  per  Lawrenoe,  J. 

(>■)  P.  721,  per  Grose,  J.    Campbell  v.  French,  6  T.  R.  200. 

(s)  P.   720,  per  Grose,  J.     Racine  v.  Bquitable,  6  L.  O.  Jour.  89. 

{i)   Kerr   v.   British  American  Assurance  Co.,  32  U.  C.  (Q.  B.)   569. 

(m)   Scott  V.  Phoenix  Co.,  Stuart  (Lr.  Oau.)  152,  354  (P.  O.). 

(a;)  M'Rossie  v.  PromnciaZ  Insurance  Co.,  34  U.  C.  (Q.  B.)  55,  where  the 
magistrate  was  landlord. 

(y)    Daniels   v.    -Equitable  Co.,  50  Conn.   551. 
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A  ooroner  has  in  Canada  been  held  to  be  a  m'agistrate  within 
the  condition  (2). 

Affidavit  of  loss. — In  the  older  'policies  an  affidavit  used  to  be 
required.  But  now  the  (policy  merely  binds  the  assured  to  make 
a  statutory  declaration  if  required,  vouoliing  the  truth  of  his  state- 
ments as  to  loss,  value,  &c.  The  affidavit  must  be  in  proper 
form  (a)  or  as  stipulated  (&).  This  must  be  hond  fide  demanded 
for  any  defence  to  be  rented'  on  its  not  being  supplied  (c) . 

PrsHndnary  proofs. — Such  stipulations  as  to  proof  do  not  touch 
the  substance  of  the  contract,  but  relate  only  to  the  form  or  mode 
of  ascertaining  and  proving  the  liability  of  the  insurer;  and  the 
proofs  ma,y  be  submitted  to  the  officers  of  the  insurance  company, 
who  must  give  an  opinion  on  their  sufficiency  in  the  ordinary  course 
of  their  employment  (d) . 

Omission  to  make-  the  formal  preliminary  proof  of  loss  required 
by  a  policy  may  be  waived  by  the  officers  of  an  insurance  company. 
Such  waiver  may  be  express  or  implied,  and  will  be  implied  from 
omission  to  state  their  objection  to  the  preliminary  proofs  and 
refusing  to  pay  on  other  grounds  (e) . 

Proofs  must  he  sent  in  within  ■prescribed  time. — Where  a  con- 
dition of  a  fire  policy  requires  the  making  and  furnishing  of 
proofs  of  loss  within  a  specified  time,  and  declares  that  until  they 
are  furnished  the  loss  shall  not  be  payable,  the  time  is  a  material 
part  of  the  condition,  and  consequently,  in  the  absence  of  waiver, 
the  assured  cannot  recover  unless  he  sends  in  the  proper  proofs 
within  the  prescribed  time  (/) . 

(z)   Kerr   y.   British  American  Co.,  32  U.  C.  (Q.  B.)  569. 

(a)  Shaw  V.  St.  Lawrence  County  Mutual  Fire  Insuranoe  Co.,  1  U.  C. 
(Q.  B.)  73. 

(ft)  iMngel  v.  Mutual  Insuranoe  Co.,  17  U.  C.  (Q.  B.)  524.  Mann  v. 
WesUrn,  17  U.  C.  (Q.  B.)  190. 

(0)   Cameron   v.  Times  and  Beacon,  7  U.  C.  (C.  P.)  234. 

(«?)  Priest  V.  Citizens'  Mutual,  85  Mass.  (3  Allen)  603. 

(e)  Pirn  V.  Reid,  6  M.  &  G.  1,  12  L.  J.  C.  P.  299,  6  Soott  N.  H.  982.  TJnde^-- 
hUl  V.  Agaibam  Insurance  Co.,  60  Mass.  (6  Cush.)  440.  Prieit  v.  Citisens' 
Mutual  Fire,  85  Mass.  (3  Allen)  602.  Lambkin  v.  Ontario  Marine  and 
Fire,  12  U.  O.  (Q.  B.)  578.  Whyte  v.  Western  Insurance  Co.,  22  Lr.  Can. 
Jur.  215  (P.  C).  Knicherhocker,  ^o.  Co.  v.  Pendleton,  5  Davis  (Sup.  Ot. 
U.  S.)  696,  709.  Gauche  v.  London  and  Lancashire  Co.,  4  Woods  (U.  S. 
CSrc.  Ct.)  102. 

(/)  Whyte  V.  Western  Co.,  22  Lr.  Can.  Jur.  215(P.  C).  Cameron  v. 
Canada  Fire,   6  Ont.  App.  392. 
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Waiver  of  condition. — Mere  silence  as  to  proofs  seat  in  after 
the  time  limited  by  the  conditions  does  not  amount  to  a  waiver 
of  the-  condition,  nor  does  a  declaration  then  made  that  the  com- 
pany does  not  consider  itself  liable  amount  to  a  waiver  (g) . 

And  inaction  on  the  part  of  th«  office,  for  say  thirty  days  after 
it  receives  information  that  the  habits  of  the  insured  are  at  vari- 
ance with  the  representations  made  by  him  to  secure  the  policy, 
is  not  a  waiver  of  the  forfeiture  (h) .  But  a  forfeiture  incurred 
by  running  a  factory  after  the  hour  allowed  by  the  policy  will  be 
waived  if  not  taken  advantage  of  on  the  first  occasion  after  know- 
ledge by  the  company  (i) . 

Evidence  as  to  loss. — Where  a  detailed  account  of  loss  sustained 
by  the  fire  is  delivered  in  compliance  with  a  stipulation  in  the 
policy,  the  plaintiff  is  not  precluded  from  giving  evidence  of  the 
loss  of  property  not  specified  in  the  account  (Ji) . 

The  time  allowed  by  the  condition  for  payment  of  the  insurance^ 
money  by  the  company  runs  from  the  time  the  insured  puts  in  the 
proofs  on  which  he  relies  {T). 

Waiver. — Waiver  may  be  inferred  from  the  acts  and  conduct 
of  the  insurer  inconsistent  with  an  intention  to  insist  on  the  strict 
performance  of  the  condition  (m). 

Questions  as  to  sufficiency  of  proof  of  loss  are  waived  by  the 
examination  of  the  premises  by  the  company's  authorised  agent, 
who  investigates  the  loss  and  refuses  to  pay  it;  and  a  denial  of 
liability  on  the  policy  on  other  grounds  has  been  held  a  waiver 
of  proof  of  loss  {n),  and  an  offer  by  the  company  to  pay  a  loss 
is  an  irrevocable  waiver  of  proof  of  such  loss  (o) . 

(^)  Whyte  V.  Western  Co.  (in  Privy  Council),  reported  22  L>r.  Can.  Jur. 
215.  Abrahams  v.  Agricultural  Mutual  Fire  Co.,  40  U.  C.  (Q.  B.).175,  180. 
See  Lancashire  Co.  v.  Chapman  (P.  C,  reported  in  7  Revue  Legale  (Lr. 
Can.)  47). 

(A)  Adrevens  v.  Mutual  Reserve  Fund  Association,  38  Fed.  Rep.  806. 

(j)   Cleaver  v.  Traders'  Ins.  Co.,  40  Fed.  Rep.  711. 

(A)    Vance    v.    Forster,    Ir.  Ciro.  Rep.    47. 

(J)  See  Mice  v.  Provincial,  7  U.  O.  (C.  P.)  548.  Satton  v.  Provinoiai, 
7  U.  C.  (C.  P.)   655.     Cameron  v.  Monarch,  7  U.  C.  (C.  P.)  212. 

(«i)  Bokes  V.  Amazon  Insurance  Co.,  51  Maryland  512,  and  oasea  there 
■cited.  Hartford  Life  and  Annuity  v.  Ansell,  U.  S.,439.  Meech  v.  National 
Accident    Society,    50    Hun.  N.  Y.    148. 

(«)  Fisher  v.  Crescent  Co.,  33  Fed.  Rep.  544.  Lazenaky  v.  Supreme  Lodge, 
4c.,  31   Fed.  Rep.  592.     Uniell  v.  Hartford  Life,  32  Fed.  Rep.  443. 

(»)  McCombray  v.  St.  Paul  F.  f  M.  Ins.  Co.,  50  Hun.  N.  Y.  418. 
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Where  proofs  unnecessarij . — Where  an  insurance  company  re- 
pudiates an  insurance  and  has  not  signed  a  policy,  preliminary 
proofs  are  needless  {p).  And  the  issue  of  a  policy  upon  an  appli- 
cation in  which  some  of  the  questions  are  not  satisfactorily 
answered  is  a  waiver  of  objections  thereto  {q). 

Estimate  of  amount. — The  assured  may  have  to  give  in  a  valu- 
ation of  what  he  has  lost  under  the  conditions  as  to  particulars. 
Whether  so  stipulated  or  not,  he  cannot  recover  for  more  than  the 
worth  at  the  time  of  the  fire,  and  it  is  usually  stipulated  that  he 
shall  so  value  (r). 

Price. — In  the  case  of  furnitui-e  cost  price  might  assist  in  arriv- 
ing at,  but  would  not  be,  the  proper  estimate.  In  the  case  of 
stock-in-trade,  the  market  price  (s),  and  not  the  cost  price  or  in- 
trinsic value,  would  seam  to  be  the  proper  value.  But  the  cost 
of  Inanufaoturing  goods  may  b©  given  in  evidence  to  aid  the 
jury  in  determining  the  fair  market-value  (i) .  Naturally  goods 
long  in  stock  would  not  be  estimated  at  cost,  but  at  sale  prioe,  and 
it  would  only  seem  fair  to  take  the  same  test  for  goods  recently 
acquired  and  in  full  condition  and  favour  with  the  public.  The 
rule  cuts  both  ways  when  prices  are  depressed  (m). 

Mistake  in  proofs. — Error  as  to  the  cause  of  fire  (made  without 
fraud)  in  the  preliminary  proofs  may  be  corrected  and  the  insurer 
made  liable  by  proof  of  the  true  cause  {x).  Innocent  misstatement 
is  not  within  the  condition  {y) . 

If  the  insurers  admit  a  policy  and  agree  to  try  the  cause  and 
manner  of  the  loss,  they  cannot  take  any  objection  on  the  policy 
as  to  the  propriety  of  the  notices  and  proof  (2). 

{p)  Goodwin  v.  Lancashire  Fire,  18  Lr.  Can.  Jur.  1. 

{q)  Insurance  Co.  v.  Raddin,  120  U.  S.  190.  Manhattan  Life  v.  Willis, 
60  Fed.  E«p.   236. 

(>•)  As  to  evidence  admissible  in  proof  of  value,  see  Clement  v.  British 
American  Ins.  Co.,  141  Mass.  298.     Cameron  v.  Canada  Fire,  6  Ont.  App.  392. 

(s)  Equitable   Co.  v.    Quinn,  11  Lr.  Oan.  Bep.  170. 

(t)  Clement  v.  British  American  Co.,  141  Mass.  at  p.  301.  Mack  v. 
Lancashire    Co.,    2   McCrary  (U.  S.  Circ.  Ct.)    211. 

(«)  M'Cuaig  v.   Quaker  City  Co.,  18  U.  C.  (Q.  B.)  130. 

{x)  Smiley  v.  Citizens'  Fire,  14  West  VLrginia  33.  Meagher  v.  London 
■and  Lancashire   Fire,  7  Victoria  L.  R.  390. 

(y)  Titus  V.  Glen  Falls  Co.,  81  N.  Y.  412,  421. 

(s)  Walker  v.    Western,   18  U.  C.  (Q.  B.)  19. 
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Estimate  must  he  detailed. — The  damage  must  not  be  lumped, 
but  given  in  detail .  Even  if  not  so  stipulated,  the  assured  would 
be  liable  to  deliver  particulars  giving  a  detailed  account  of  the 
several  items  making  the  sum  total  of  his  loss. 

A  fraudulent  overcharge  will  of  course  avoid  the  policy.  The 
condition  relating  thereto  is  no  mere  threat  (a) . 

Vouchers. — Vouchers,  proofs,  and  exjjlanations  are  required  as 
much  by  good  faith  as  by  the  conditions,  and  a  man  who  would 
not  show  his  accounts  would  have  as  little  chance  of  recovering 
under  the  Common  Law  as  under  an  ordinary  policy. 

Where  the  assured  refused  to  produce  invoices  demanded  by 
the  insurers  under  a  condition  las  to  vouchers,  &c.,  it  was  held  that 
he  must  be  non-suited  (&).  Vouchers  of  course  will  include  books 
of  account  if  any  are  kept.  And  where  the  assured  has  insured  a 
certain  sum  on  stock-in  trade  and  has  been  trading  for  some 
months,  the  insurers  are  reasonably  justified  within  this  condition 
■  in  calling  for  such  proof  as  the  assured  can  furnish,  that  after 
deducting  the  goods  saved  and  the  goods  sold  he  still  had  in  stock 
such  further  amount  of  goods  as  vsrould  make  his  loss  amount  to 
the  full  sum  insured  (c)  or  claimed  under  the  policy. 

Proof  of  loss.  W<hat  may  be  required. — A  builder's  certificate 
as  to  the  value  of  the  house  at  the  time  of  fire  may  reasonably  be 
required  under  this  condition,  and  must  be  supplied,  if  required, 
before  action  brought  (d) . 

Omission  to  verify,  if  so  required,  by  books  of  account  or  other 
proper  vouchers  is  fatal,  unless  the  conditions  are  literally  or  sub- 
stantially complied  with  (e)  in  those  cases  where  the  insured  has 
such  means  of  verification. 

If  the  books,  &c.,  are  burnt,  the  assured  must  supply  a  par- 
ticular account,  if  any  means  of  so  doing  still  remain  (/) . 

A  mere  affidavit  of  value  with  accounts  of  goods  sold  to  the 

(a)  Thomas  v.  Times  and  Beacon,  3  Lr.  Can.  Jur.  162. 

(J)   Cinq  Mars  v.  Equitable  Insurance  Co.,  15  U.  C.  (Q.  B.)  143,  246. 

(o)  Ibid.  246,  per  Robinson,  C.J. 

(d)  Fawcett  v.  Liverpool,  London  and  Globe,  27  U.  C.  (Q.  B.)  225. 

(e)  Greaves  v.  Niagara  District  Mutual  Fire  Insurance  Co.,  25  U.  O.  (Q.  B.) 
127.  Scott  V.  Niagara  District,  25  U.  C.  (Q.  B.)  123.  Banting  v.  Niagara 
District  Mutual  Fire  Imitranee  Co.,  25  U.  C.  (Q.  B.)  431. 

(/)  Carters  v.  Same,  19  U.  0.  (C.  P.)  143. 
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assured,  and  having  only  charges  of  igoods  per  invoice  without 
particulars,  wiU  not  suffice  {g) .  '^ 

False  statement.  Agent's  Jcnowledge  of  facts. — A  false  state- 
ment made  by  the  insured  cannot  be  excused  by  knowledge  of  the 
ti'uth  possessed  by  a  local  agent  receiving  the  application,  whether 
such  false  statemieaxt  be  made  in  the  applica;tion  or  the  proofs  of 
loss.  In  the  latter  case,  the  liability  having  accrued,  the  question 
of  waiver  would  not  arise  (h) . 

Ascertainment,  dc.  of  loss. — Ascertainment  and  proof  or  ad- 
justment of  the  loss  may  be  made  a  condition  precedent  to  the 
rig'ht  t«  sue  for  the  loss,  and  it  is  a  good  defence  to  an  action 
that  the  loss  has  not  been  ascertained  and  proved  (i) .  The  mode 
of  proof ,  &c.,  need  not  be  pleaded,  being  matter  of  evidence  only. 

If  the  policy  provides  that  the  loss  (of  profits  due  to  fire)  should 
be  assessed  by  th§  assured's  auditors  the  assessment  of  the  auditors 
is  conclusive  of  the  quantum  of  the  loss  unless  it  be  shown  that 
the  auditor  has  misdirected  himself  in  point  of  law,  or  had  failed 
to  take  into  account  some  material  fact  (fc). 

"  Satisfactory ." — Proof  satisfactory  to  the  company  meanf?  proof 
which  ought  to  be  or  in  the  opinion  of  a  court  of  justice  is 
satisfaetory  (J). 

Valuation. — If  the  assured  does  not  reasonably  and  actually 
believe  in  the  valuation  put  on  his  goods  in  his  proof  he  will  for- 
feit all  claim  under  the  conjdition  as  to  fraud  (m).  And  if  a  jury 
find  a  verdict  for  an  amount  very  much  less  than  the  claim,  the 
judgment  will  either  be  entered  for  the  insurers  (n)  on  the  ground 

(^)  Mulvey  v.  Gore  District  MutvMl  Fire  Insurance  Co. ,'25  U.  C  (Q,.  B.)  424. 

(A)  Hansen  v.  American  Insurance  Co.,  57  Iowa  741. 

(0  Elliot  V.  Royal  Exchange,  L.  R.  2  Ex.  237,  36  L.  J.  Ex.  129,  16  L.  T. 
N.  S.  399,  15  W.  R.  907.  See  aUo  M^Manus  v.  Etna  Co.,  6  Allen  (New  Bruns.) 
314.  Johnston  v.  Western,  4  U.  C.  (App.)  281.  Lambkin  v.  Western,  13  U.  C. 
(Q.  B.)  237.  Waydell  v.  Provincial,  21  U.  C.  (Q.  B.)  612.  London  and 
Lancashire  v.  Money,  2  Victoria  L.  R.  7. 

(k)  Recher  v.  North  British,  S;c.,  (1915)  3  K.  B.  277. 

(l)  London  Guarantee,  Co.  v.  Fearnley,  5  App.  Cas.  911,  43  L.  T.  N.  S.  390, 
28  W.  R.  893.  Manby  v.  Gresham  Life,  29  Beav.  439,  31  L.  J.  Ch.  94,  4  L.  T. 
N.  S.  347,  9  W.  R.  547,  7  Jur.  N.  S.  383. 

(m)  Newton  v.  Gor-^-  district  Mutual  Eire  Insurance  Co.,  33  U.  C.  (Q.  B.)  92. 

(«)  Riach  V.  Niagara  Co.,  21  U.  C.  (C.  P.)  464. 
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that  the  assured  has  been  guilty  of  fraud  in  his  valua.tion,  and  so 
avoided  the  policy  within  the  condition,  or  a  new  trial  will  be 
ordered  (o) .  It  does  not  seem  clear  how  much  less  the  finding 
must  be  than  the  valuation  for  the  policy  to  be  avoided  on  the 
ground  of  fraud  {p) . 

Over-valuation. — Over-valuation  in  an  application,  if  not 
fraudulent,  will  not  avoid  a  policy  {q) .  Whether  there  was  a 
fraudulent  intention  in  making  an  excessive  claim  is  a  question 
for  the  j  ury  (r) . 

The  condition  as  to  fraud  in  the  claim  runs  as  follows: — "If 
the  claim  be  in  any  respect  fraudulent,  or  if  any  statement  or 
statutory  declaration  made  in  support  thereof  be  false,  or  if  the 
fire  was  caused  by  or  through  the  wilful  act,  procurement,  or 
connivance  of  the  insured  or  any  claimant,  all  benefit  under  this 
policy  is  forfeited." 

This  condition  imposes  no  duty  as  to  diligence  in  saving  the 
goods  endangered  by  a  fire,  but  deals  only  with  arson  or  pro- 
curement thereof.  In  London  the  rescue  of  property  is  generally 
undertaken  by  the  salvage  corps,  and  the  goods  are  at  insurer's 
risk  from  the  outbreak  of  the  fire.  In  America  and  the  colonies 
efforts  are  made  by  many  if  not  all  insurers  to  make  the  insured 
do  his  best  to  save  his  goods  notwithstanding  that  he  is  insured  (■?). 

What  the  condition  includes. — But  the  condition  covers— 
(i)  Fraud  after  the  right  of  action  has  accrued,  such  as  (a)  any 
attempt  to  cheat  the  insurer  in  respect  of  the  amount  of  claim  or 
otherwise  {t);  (b)  any  statements  or  allegations  which  are  inten- 
tionally false  and  relevant  to  the  account  of  loss  whether  intended 
or  not  to  cheat  the  insurer. 

(o)  Levy  v.  BailUe,  7  Bing.  349. 

Ip)  Ibid.     Royal  Briton  v.  Royal  Ins.  Co.,  4  F.  &  F.  905, 15  L.  T.  N.  S.  72. 

(g')  Canada  Landed  Credit  Co.  v.  Canada  Agricultural  Insurance  Co.,  17 
Grant  (U.  C.)  418.  Laidlaw  v.  Liverpool  and  London  Co.,  13  Grant  (U.  C.) 
377. 

(r)  Norton  v.  Royal  Fire  and  Life  Assurance  Co.,  1  Times  L.  B.  460. 

(«)  See  oases  under  "  Removal,"  p.  125  et  seq. 

(t)  Grerder  v.  Monarch  Co.,  3  Lr.  Oan.  Jur.  100.  Segketti  v.  Queen  Insur- 
ance Co.,  10  Lr.  Can.  Jur.  243.  Harris  v.  Lancashire  Co.,  10  Lr.  Oan.  Jar. 
268.  In  re  An  arbitration  between  Carr  and  the,  Sun  Fire  Ins.  Co.,  13  Times 
L.  E.  186. 
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Condition  as  to  fraud  in  claim  and  arson. — (ii)  Arson  of  the 
insured  or  any  claimant  under  the  policy,  including  any  person 
Avho  would  in  any  event  be  entitled  to  the  value  of  houses  or 
goods,  such  as  a  mortgagee  or  bill  of  sale  holder  or  other  person 
to  -nhosc  order  the  policy  moneys  were  made  payable.  The  crimes 
in  question  are  all  included  under  the  general  head  of  Arson  (u) . 

False  statemtent  in  claim. — False  in  the  condition  means  wil- 
fully and  intentionally  false  (x).  If  the  plaintiff  prefers  a  claim 
which  he  knows  to  be  false  and  unjust- he  can  recover  nothing. 

The  false  statement  must  have  reference  to  the  claim  and  not 
"to  any  immaterial  or  collateral  object  (y),  since  the  condition  is 
to  be  construed  with  reference  to  its  interest  and  object,  viz.,  the 
account  of  the  loss  and  value  of  the  property  insured  (0). 

Fraud  in  the  claim  is  quite  distinct  from  fraud  in  the  proposals 
and  negotiations  for  the  policy  (a) .  While  excessive  valuation 
may  be  material  before  the  taking  of  a  risk  (&),  and  make  the 
policy  void  ab  initio,  excess  in  the  claim  only  operates  by  destroy- 
ing the  remedy  and  putting  the  claimant  out  of  court  (c). 

The  mere  fact  of  excess  is  not  conclusive  of  fraud  (d) .  Valua- 
tion is  to  a  large  degree  matter  of  opinion,  but  over-valuation 
may  be  so  great  as  to  be  incompatible  with  good  faith,  or  may 
loe  dishonestly  made(e).  Consequently  the  proper  direction  for 
the  j  ury  in  such  a  case,  it  seems,  would  be  to  find  for  the  plaintiff, 
unless  on  the  evidence  they  thought  the  claim  and  declaration 

(«)  This  is  dealt  with  more  fully  in  the  chapter  on  "  Risk.'' 

(a;)  Britton  v.  Royal  Insurance,  4  F.  &  F.  905,  15  L.  T.  N.  Sj.  72.  Levy 
V.  Saillie,  7  Bing.  349.  Steeves  v.  Sovereign  Fire,  4  Pug.  &  Burb.  (New 
Bruns.)  394.  Reg.  v.  Boynes,  1  C.  &  K.  65.  Mason  v.  Agricultural  Mutual 
Fire  Insurance  Co.,  18  TJ.  O.  (C.  P.)  19,  and  see  Chapman  v.  Pole,  22  L.  T. 
N.  S.  306. 

(y)  Crowley  v.  Agricultural  Mutual  Fire  Insurance  Co.,  21  U.  C.  (O.  P.) 
567. 

(a)  Ross  V.  Commercial  Union  Assurance  Co.,  26  U.  C.  (Q.  B.)  552. 

(a)  See  Britton  v.  Royal  Insurance  Co.,  4  F.  &  F.  905  notes,  15  L.  T. 
N.  S.  72. 

(&)  lonides  V.  Pender,  L.  B.  9  Q.  B.  531,  43  L.  J.  Q.  B.  227,  30  L.  T.  N.  S. 
547,  21  W.  R.  884. 

(c)  Meagher  v.  London  and  Lancashire,  7  Victoria  L.  E.  390. 

id)  Ibid.    Levy  v.  Baillie,  7  Bing.  349. 

(e)  Chapman  v.  Pole,  22  L.  T.  N.  S.  306.  Riach  v.  Niagara  District 
Mutual  Fire  Insurance  Co.,  21  U.  C.  (C.  P.)  464.  Jersey  City  Co.  v.  Nichols, 
35  New  Jersey  Bq.  291. 

14   (2) 
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were  fraudulently  untrue.  In  Levy  v.  Baillie  (/)  a  new  trial 
was  ordered  instead  of  entry  of  judgtnent  for  the  defendants^ 
which  was  asked  for.  This  supports  the  view  that  the  jury  must 
expressly  find  fraud,  and  that  it  cannot  be  inferred  from  the  dis- 
crepancy between  the  amount  claimed  and  their  verdict  {§) . 

But  jurors  are  apt  to  be  exceedingly  charitable  in  their  con- 
etruction  of  a  plaintiff's  motives  whenever  the  defendants  are 
an  insurance  company  (^).  Said  a  learned  judge  in  Canada,, 
"  He  may  be  sanguine  enough  to  expect  that  another  jury  may 
be  found  to  deal  with  his  case  in  as  large  a  spirit  of  charity  as. 
to  his  estimate  of  loss  and  the  good  faith  of  his  affidavits  as  the 
jury  which  has  recently  upheld  his  honesty  of  purpose  in  swearing 
that  his  actual  loss  was  twelve  times  larger  than  they  themselves 
found  it  to  be"  (i). 

Mis-statement  may  not  invalidate. — Mere  mistakes  in  the  state- 
ment, &c.,  will  not  forfeit  the  claim  (fc).  To  ask  that  they  should 
do  so  would  be  a  breach  of  good  faith  on  the  part  of  the  insurers. 
Mere  overclaim  will  not  prove  nor  even  raise  a  presumption  of 
fraud.  Error  or  some  degree  of  exaggeration  or  over-estimate 
does  not  amount  to  fraud,  and  in  such  oases  the  insured  will  be 
entitled  to  recover  according  to  the  real  value  and  amount  of 
loss  actually  sustained  (J) .  But  false  swearing  intended  to 
deceive,  not  insurers,  but  other  persons,  may  invalidate  a 
claim  (to)  . 

RecMess  statement. — If  a  claimant  recklessly  values  his  pro- 
perty, not  knowing  nor  taking  the  trouble  to  ascertain  the  accuracy 
of  his  valuation,  he  can  hardly  complain  if  his  claim  be  treated 

(/)  7  Bing.  349;  see  M'Millan  v.  Gore  District  Mutual  Fire  Itisurance  Co., 
21  U.  C  (C.  P.)  123,  and  Gould  v.  British  America  Assurance  Co.,  27  U.  C. 
(Q.  B.)  473,  reviewing  all  oases. 

(^)  See  fliuUngs  in  Harris  v.  London,  mid  Lanoashire,  10  Lr.  Can.  Jur.  268,. 
274. 

(A)  Riach  v.  Niagara  District  Mutual  Fire  Insurance  Co.,  21  U.  C.  (C.  P.)' 
464,  472. 

(i)  M'Millan  v.  Gore  District  Co.,  21  U.  0.  (C.  P.)  123. 

(ft)  Jones  V.  Mechanics'  Fire  Insurance  Co.,  13  Am.  Rep.  405.  See  Meagher 
V.  London  and  Lancashire  Fire,  7  Victoria  L.  E.  390,  395.  Mason  v.  Harvey^. 
8  Ex.  819,  22  L.  J.  Ex.  336,  21  L.  T.  158. 

Q)  Chapman  v.  Pole,  22  L.  T.  N.  S.  306. 

(m)  Claflin  v.  Commonwealth  Insurance  Co.,  110  XJ.  S.  (3  Davis)  81. 
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as  fraudulent  («)  within  the  principle  laid  down  in  Reese  River 
Co.  V.  Smith,  L.  E.  4  H.  L.  79,  39  L.  J.  Ch.  855,  especially 
as  reckless  under-statement  is  more  than  unlikely. 

Defence  of  arson. — Arson  is  discouraged  as  a  defence  to  an 
action  on  a  policy,  since  criminal  matters  are  thereby  mixed  up 
with  civil  proceedings  (o),  and  the  crime  must,  if  imputed,  be  so 
fully  proved  as  to  justify  the  jury  in  finding  the  plaintiff  guilty 
on  indictment  (p) .  And  the  Court  will  be  very  unwilling  to 
grant  a  new  trial  where  such  a  defence  has  been  raised  (q) . 

Proof  of  his  loss  is,  of  course,  upon  the  assured.  He  must 
show,  if  required,  that  the  goods  were  on  the  premises  at  the  date 
of  the  fire,  and  were  lost,  damagied,  or  stolen  (r). 

Conditions  that  compmm  may  enter,  de. — A  further  condition 
in  fire  policies  is  as  follows: — "On  the  happening  of  any  loss; 
or  damage  by  fire  to  any  property  in  respect  of  which  a  claim  is 
or  may  be  made  under  this  policy,  the  company,  without  beinig 
deemed  a  wrong-doer,  may,  by  its  authorised  ofiicer  and  servants, 
enter  into  the  building  or  place  in  which  such  loss  or  damage  has; 
happened,  and  for  a  reasonable  time  remain  in  possession  thereof, 
and  of  any  property  hereby  insured  which  is  contained  therein, 
for  all  reasonable  purposes  relating  thereto  or  in  connection  with 
the  insurance  hereby  effected  thereon,  and  this  policy  shall  be 
evidence  of  leave  and  licence  for  that  purpose." 

This  condition  is  inserted  in  order  to  enable  the  insurers  to  see 
for  themselves  the  nature  of  the  damage  and  the  causes  thereof, 
and  test  the  accuracy  of  the  proposals  and  bona  fides  of  the  insured. 
They  are  thereby  given  leave  and  lioenoe  to  enter  before  any, 
claim  is  made  on  getting  notice  of  the  fire.  They  will  be  liable 
to  an  action  for  damages  if  they  retain  possession  unreasonably 

(m)  See  Meagher  v.  London  and  Lancashire-  Fire,  7  Victoria  L.  B.  390,  394. 

(o)  Britton  v.  Royal,  4  F.  &  F.  905,  908,  15  L.  T.  N.  S.  72.  Goulstone  v. 
Royal,  1  F.  &  F.  276. 

(jo)  Thurtell  v.  Beaumont,l  Bing.  339,  8  Moore  C.  P.  612,  2  L.  J.  0.  P.  i. 
The  American  Courts  hold  less  strict  proof  necessary. 

(j)  Gould  V.  British  America  Assurance  Co.,  27  U.  C.  (Q.  B.)  473.  But 
see  M'Millan  v.  Gore  District,  21  U.  O.  (C.  P.)  123. 

(*•)  Harris  v.  London  and  Lancashire  Fire,  10  Lr.  Can.  Jur.  268. 
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long  (s),  and  they  are  not  entitled  to  prevent  the  assured  seein,g 
the  salvage. 

Purpose  of  condition  as  to  entry. — What  -the  insurers  want  the 
licence  to  enter  for  is  to  enable  them  to  ascertain— 

1.  The  exact  description  of  the  building  insured,  to  see  if  it 
tallies  substantially  with  the  description  thereof  given  at  the 
obtaining  of  the  policy,  and  of  the  risk. 

2.  The  nature  of  the  trade  carried  on  at  the  time  of  the  fire, 
to  see  whether  it  is  in  accordance  with  the  conditions. 

3.  The  cause  of,  and  place  where,  the  fire  began,  with  a  view 
to  detecting  any  attempt  at  arson. 

4.  The  amount  of  damage  done  thereby,  and  that  they  may 
be  able  to  protect  the  salvage. 

The  insured  is  bound  to  give  all  his  knowledge  on  these  subjects. 

Condition  as  to  reinstatement. — Fire  policies  also  invariably 
contain  a  condition  as  to  reinstatement,  which  usually  is  to  the 
following  effect: — The  company  may,  if  it  think  fit,  reinstate 
'or  replace  property  (t)  damaged  or  destroyed  instead  of  paying  the 
amount  of  the  loss  or  damage,  and  may  join  with  any  other  com- 
pany or  insurers  in  so  doing  in  cases  where  the  property  is  also, 
insured  elsewhere. 

This  condition  as  regards  policies  on  English  realty  or  chattels 
affixed  to  the  freehold  is  in  the  main  only  declaratory  of  the  law 
as  enacted  by  sect.  83  of  14  Geo.  III.  c.  78.  Semble  that  the 
Act  does  not  apply  to  Scotland  (m)  nor  Ireland  (x),  nor  to  per- 
sonalty" in  England  (t/).  As  to  those  countries  and  property  of 
that  kind  the  condition  enlarges  the  powers  of  the  insurers,  and 

(«)  Oldfield  V.  Price,  2  F.  &  F.  80.  Norton  v.  Sot/al  Co.,  Times  8  May  and 
12  Aug.  1885,  1  Times  L.  B.  460.  In  this  case  the  jury  gave  100?.  damages 
for  retention  of  premises  for  two  months. 

(t)  Reinstatement  is  "Replacement  in  forma  speoifica,"  Sutherland  v.  Sun 
Fire,  U  C.  S.  C.  (2nd  series)  775.- 

(«)  Bissett  V.  Royal  Exchange,  1  C.  S.  C.  (1st  series)  174.  IVeatminster 
Fire  v.  Glasgow  Provident,  13  App.  Cas.  699,  Ld.  Watson  at  p.  716,  59  L.  T. 
641 ;  but  see  Ex  'parte  Oorely,  4  De  G-.  J.  &  S.  477,  34  L.  J.  Bkey.  1,  followed 
in  Re  Quickens  Trusts,  Poltimore  v.  QuicJee,  (1908)  1  Oh.  887,  and  in  SiniwU 
V.  Bowden,  (1912)  2  Ch.  414,  and  see  post,  cap.  xii. 

(«)  Being  prior  to  the  Union.     Andrews  v.  Patriotic  Co.,  18  L.  R.  Tr.  366. 

(y)  Ex  parte  Goreiy,  4  De  G.  J.  &  S.  477,  34  L..  J.  Bkcy.  1,  11  L.  T.  N.  S. 
319,  10  Jur.  N.  S.  1085,  13  W.  R.  60.     Re  Quiclce's  Trusts,  supra. 
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the  time  for  reinstatement  is  also  usually  enlarged  {z)  by  the 
terms  of  the  condition. 

Moreoxer,  the  condition  enables  the  insurers  to  reinstate  without 
reason  given  and  where  there  is  no  suspicion  (a),  so  that  they; 
can  reinstate  in  oases  of  dispute  as  to  the  amount  of  damage,  or' 
where  they  think  reinstatement  will  be  cheapest  for  them.  They 
are  under  statutory  obligation  to  reinstate  in  suspicious  cases  (6). 

Dcanage  may  he  repaired. — The  right  to  reinstate  under  the 
condition  arises  whether  the  destruction  is  total  or  partial  (c). 

Election  to  reinstate. — If  the  company  elect  to  reinstate,  they 
must  do  so,  and  cannot  fall  back  on  payment  {d),  unless  by  failure 
of  the  assured's  title  to  the  locus  in  quo  the  insurers  cannot  law- 
fully enter  to  reinstate  (e).  The  converse  is  equally  true.  The 
power  to  combine  with  other  insurers  in  reinstating  is  important 
in  cases  where  there  are  several  interests  in  the  projD^erty  insured, 
as  in  case  of  mortgages  (/). 

Measure  of  loss. — The  amount  necessary  to  reinstate  the  pre- 
mises is  not  necessarily  the  measure  and  limit  of  the  loss.  "  In 
a  certain  sense  the  ground  is  not  insured;  but  if  the  buildings  are 
destroyed  and  the  ground  is  no  longer  of  the  value  it  was  befoire 
the  fire,  that  is  due  to  the  loss  of  the  buildinigs,  that  is  the  value! 
which  the  fire  has  taken  away,"  and  might  be  recovered  under  an 
insurance  of  the  buildings  (g) .  In  the  Scotch  case  in  which  this 
was  laid  down  by  Lord  Selborne,  on  appeal  to  the  House  of  Lords, 
the  pursuers,  having  a  heritable  security  by  bond  on  certain  pre- 

(z)  Sutherland  v.  Sun  Fire,  supra. 

(o)  Bissett  V.  Royal  Exchange,  1  C.  S.  0.  (1st  series)  174. 

(6)  See  post,  cap.  xii. 

(c)  Sutherland  v.  Sun  Fire,  14  C.  S.  O.  (2nd  series)  775. 

(d)  Ibid.  779.  Brown  v.  Moyal,  1  E.  &  E.  853,  28  L.  J.  Q.  B.  275,  33  L.  T. 
134,  7  W.  R.  479,  5  Jur.  N.  S.  1255. 

(e)  Anderson  v.  Commercial  Union,  55  L.  J.  Q,.  B.  146,  34  W.  E.  189, 
2  Times  L.  R.  191. 

(/)  Scottish  Amicable  Association  v.  Northern  Assurance  Co.,  21  Se.  L.  E. 
189,  11  C-  S.  C.  (4th  series)  287. 

{g)  Per  Lord  Selborne,  Westminster  Fire  v.  Glasgow  Provident,  13  App.  Cas. 
699,  59  L.  T.  641,  4  Times  L.  R.  779.  But  see  Parker,  J.'s,  remarks  on  certain 
of  iiOPd  Selborne's  dicta  in  that  case,  in  Sinnott  v.  Bowden,  (1912)  2  Ch. 
pp.  419,  420. 
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mises,  insured  tliem  against  fire  in  the  defenders'  office  for  dOOl. 
Prior  securities  had  been  given  by  the  owner  upon  tlie  same 
premisas  to  other  oreditoi-s  who  had  insured  in  other  offices.  The 
premises  having  been  in  part  destroyed  by  lire,  the  prior  inouni- 
braneers  were  paid  by  their  insurers  an  amount  sufficient  to  re- 
instate the  premises,  and  to  pay  the  rent  during  the  period  of 
reinstatement,  but  the  premises  were  not  in  fact  reinstated. 
Before  the  iire  the,  \'alue  of  the  premises  -was  sufficient  to  cover 
the  prioi'  bonds  and  that  of  the  pursues,  but  after  tlie  fire  the 
value  of  the  premises  was  so  reduced  as  to  ho  inadequate  to  meet 
the  balance  due  to  the  prior  creditors,  and  the  pui'suers'  bond  was 
left  entirely  uneoverod.  The  House  of  Lords  decided  that  tli':'. 
pursuers  were  entitled,  notwithstanding  the  amount  paid  to  the 
other  creditors,  to  recover  their  loss. 

Condition  as  to  forfeiture  of  premiiumn.  —The  last  condition  in 
a  firo  policy  is  to  the  following  offect: — In  all  ca.ses  where  tlio 
policy  is  void  or  has  ceased  to  be  in  force  undea-  any  of  the  fore- 
going conditions,  all  moneys  paid  to  the  insurers  in  respect  thereof 
will  be  forfeited  (h) .  Being  a  condition  as  to  forfeiture,  it  may 
be  waived;  and  it  may  be  assorted  broadly  that  if,  in  any  negotia- 
tions or  transactions  with  the  insured  aftbr  knowledge  of  tho 
forfeiture,  the  insurer  recognises  the  continued  validity  of  tlie 
policy,  or  does  acts  based  thereon,  or  requii'es  the  assured  I)}'  virtue 
thereof  to  do  some  act  or  incur  some  trouble  or  e.\pense,  the 
forfeiture  is  waived  (i). 

Life  insurance  cmtditions. —Tho  conditions  of  life  insurance 
differ  widely  from  those  in  other  insurance.  There  can  be  no 
conditions  as  to  proof  of  damage  in  a  life  policy,  the  contract, 
apart  from  questions  of  bonus,  being  to  pay  a  liquidated  sum  on 
a.  given  event.  Proof  of  age  and  death  is  all  that  is  needed,  and 
often  the  former  is  admitted  at  the  outset. 


(A)   Ante,  p.  91  et  »eq. 

(0  Titim  V.  Qlen  Falls  Co.,  81  N.  Y.  410,  419.  Soo  Rohcr/son  v.  Melrn- 
poUtan  Life  Insurance  Co.,  88  N.  Y.  641,  and  Jiisuianoe  Co.  v.  Nor/on,  6  Otto 
(96  U.  S.)  234,  -which  goes  into  English  cases,  ll'ard  v.  Day,  i  Best  &  San.  337. 
Northern  Ins.  Co.  v.  Grand  Vimv  Asaooiation,  76  Davis,  if.  S.  308.  Ueooh  v. 
1/ational  Accident  Society,  60  Hun.   (N.  Y.)  148. 
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Kinds  of  condiiioriH.'  'I'ho  other  oonditions  of  liic  insurance 
may  be  clanhified  a»  follows: — 

(a)  Limitiiif^  the  region  vvli<;ioin  tho  insurance  oj)Ctat.r;s. 

fb;  Liiuitating  the  ow;upation8  in  the  exorcise  of  which  the 
assured  is  iJiot(i<;t/-:d. 

(<■)  Sj)(;(;ii'_ying  ccrl,ni;i  modes  of  death,  on  the  Ijappiriing  of 
w|jii;li  the  Hurii  insured  will  not  be  payable,  e.g.,  suicide,  hands  of 
jii'-iiiii',  or  duel,  or  act  violating  the  law. 

M;  liifjuirin^;  tjjiioly  \i;\y\i\cA\i  oJ'  jjn^fijiunis,  but  jdoviding  a 
/iii'iiiis  of  reviving  lapsed  policicH  whon;  tiie  risk  lias  not  been 
iiiiitirially  changed  in  the  interval. 

(fj  Making  llie  undorlaking  oi'  thfj  risk  conditional  on  the 
truth  of  nil  sUjIjiiioiitH  01'  iinswciH  rnado  on  the  application  to 
inhuro,  whether  Ihn  ijiwurancd  boon  theajjpiicarjt's  own  or  another's 
life,  and  whether  the  Hlat,(?inentH  h<;  inadi;  by  the  assurfed  or  iiis 
agents. 

Conl.racl.  luyi/l  or  iioiilahlc,.-  -it  will  be  s(;en  that  only  under  the 
la.sl.  eluh-  of  eoiiditionH  can  the  policy  be  void  ah  initio,  (a),  (b), 
(c;  are  (conditions  uhieh  amount,  to  exeeptions  from  fhr;  risk  taken. 
It  srserns,  howevi^r,  that  in  thr;  fiasi!  as  well  of  a  condition  making 
lh(j  policy  void  aw  of  orje  niaking  it  voidable,  the  non-fulfilmont 
of  the  condition  may  be  waivisd  by  the  inHurorn,  if  they  do  any 
act  amounting'  to  an  aflirrna,nf:i^  of  the  contract  after  knowhdge 
of  the  breach  of  tJio  condition  (k). 

LciAVC  and  lieiuiee  by  llm  insurer  l.o  break  the  condition  will 
also  save  the  rights  of  tin.'  iriHured  (I). 

Nmi-dinr.iomrc.  If  the  aHsured  fails  to  disclose  the  nam(^'^  of 
medical  men  <'mployod  by  him,  f^nd  anHwerw  as  if  he  harl  none, 
arjd  omits  to  state  that  ho  was  alllictod  with  disease,  having 
reasonable  grouii'ls  for  believing  that  he  was  so  alllieted,  his  j)olicy 
will  be  void. 

(k)  Armstrong  v.  Turquand,  9  Ir.  C.  \j.  R.  32.  fVing  v.  Harvey,  5  Be  »>. 
M.  k  a.  285,  23  L.  J.  Oh.  511, 18  Jur.  394,  23  L.  T.  120,  2  W.  B.  370.  Supple 
V.  Cann,  9  Ir.  0.  L.  H-  1.  Hemmingii  v.  Sce^itre  Life,  #o.,  (1905;  I  Ch.  365, 
74  \j.  3.  Cb.  231,  92  L.  T.  221.  MMoy  v.  Mulmd  Reserve  Life  (1906),  22 
T.  L.  E.  59. 

(I)  Eein  V.  BoottUh  liqwuMe,  2  If.  &  N.  19,  26  L.  J.  Bjc.  279-,  29  L.  T. 
li;{,  r,  W.  B.  692,  3  Jur.  N.  8.  417. 
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Age. — So  also  if  he  misstates  his  age.  And  if  it  is  not  admitted 
in  the  policy,  parol  proof  thereof  cannot  be  given  until  the  non-, 
existeoQoc  of  baptismal  or  birth  register  has  been  proved  (m) . 

Misrepresentations. — The  condition  as  to  misrepresentation  or 
omission  to  oommunioate  material  facts  refers  only  to  the  time  of 
negotiating  for  and  effecting  the  policy,  and  not  to  any  subse- 
quent time  (n).  This  is  more  especially  applicable  to  life  policies,, 
the  premiums  being  settled  with  reference  to  the  assured's  health 
and  prospect  of  life  at  the  time  when  the  policy  is  granted. 

Geographical  limits. — If  a  life  policy  contain  a  stipulation  that 
the  assured  is  not  to  go  beyond  certain  limits,  if  the  insured  goes 
even  for  an  instant  outside  those  limits,  though  without  the  least 
injury  to  his  health,  the  condition  attaches  and  the  policy  becomes 
void  (o),  and  is  not  merely  suspended  while  the  assured  is  without 
the  limits  unless  some  provision  to  that  effect  is  contained  in  time 
poHey. 

Even  where  such  a  condition  is  inserted  in  a  policy,  provisions 
are  usual  allowing  the  assured  at  a  price  to  obtain  a  licence  to. 
go  outside  the  specified  limits.  And  there  is  a  general  tendency 
on  the  part  of  insurers  to  remove  local  restrictions  and  grant 
"whole-world"  policies  so  as  to  avoid  the  obvious  inconveniences 
of  the  older  system. 

PayTnent  of  prernmm  prevented  by  war. — Where  the  insured 
was  prevented  from  performing  the  condition  to  pay  the  annual 
premium  by  a  state  of  war  (p),  a  majority  of  the  Supreme  Court 
of  the  United  States  held  that  the  policy  must  be  regarded  as 
extinguished  by  the  non-payment  of  the  premiums,  though  caused 
by  the  existence  of  war;  but  that,  such  failure  being  caused  without 
the  fault  of  the  insured,  he  was  entitled  to  reioover  from  the  in- 
surers the  surrender  value  of  the  policy  with  interest  from  the 
close  of  the  war  (q). 

(m)  Hartigan  v.  International  Life,  8  Lr.  Can.  Jur.  203. 
(m)  Pirn  V.  Eeid,  6  M.  &  G.  1,  12  L.  J.  O.  P.  299,  6  Scott  N.  R.  982. 
(o)  Beaoon  Life  and  Fire  Co.  v.  Gibb,  1  Moore  P.  C.  N.  S.  73,  100,  7  L.  T. 
N.  S.  74,  9  Jur.  N.  S.  185, 11  W.  R.  194. 

ip)  As  to  effect  ;of  war  on  the  contract  of  insurance,  s©e  ante,  p.  28. 
Iq)  New  York  Life  v.  Statham,  3  Otto  (93  U.  S.)  24. 
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And  it  has  been  held  also  in  America  that  a  man  licensed  for  a 
time  to  go  outside  the  territorial  limit  prescribed  in  his  policy 
will  not  lose  the  benefit  thereof  if  hindered  from  returning  by 
illness  ultimately  fatal,  but  only  resulting  in  his  death  after  expiry 
of  the  licence  (r).  And  in  England,  where  a  licence  was  given  to- 
the  insured  to  reside  abroad  for  one  year,  and  he  delayed  to  go 
abroad  for  three  years,  and  then  left  this  country,  and  died  within 
a  year,  he  was  held  to  have  acted  witliin  the  licence  (s). 

Suicide. — In  Scotland,  policies  by  persons  on  lives  other  than 
their  own  are  not  avoided  by  suicide  of  the  life  insuried  (t),  and 
in  this  country  it  seems  to  be  usual  in  policies  on  the  lives  of  others 
to  omit  the  condition  against  suicide. 

Miliiaru  or  naral  service. — No  cases  seem  to  have  arisen  in 
England  under  the  condition  as  to  military  service,  since  English 
policies  usually  stipulate  only  that  active  service  shjall  be  a  ground 
of  enhancement  of  premium.  The  extra  premium  is  usually  paid 
and  no  questions  arise.  In  America  in  the  absence  of  such  a 
stipulation  it  has  been  decided  that  a  clerk  in  the  adjutant- 
general's  department  not  subject  to  military  law  is  not  in  military 
service  (u),  and  that  a  man  will  be  none  the  less  in  such  service 
if  he  is  taken  as  a  conscript  or  goes  merely  to  avoid  compulsion  (x). 

Life's  misrepresentatians. — He  who  takes  out  a  policy  on  the- 
life  of  another  person  in  which  he  has  interest  will  be  bound  by 
wilful  misrepresentation  or  suppression  of  the  truth  by  such  person 
to  induce  the  insurers  to  grant  the  policy,  and  more  especially  if~ 
such  representations  are  incorporated  in  the  policy.  For  thereby 
tlie  bargain  is  only  conditional,  and  it  is  equally  a  condition  in 
the  policy,  be  it  made  by  whomsoever  it  may  («/i) .  Independently 
of  the  condition,  the  person  on  whose  life  the  policy  is  to  be  made,, 
if  referred  to  for  information,  becomes  thereby  agent  of  the- 
assured,  and  the  latter  wUl  be  bound  by  his  statements  (0) .     It, 

(r)  Baldwin  v.  Neiv  York  Life,  16  N.  t.  Sup.  Ok.  (3  Bosworth)  530. 
(s)  Notman  v.  Anchor  Co.,  4  O.  B.  N.  S.  476,  27  L.  J.  C.  P.  275,  4Jur. 
N.  S.  712,  6  W.  E.  688.  31  L.  T.  202. 
(«)  BeU's  Principles,  241. 

(m)  New  York  Life  v.  Hendren,  24  Gratt.  (Va.)  540. 
(x)  Sillard  v.  Manhattan  Life,  9  Am.  Eep.  167. 

ly)  Maynard  v.  Rhode,  1  C.  &  P.  360,  363,  per  Bayley,  J.,  5  Dowl.  &  E.  266^ 
(z)  Everett  v.  Deshorourjh,  5  Bing.  503. 


220  THE    LAWS   OF  INSURANCE. 

makes  no  difference  that  the  assured  had  simply  told  the  insurer's 
.agent  to  make  inquiries  of  the  person  on  whoise  life  the  policy, 
was  to  be  effected. 

But  if  the  assured  has  made  most  of  the  representations,  and 
■only  refers  to  the  life  on  certain  specific  points,  the  knowledge 
-of  the  life  outside  that  particular  matter  is  not  knowledge  of  the 
afieured  (a) . 

Concealment  of  refusal  by  former  compant/  to  accept  insurance. 
— An  applicant  for  insurance  who  conceals  from  the  agent  to 
whom  he  applies  that  he  has  already  applied  to  and  been  refused . 
by  an  agent  of  the  same  company,  conoeals  a  material  fact. 
Knowledge  of  the  applicant's  previous  dealings  with  other  insurers 
is  at  least  as  material  in  fire  as  in  life  insurance.  Indeed,  the' 
•only  thing  most  insurers  against  fire  want  to  know  is  the  character 
•of  the  insured,  and  the  questions  asked  by  them  are  mainly  directed 
to  his  dealings  with  other  insurance  ofHoes  (b). 

(«)  Bvckman  v.  Fernie,  3  M.  &  W.  505,  7  L.  J.  N.  S.  Ex.  163,  2  Jur.  144. 

(6)  Goodwin  v.  Lancashire  Fire,  16  Lr.  Can.  Jur.  298,  18  do.  1.  London. 
Assurance  v.  Mansel,  11  Oh.  D.  363,  48  L..  J.  Oh.  331,  27  W.  R.  444.  Daintree's 
~<ilaim,  18  W.  R.  396. 
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CHAPTEK    IX. 

ARBITRATION. 

An  unqualified  agreement  to  refer  to  arbitration  and  precluding 
the  contracting  parties  from  suing  in  the  Courts  was  for- 
merly held  to  be  invalid,  for  the  Courts  would  not  allow  their 
jurisdiction  thus  to  be  ousted.  And  where  prior  to  3  &  4  Will.  IV. 
c.  42,  s.  39,  a  policy  of  insurance  contained  a  clause  that  in  case  of 
any  loss  or  dispute  it  should  be  referred  to  arbitration,  it  was  held 
that,  if  there  had  been  a  reference  depending  or  made  and  deter- 
mined, it  might  have  been  a  bar,  but  the  agreement  of  the  parties 
could  not  oust  the  Court;  and  as  nb  reference  had  been  nor  was 
any  depending,  the  action  was  well  brought,  and  the  plaintiff 
must  have  judgment  (a). 

Hule  m  Scott  v.  Avery. — This  rule,  however,  was  altered  by 
the  decision  of  the  HJous©  of  Lordis.in  the  ease  of  Soott  v.  Amry  (6), 
which  decided  that  where  parties  have  entered  into  a  contract  of 
indemnity,  they  may,  if  they  choose,  agree  that  in  the  event  of 
any  loss  occurring  such  loss  shall  be  ascertained  by  an  arbitrator 
they  may  select,  and  they  may  agree  to  pay  such  loss  when  it  has 
been  ascertained,  and  not  otherwise  (c) .  This  decision  has  been 
followed  and  approved  in  other  cases,  and  it  has  been  enaoted 
by  sect.  4  of  the  Arbitration  Act,  1889  {d),  that  "  if  any  party  to 
a  submission,  or  any  person  claiming  through  or  under  him,  com- 
mences any  legal  proceedings  in  any  Court  against  any  othea* 

(a)  Kill  V.  Hollister.  1  Wils.  129.    Thompson  v.  Charnock,  8  T.  R.  139. 

(5)  Scott  v.  Avery,  5  H.  L..  C.  811,  843,  25  L.  J.  Ex.  308,  2  Jur.  N.  S.  816, 
4  W.  R.  74«. 

(c)  BdvHtrds  V.  Aberayron  Co.,  1  Q.  B.  D;.  563,  596,  34  L.  T.  N.  S.  457. 
Caledonian  Insurance.  Co.  and  Gilmour,  (1893)  A.  C.  85,  30  Sct>.  L.  E.  172. 
Hamlyn  #  Co.  v.  Talisker  Bistilleiry,  (1894)  A.  O.  202.  Siynrner  v.  La 
Cloche,  (1902)  App.  Cas.  446,  86  L.  T.  631.  Woodall  v.  Pearl  Assurance  Co., 
(1919)  1  K.  B.  593.     Loch  v.  Army,  Navy  and  General  (1915),  31  T.  L.  R.  297. 

\d)  52  &  53  Vict.  c.  49.  I 
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party  to  the  submission,  or  any  person  claiming  through  or  under 
him,  in  respect  of  any  matter  agreed  to  be  referred,  any  party 
to  such  legal  proceedings  may  at  any  time  after  appearance,  and 
before  delivering  any  pleadings  or  taking  any  other  steps  in  tho 
proceedings,  apply  to  that  Court  to  stay  the  proceedings,  and  that 
Court  or  a  judge  thereof,  if  satisfied  that  there  is  no  sufficient  reason 
■why  the  matter  should  not  be  referred  in  accordance  with  the  sub- 
mission, and  that  the  applicant  ■vvas  at  the  time  when  the  proceedings 
were  commenced,  and  still  remains,  ready  and  willing  to  do  all 
things  necessary  to  the  proper  conduct  of  the  arbitration,  may 
make  an  order  staying  the  proceedings."  Sect.  27  of  the  statute- 
defines  a  "submission"  to  be  "a  written  agreement  to  refer  pre- 
sent; or  future  differences  to  arbitration." 

PoUqy  not  signed  by  plaintiff .^A  policy  of  insurance  con- 
taining a  clasue  that  differences  arising  under  it  should  be  referred 
to  arbitration  amounts  to  a  submission  to  arbitration  under  thi^ 
statute  although  the  policy  be  not  signed  by  the  plaintiff  (e). 

It  will  be  observed  that  the  application  to  the  Court  to  stay 
proceedings  must  be  made  after  appearance  and  before  jDleading 
•or  taking  any  other  step  in  the  action.  If  the  application  be  not 
so  made  the  action  may  proceed  and  the  decEendant  may  pleadi 
non-performance  of  the  condition  precedent  to  ascertain  the 
amount  by  arbitration  (/) . 

Onus  on-  pkdntiff. — It  rests  upon  the  plaintiff  to  show  that  the 
dispute  ought  not  to  be  referred  to  arbitration  (g). 

Policy  repudiated. — If  the  office  puts  forward  a  ground  of  re- 
pudiation which  goes  to  the  substance  of  the  whole  contract  (not 
merely  to  the  whole  of  the  office's  liability  under  the  oontraot) 
the  office  cannot  at  the  some  time  ii^ist  on  a  term  of  the  repudiated 
contract  being  enforced  (A) . 

(e)  Baker  v.  Yorkshire,  Sfc.  Co.,  (1892)  1  Q.  B.  144,  66  L.  T.  161. 

(/)  Richardson  v.  Lemaitre,  (1903)  2  Ch.  222.  County  Theatres  and  Hotels 
V.  Knowles,  (1902)  1  K.  B.  480. 

(jr)  Sodgson  v.  Uailway  Passengers'  Ins.  Co.,  9  Q.  B.  D.  188. 

(A)  Jureidimi  v.  National  British  and  Irish  Millers,  fe.,  (1915)  A.  C.  499. 
Contrast  Stebbing's  Case  and  Woodall's  Case,  infra. 
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Whether  palky.  a  foreign  contract. — Where  the  parties  to  a 
contract  reside  in  different  countries,  in  which  different  systems 
of  lavr  prevail,  their  intention  is  the  true  criterion  to  determine  by 
"what  law  its  interpretation  and  effect  are  to  be  governed;  and 
therefore  where  a  fire  policy  made  in  Jensey  is  nevertheless  an 
English  contract,  no  action  can  be  brought  upon  it  until  the 
amount  has  been  settled  by  arbitration  according  to  the  condition 
•contained  therein  {i) . 

Waiver  of  arbitration. — In  America  it  has  been  held  that  where 
it  was  stipulated  that  in  case  of  disagreement  the  amount  should 
be  fixed  by  arbitration,  and  neither  party  demanded  arbitration, 
the  provision  would  be  deemed  waived  by  both  (;') . 

When  a  condition  precedent. — A  clause  stipulating  that  all 
matters  in  difference  which  should  arise  toucliing  the  agreement 
should  be  submitted  to  arbitration,  and  prohibiting  any  action 
being  brought  in  respect  of  the  matters  actually  submitted  to 
arbitration,  is  a  collateral  and  independent  agreement;  and  an 
award  thereunder  is  not  a  condition  precedent  to  such  action, 
except  as  regards  such  sumsi  as  under  the  agreement  are  not  payable 
until  the  amount  thereof  has  been  asoeirtained  by  such  award  (1c). 

If  the  question  is  breach  of  warranty  on  a  condition  precedent 
which,  if  decided  in  favour  of  the  office,  would  invalidate  the 
policy,  the  point  cannot  usefully  be  taken  that  as  the  policy  is 
invalidated  tlierefore  the  arbitration  clause  is  also  invalidated, 
and  therefore  there  is  no  reference;  and  consequently  the  arbitrator 
has  jurisdiction  to  consider  whether  there  has  been  breach  of 
warranty  or  of  a  condition  precedent  (?) . 

In  Braunstein  v.  Accidental  Death  Compmig  (m)  the  covenant 
was  to  pay  such  sum  as  should  appear  just  and  reasonable,  and 
in  proportion  to  the  injury  received,  such  sum  to  be  asoertailnad 

(i)  Spurrier  v.  Za  Cloche,  supra. 

If)  Kahnweiler  v.  Phoenix,  #c.,  67  Fed.  Rep.  483. 

(yt)  Collins  V.  Locke,  4  App.  Cas.  674,  48  L.  J.  P.  Ci.  68,  41  L.  T.  N.  S. 
292,  28  W.  B.  189. 

(V)  Stebbing  v.  Liverpool  and  London  and  Globe,  ^c,  (1917)  2  K.  B.  433. 
Woodall  V.  Pearl  Assurance  Co.,  (1919)  1  K.  B.  593.  Contrast  Jureidini  v. 
National  British  and  Irish  Millers,  ^c,  (1915)  A.  0.  499. 

(m)  1  B.  &  S.  782,  31  L.  J.  Q.  B.  17  (1861),  5  L.  T.  N.  S.  550,  8  Jur.  N.  S. 
o06. 
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in  case  of  difference  in  manner  provided  by  the  stipulations  and 
conditions  indorsed  on  the  policy.  The  Court  held  performano& 
of  the  stipulation  to  be  a  condition  precedent  to  the  right  to  sue. 

Also  where  the  condition  was  that  the  insured  should  not  be 
entitled  to  sue  until  the  amount  of  the  loss  had  been  determined 
by  arbitration,  the  ascertainment  of  the  amount  in  that  way  was 
held  to  be  a  condition  precedent  to  the  plaintiff's  right  to 
recover  (n). 

And  a  condition  requiring  liability,  and  not  merely  the  amount 
thereof,  to  be  referred  to  arbitration  as  a  condition  precedent  to 
a  right  of  action  against  the  insurers  is  valid,  even  if  fraud  bo 
alleged  by  the  defendant  against  the  plaintiff  (o). 

Where  an  adjustment  by  arbitration  was  made  a  condition  pre- 
cedent, and  the  insurers  alleged  that  the  policy  was  void  by  reason 
of  concealment,  it  was  held  in  Victoria  that  the  assured  could  not 
sue  till  after  such  adjustment  (p).  And  in  a  case  in  Lower  Canada 
where  a  reference  was  made  to  valuers  without  waiver  of  the  con- 
ditions of  the  policy,  it  was  held  that  the  insurer  had  not  lost  hia 
right  to  use  the  conditions  of  the  policy  as  to  forfeiture  if  such 
were  proved  (q) . 

In  Scotland  it  has  been  held  that  after  a  claim  has  been  sub- 
mitted to  arbitration  and  awarded  on  in  favour  of  the  insured, 
the  insurers  could  still  raise  the  question  of  fraud  (r) . 

Scotch  rule  as  to  naming  arbiters. — And  where  in  a  fire  policy 
the  condition  to  ascertain  the  damage  by  arbitration  was  made  a 
condition  precedent  to  the  bringing  of  any  action  upon  the  policy, 
it  was  held  to  have  the  effect  of  excepting  the  contract  from  the 
rule  of  Scotch  law  that  a  reference  to  arbiters,  not  named,  cannot 
be  enforced  (s) . 

Issue  amounting  to  fraud. — An  agreement  making  settlement 
of  the  loss  in  a  certain  way  a  condition  precedent  to  the  bringing 

(«)  Viney  v.  Sigmoid,  20  Q.  B.  D:.  171,  58  L.  T.  26,  57  L.  J.  Q.  B.  82, 
35  W.  R.  479,  i  Times  L.  Bi.  128. 

(o)  Trainor  v.  Phoenix  Co.,  65  L.  T.  825.  Scott  v.  The  Mercantile,  i'c. 
Co.,  66  L.  T.  811. 

(j?)  London  and  iMncashire  v.  Honey,  2  Victoria  L.  E.  7. 

(?)  La  Socque  v.  Royal,  23  Lr.  Can.  Jur.  217. 

(r)  Hercules  Ins.  Co.  v.  Hunter,  15  0.  S.  C.  (1st  series)  800. 

(s)  Caledonian  Assurance  Co.  v.  Gilmmir,  (1893)  A.  C.  H.  L.  85. 
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of  an  action  does  not  compel  the  assured  to  submit  to  arbitration 
the  question  whether  or  not  the  policy  is  void  by  reason  of  mis- 
representation as  to  the  condition  of  the  property  insured  (i). 

Point  of  laiw  not  to  he  referred. — Bacon,  V.-C,  decided  that 
the  assured  was  not  bound  to  submit  a  legal  point  to  arbitration 
before  suing  (m)  .  ' 

The  right  to  have  the  matter  in  dispute  referred  to  arbitration 
might,  like  other  provisions  in  favour  of  the  assured,  be  waived  (u) . 

Waiver  of  right  to  arbitration. — Payment  of  money  into  court 
in  an  action  commenced  on  the  policy  was  held  a  waiver  of  con- 
dition precedent  as  to  deciding  disputes  by  arbitration  (a;) .  So 
also  would  taking  possession  of  the  insured  property  for  the  pur- 
pose of  repairs  be  such  a  waiver  (?/).  In  the  case  of  a  ship  this 
would  be  acceptance  of  abandonment;  in  the  case  of  a  house  it 
would  amount  to  election  to  reinstate. 

Insurance  in  friendly  societies. — Where  an  insurance  is  made 
with  a  society,  under  the  Friendly  Societies  Act,  1896  {z)  disputes 
between  a  member  or  a  person  claiming  through  (a)  a  member 
(his  heirs,  executors,  administrators,  or  nominees  where  nomination 
is  allowed),  or  claiming  under  the  rules  of  a  registered  friendly 
society,  and  the  society  or  an  officer  thereof,  must  be  decided  in 
the  manner  directed  by  the  rules  of  the  society,  and  the  decision 
so  made  in  binding  and  conclusive  on  all  parties  without  appeal, 
and  cannot  be  removed  into  any  Court  of  Law  or  restrained  by 
injunction.  Enforcement  thereof  may  be  had  through  the  County 
Court.     The  Act  contains  further  provisions  as  follows:  — 

1 .  Unless  the  rules  of  the  particular  society  forbid  it,  the  parties 
to  a  dispute  in  a  society  may  by  consent  refer  the  matiter  in  dispute 

(0  Alexander  v.  Campbell,  41  L.  J.  Ch.  478,  27  L.  T.  N.  S.  25. 

(m)  Ibid. 

(«)  Fox  V.  Railxmy  Passengers',  #c.  Co.,  54  L.  J.  Q.  B.  505,  52  L.  T.  672, 
1  Times  L.  R.  383. 

(a;)  Harrison  v.  Douglas,  3  A.  &  E.  396. 

(y)  Cobb  V.  N.  E.  M.  Marine,  72  Mass.  (6  Gray)  192. 
,   (z)  59  &  60  Viot.  c.  25,  as  amended  by  Friendly  Societies  Act,  1908"  (8  Edw.  7, 
c.  31),  8.  6. 

(a)  Altered  to  meet  the  case  of  Kelsall  v.  Tyler,  25  L.  J.  Ex.  153.  The  old 
Act  had  "  on  aoeount  of." 

P.  IS 
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to  the  Chief  Begistrar  in  England  or  the  Assistant-Registrar  of 
Friendly  Societies  in  Ireland  or  Scotland. 

2.  Where  the  rules  provide  for  a  reference  to  justices,  a  Court 
of  summary  jurisdiction  is  to  decide  unless  the  parties  choose  to 
consent  to  go  to  the  County  Court,  in  which  case  that  Court  is 
empowered  to  hear  and  determine  the  question  in  dispute. 

3.  Where  the  rules  of  a  society  contain  no  direction  as  to  dis- 
putes, and  no  decision  on  a  dispute  is  given  within  forty  days  after 
application  by  the  society  for  a  reference  under  its  rules,  the 
member  or  person  aggrieved  may  apply  either  to  the  County  Court 
or  a  Court  of  summary  jurisdiction,  which  may  hear  and  determine 
the  naatter  in  dispute  (&). 

Dispute  as  to  claims. — 4.  The  Court,  chief  or  other  registrar, 
msij  at  the  request  of  either  party  state  a  case  for  the  opinion  of 
the  Supreme  Court  of  Judicature  on  any  question  of  law,  and 
may  also  gi-ant  to  either  party  such  discovery  as  to  documents  and 
otherwise  or  such  inspection  of  documents  as  might  be  granted 
by  any  Court  of  Law  or  Equity,  such  discovery  to  be  made  on 
behalf  of  the  society  by  such. officer  of  the  same  as  such  Court  or 
registrar  may  determine. 

RailuMy  Passengers'  Asswance  Company's  Act. — By  the 
Hallway  Passengers'  Assurance  Company's  Act,  1864  (27  & 
28  Vict.  0.  cxsv.),  the  company,  or  assured,  or  the  repre- 
sentatives of  the  assured,  may  require  any  question  or  diSerenoe 
arising  on  any  contracts  of  insurance  entered  into  by  the 
company  to  be  referred  to  arbitration  (sects.  3,  16),  and  if  the 
assured,  or  his  legal  representatives,  shall,  in  a  case  referable  to 
arbitration  under  the  Act,  commence  an  action  against  the  com- 
pany, the  Court  or  a  judge  may,  upon  the  application  of  the 
company,  stay  all  proceedings  in  the  action  upon  being  satisfied 
that  no  sufficient  reason  exists  why  the  miatters  cannot  be,  or 
ought  not  to  be,  referred  to  arbitration,  and  that  the  company  were 
at  the  time  of  the  bringing  of  the  action,  and  still  are,  ready  and 
willing  to  concur  in  all  acts  necessary  and  proper  for. causing 
the  matters  to  be  decided  by  arbitration  (sect.  33).    Under  this 

(6)  Reg.  v.  Judge  of  Northampton  County  Court,  67  L.  T.  108. 
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statute,  if  arbitration  is  required  by  the  company  before  action, 
tlien  upon  an  action  being  commenced  the  company  might  plead 
their  demand  of  arbitration  as  an  answer  to  the  action,  or  apply 
to  the  Court  to  stay  prooeeding-s.  If,  howe'ver,  arbitration  is 
not  required  by  the  co'mpany  before  action  brought,  and  after  the 
■commencement  of  the  acition  they  apply  for  a  stay  of  proceedings 
therein,  the  Court  can  only  grant  it  upon  being  satisfied  as  pro- 
vided by  sect.  33,  and  the  onus  of  so  satisfying  the  Court  rests 
upon  the  company  (r). 

The  umpire  in  a  reference  under  the  Act  has  power  to  state  a 
special  case  for  the  opinion  of  the  Court  (d) . 

(c)  Fox  V.  Railway  Priss,-i„„',s',  ifc.  Co.,  54  L.  J.  Q.  B.  505,  52  L.  T.  672, 
i  Times  L.  R.  383. 

(rf)  Ifitt  V.  Sfiihraif  Pnssengai  a'  Axs  urn  tire  Co.,  22  Q.  B.  D.  504. 
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CHAPTEE    X. 

INDEMNITY. 

All  policies  on  property  are  contracts  of  indemnity,  and  the  law 
"will  not  permit  them  to  be  otherwise  construed  (a) .  It  is  quite 
immaterial  what  may  be  the  nature  of  the  property  or  risk  (&).. 
Even  in  the  case  of  valued  policies,  which  are  rare,  except  in  marine 
insurance  (c),  the  interest  of  the  assured  must  be  proved  (d).  The 
valuation  only  dispenses  with  proof  of  the  amount  of  such  interest,. 
and  in  a  case  where  the  plaintiff's  vessel,  being  insured  against 
fire  by  the  defendants  by  a  valued  time  policy,  was  stranded  and 
so  injured  that  the  cost  of  repair  would  have  exceeded  her  value 
when  repaired,  she  was  destroyed  by  fire,  and  the  Court  held  that 
the  defendants  were  liable  for  the  full  amount  of  the  insurance  (e)  > 
Insurance  is  a  contract  of  indemnity,  not  against  accident,  but 
against  loss  caused  by  accident;  therefore,  if  a  policy  is  a  time 
policy,  the  loss,  and  not  merely  the  accident,  must  accrue  within 
the  time  covered  by  the  policy  (/) . 

Extent  of  indemnity'. — ^Whilst  the  contract  is  one  of  indemnity,, 
it  is  a  contract  of  indemnity  only  to  the  amount  whereon  pre- 
naium  has  been  paid.  The  indemnity  is  limited  to  the  amount 
named  in  the  policy,  and  can  in  no  case  exceed  that.  This  is 
the  rule  as  to  specific  policies,  i.e.,  those  in  which  the  things  in- 
sured are  constant  and  not  variable  from  day  to  day,  as  in  the  case 
of  merchandise.  Such  policies  are  those  on  houses  and  buildings. 
Where  the  policy  is  miade  subject  to  the  conditions  of  average, 

(a)  London  Assurance  v.  Sainsbury,  3  Doug.  245  (1785).  Goss  v.  Withers^ 
2  Burr.  683,  697  (1758). 

(J)  Castellain  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B-.  366,  49  L.  T. 
N.  S.  29,  31  W.  R.  557. 

(e)  See  Blasoheok  v.  Bussell  (VdW),  33  T.  L.  R.  74,  for  a  consideration  of 
wheflier  a  policy  insuring  the  giving  a  lecture  was  or  was  not  a  valued  policy. 

(«?)  Lewis  V.  MucTcer,  2  Burr.  1170.     Marine  Ins.  Act,  1906,  ss.  27  and  28. 

(e)  Woodside  v.  Gloie  Marine  Ins.,  (1896)  1  Q.  B.  105. 

(/)  Per  Lord  Esher,  M.E.,  Hough  v.  Read,  55  L.  J.  Q.  B.  43,  53  L.  T.  809, 
34  W.  R.  160. 
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and  the  gxiods  at  risk  exceed  in  value  the  amount  insured 
on  goods  in  the  place  named  the  risk  only  attaches  to  goods 
to  the  amount  of  such  value.  As  to  the  rest,  the  assured  must 
abate  his  claim  for  indemnity,  in  such  a  way  that  on  the  settle- 
ment of  accounts  between  the  parties  he  shall  have  borne  a  portion 
of  the  loss  proportionate  to  the  amount  by  which  he  was  at  the 
time  of  the  lose  under-insured. 

Thus  where  A.  agreed  with  B.  that  B.  should  warehouse  A.'s 
goods  and  insure,  but  the  only  value  disclosed  to  B .  was  the  value 
as  shown  by  the  Customs  entries,  whereas  at  the  date  of  the  loss 
the  value  was  greater,  it  was  held  that  B.'s  liability  was  limited 
to  the  value  disclosed,  Bailhache,  J.,  going  so  far  as  to  say  that 
AS  average  clauses  are  now  almost  universally  inserted  in  fire 
j)olicies  on  goods,  in  an  arrangement  such  as  the  one  above  indi- 
'Cated,  B.  impliedly  agreed  to  insure  on  the  same  terms  as  fire 
offiices,  i.e.,  upon  the  terms  of  having  an  average  clause  implied  (g). 

Indirect  damage  not  covered. — The  contract  to  indemnify  made 
by  a  policy  only  promises  indemnity  as  to  direct  damages.  No 
-damage  indirectly  resulting  from  the  happening  of  the  event  in- 
sured against  can  be  recovered  for.  Thus  damages  for  loss  of 
business  cannot  be  recovered  under  a  policy  on  a  tavern  (h),  uor 
for  want  of  occupancy,  or  wages  paid  to  servants  thrown  out  of 
work  by  the  destruction  of  the  property  («),  nor  under  an  accident 
policy  for  anything  but  the  expenses,  &c.  attendant  thereon  (;'). 
Damage  in  the  removal  of  furniture  or  by  faU  of  a  wall  injured' 
by  the  fire,  or  by  water  used  in  putting  it  out,  has  been  held 
•direct  (k) . 

Indemnity  =  market  value. — The  amount  of  the  indemnity  is 
•determined,  not  by  the  cost,  but  by  the  value  at  the  date  of  the 
loss,  of  that  which  is  insured.  By  value  is  meant  the  intrinsic 
or  market  value  on  the  day  of  the  fire  or  Other  mishap  insured 

(jr)  Carreras  v.  Cunard  SS.  Co.,  (1918)  1  K.  B.  118. 

(A)   Wriffht  V.  Pole,  1  A.  &  E.  621. 

(«)  Menzies  v.  North  British,  9  O.  S.  C.  (2nd  aeries)  694,  following  Wright 
V.  Pole. 

(;')  Theobald  v.  Hallway  Passengers'  Assurance  Co.,  10  Ex.  45,  23  L.  J.  Ex. 
.249,  18  Jur.  583,  23  L.  T.  222,  2  W.  R.  628;  but  see  Workmen's  CJompensation 
Act,  1906,  s.  1. 

(A)  Johnstone  v.  IVest  of  Scotland  Co.,  7  0.  S.  O.  (1st  series)  63,  55,  n. 
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against  (I) .  But  as  regards  houses  full  indemnity  to  a  tenant  or 
person  having  a  limited  oooupying  interest  therein  seems  to  in- 
clude, not  the  mere  market  value  of  such  interest,  but  the  pecuniary 
value  plus  the  value  of  the  beneficial  enjoyment  (to).  In  such 
case  indemnity  is  best  attained  by  reinstatement.  The  assured,, 
moreover,  cannot,  under  a  policy  on  the  house,  recover  any  damages 
for  loss  of  occupation,  or  the  rent  of  a  house  which  he  is  obliged 
to  take  in  consequence  of  the  fire.  Those  risks  must  be  covered 
by  a  special  insuranoe  on  rent  (n) . 

^'ot  pen' feet  indemnity. — A  policy  is  not  a  contract  of  perfect, 
indemnity  (o),  but  a  contract  of  indemnity  against  losses  which 
arise  out  of  a  specifiied  class  of  accidents.  Particular  losses  may 
be  selected,  and  the  assured  be  guaranteed  against  them  only  (p)  ^ 
The  indemmity  offered  is  also  limited  in  amount,  and  also  by  certain, 
other  qualifications;  such  as,  for  instance,  the  marine  rule,  one- 
third  new  for  old,  which  has  sprung  up  by  the  custom  of  trade,  and 
operates  in  some  cases  to  give  more  and  in  others  to  give  less  than 
oomlplete  indemnity  (g) . 

This  principle  has  in  Ireland  been  applied  to  fire  insuranoe; 
but  it  was  said  by  Pennefather,  B.,  that  no  settled  rule  of  deduc- 
tion, one-third  or  one-fourth,  or  of  any  other  sum,  exisited  in  the 
case  of  old  premises  or  property,  but  that  the  jury  might,  as  a. 
criterion  of  the  actual  damlage,  see  what  would  be  the  expense  of 
placing  new  machinery,  such  as  was  in  the  premises  before  the 
fire,  and  deduct  therefroon  the  difference  in  value  between  the  new 
and  the  old,(r),  since  the  cost  of  repairing  is  an  elemient  in  the 
damage  suffered  by  the  assured  in  such  a  case.  Goods  and  furni- 
ture, especially  the  former,  can  of  course  be  replaced  without  other 
appreciable  expense  than  their  oost,  but  machinery  and  the  like 

•i 

(0  Hercules  Co.  v.  Hunter,  14  0.  S.  O.  (Ist  aeries)  1137,  15  0.  S.  C.  800. 

(to)  Castellain  v.  Preston,  11  Q.  JB.  D.  400,  per  Bowen,  L..  J.  See  note  (6), 
sitpna. 

(«)  Buchanan  v.  Liverpool,  London  and  Globe,  11  C.  S.  C.  (4th.  series)- 
1032,  21  So.  L.  B.  696. 

(o)  Irving  v.  Manning,  1  H.  L.  C.  287,  307,  2  O.  B.  784. 

Qp)  Per  Bowem,  L.J.,  in  Hough  v.  Head,  55  L.  J.  ft.  B.  43,  53  L.  T.  809,. 
34  W.  E.  180. 

(?)  Aitchison  v.  Lohre,  4  App.  Oas.  755,  762,  49  L.  J.  Q.  B.  123,  41  L.  T. 
N.  S.  323,  29  W.  R.  1. 

(r)  Vance  v.  Foster,  Ir.  Oirc.  Rep.  47  (1841).  Hercules  v.  Hunter,  14 
C.  S.  C.  (1st  series)  1137,  15  do.  800. 
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required  fixing  and  setting  in  position,  and  sometimes  such  work 
is  costly  and  like  rebuilding. 

Vance  v.  Foster  (r)  was  a  decision  on  circuit,  and  no  case  seems 
to  have  come  before  the  full  Courts.  It  is  clear  that  the  custom 
to  fix  the  ratio  at  one-!third  new  for  old  is  not  established  as  to 
fire  losses  on  land,  but  that  similar  computa|tion  is  necessary  to 
prevent  over-compensation. 

Abamdomment  applicable  to  fire  insuranoe. — The  doctrine  of 
abandonment  intended  to  assist  the  principle  of  indemnity  seems 
application  not  only  to  marine  but  also  to  fire  insuranoe,  for  Brett, 
L.J.,  said(s):  "I  concur  in  what  has  been  said  by  Lord 
Blackburn  (t),  that  abandonment  is  not  peculiar  to  policies  of 
marine  insurance;  abandonment  is  part  of  every  contract  of  in- 
demnity. Whenever,  therefore,  there  is  a  contract  of  indemnity 
and  a  claim  under  it  for  an  absolute  indemnity,  there  must  be  an 
abandonment  on  the  part  of  the  person  claiming  indcmiiitj-  of  all 
his  right  in  respect  of  that  for  which  he  receives  indemnity." 

Principle  of  abandonment. — Mr.  Marshall  thus  states  the  prin- 
ciple upon  which  the  right  of  abandoning  rests  (m):  "  The  assured 
may  abandon  in  every  case  where,  by  the  happening  of  any  of  the 
misfortunes  or  perils  insured  against,  the  thing  insured  is  so 
damaged  and  spoiled,  or  the  charges  for  its  salvage  are  so  high,  that 
the  costs  of  repairing,  restoring,  or  recovering  it  would  exceed 
its  marketable  value  after  they  had  been  assured,  or  whore  the 
assured  is  deprived  of  the  free  disposal  of  it  under  the  circum- 
stances which  render  its  restitu,tion  uncertain." 

Probably  one  reason  why  the  doctrine  of  abandonment  is  not 
more  frequently  applied  in  those  cases  where  furniture  or  goods 
are  insured  is  to  be  found  in  the  nature  of  such  articles.  A  body 
of  the  size  and  complex;  structure  of  a  ship  may  be  so  injured  as 
to  be  useless  for  its  special  practical  purposes  without  becoming 
of  no  saleable  value;  and  in  such  a  case  it  is  obviously  fair  that 

ir)  It.  Giro.  Rep-  47  (1841). 

Is)  Kaltenbaoh  v.  M'Kenzie,  3  0.  P.  D.  4^67,  470,  38  L.  T.  N.  S.  943, 
26  W.  R.  844. 

(i)  Bankin  v.  Potter,  L.  R.  6  H.  L.  83,  118,  42  L.  J.  C.  R  169,  29 1..  T. 
N.  S.  142,  22  W.  R.  1.     See  also  Mason  v.  Sainsbury,  3  Boug-.  63. 

(m)  Marshall  on  Insuranoe,  4th  ed.  452. 
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such  value  should  be  surrendered  to  the  insurer  when  he  pays  as 
for  a  total  loss.  But  such  things  as  goods  or  furniture  are,  when 
considered  singly,  of  a  much  simpler,  smaller,  and  less  costly 
character,  and  many  of  them'  are  usually  covered  by  one  policy. 
Where,  therefore,  a  part  is  injured  or  destroyed,  the  damaged 
articles  are  usually  paid  for  by  the  insurer.  The  value  of  the 
injured  part  being  separate  and  distinct  from',  and  not,  as  in  the 
case  of  a  ship,  inseparably  connected  with  the  injured  part,  a  fuU 
and  fair  deduction  in  respect  of  it  can  be  made  from  the  amount 
of  the  policy;  and  the  assured  is  in  no  degree  injured  by  having 
to  retain  the  uninjured  part  of  the  subject-matter  of  the  insurance. 

Usually  the  damaged  property  is  treated  as  salvage,  and  sold 
for  what  it  will  fetch,  the  sale  price  being  accounted  for  between 
the  parties.     » 

Whatever  may  be  the  difficulties  arising  in  this  branch  of  in- 
surance law,  it  is  clear  that  (the  principle  upon  which  abandonment 
rests,  viz.,  indeannity,  does  apply,  as  the  insurer  is  entitled  on 
payment  to  all  ways  and  means  of  lessening  the  loss  (v),  though  the 
rule  as  to  notice  of  abandonment  in  claims  for  a  constructive 
total  loss  is  marine  only. 

Inswffr  reinstating . — Where  an  insurer  elects  to  reinstate,  he  is 
entitled  to  the  old  materials  left  by  the  fire,  and  in  any  case  he 
will  seek  to  reduce  the  amount  of  his  indemnity  by  deducting  their 
value. 

Right  of  insurer  in  subject  insured. — "When  the  person  in- 
demnified [the  assured]  has  a  right  to  indemnity,  and  has  elected 
to  enforce  his  claim,  the  chanoe  of  any  benefit  from  an  improve- 
ment of  the  value  of  what  is  in  existence,  and  the  risk  of  any  loss 
from  its  deterioration,  are  transferred  from  the  person  indemnified 
to  those  who  indenmify;  and  therefore,  if  the  state  of  things  is 
such  that  steps  may  be  taken  to  improve  the  value  of  what  remains, 
or  to  preserve  it  from  further  deterioration,  such  steps  from  the 
moment  of  election  concern  the  party  indemnifying,  who  ought, 
therefore,' to  be  informed  promptly  of  the  election  to  come  upon 

(d)  Banhin  v.  Potter,  L.  E.  6  H.  L.  83,  at  118,  42  L.  J.  C.  P.  169,  29  L.  T. 
N.  S.  142.  22  W.  R.  1.  Kaltenbaoh  v.  M'Kenzie,  3  O.  P.  Dii  467,  38  L.  T.  N.  S. 
943,  26  W.  K.  844. 
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iim,  in  order  that  he  may,  if  he  pleases,  take  steps  for  his  own 
protection"  (x). 

In  fire  insurance  this  is  effected  by  requiring  immediate  notice 
of  a  fire,  and  obtaining  licence  by  a  condition  iu  the  policy  to  enter 
the  premises  insured  or  wherein  the  things  insured  are. 

Election . — On  general  principles  of  law  (not  confined  to  marine 
insurance)  an  election  once  made  is  determined  for  ever,  and  such 
determination  may  be  shown  by  any  appropriate  act.  And  there- 
iore  anything  which  indicates  that  the  person  indemnified  has 
determined  to  take  to  himself  the  chance  of  benefit  from  an  in- 
creased value  in  the  part  saved,  and  only  claim  for  the  partial  loss, 
Tvill  determine  his  election  to  do  so  {y) . 

Valued  foUcy. — A  valued  policy  is  a  contract  of  indemnity  to 
the  owner,  to  the  amount  at  which  the  property  is  valued  in  the 
policy.  The  assured,  if  he  has  received  on  other  policies,  can  only 
ask  for  such  a  sum  as,  with  that  already  accepted,  will  give  him 
the  amount  which  the  insurers  by  the  policj^  sued  on  have  bar- 
gained to  pa,y  him.  The  amount  already  paid  is  to  be  treated  as 
salvage  received  by  the  owner  after  constructive  total  loss.  He 
^nd  the  insurer  are  both  ©stopped  from  denying  the  value  stated 
in  the  policy  (2) . 

Action  against  third  fparty. — The  insurer,  having  contracted 
to  indemnify,  could  not  insist  on  others  being  sued  first  who  were 
primarily  liable  (a),  or  on  consolidation  of  his  action  with  others 
by  the  same  assured  against  other  insurers  in  respect  of  the  same 
loss  (6).  And  it  is  no  defence  to  an  action  by  the  assured  against 
.the  part)'  causing  the  damage,  that  the  assured  has  been  paid  by 
his  insurers  (c) . 

ix)  Per  Blackburn,  J.,  SanUn  v.  Potter,  L.  B.  6  H.  L.  83,  119. 

(y)  Ibid.  And  see  Clough  v.  L<andon  and  North-Western  Railway,  L.  B. 
7  Ex.  26,  34,  41  L.  J.  Ex.  17,  25  L.  T.  N.  S.  708,  20  W.  B.  189.  Mitchell  v. 
Edie,  1  T.  E.  608,  explained  in  Moux  v.  Salvador,  3  Bing.  N.  C.  266. 

(2)  Bruce  v.  Jones,  32  L.  J.  Ex.  132,  7  L.  T.  N.  S.  748,  9  Jur.  N.  S.  928, 
11  W.  B.  371.    See  Marine  Ins.  Act,  1906,  as.  27  and  28. 

(a)  Dickenson  v.  Jardine,  16  W.  K.  1169,  18  L.  T.  N.  S.  717,  L.  B.  3  C.  P. 
639. 

(*)  M'Gregor  v.  Horsfall,  3  M.  &  W.  320. 

(c)  Propellor  Monticello  v.  MolUson,  17  Howard  (U.  S.)  152.  Yates  v. 
White,  4  Bing.  N.  C.  272. 
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Subrogation. — ^Subrogation,  according  to  the  older  and  narrower 
■view,  is  the  treating  of  an  insurer,  who  has  paid  a  loss,  for  which 
some  other  person  is -primarily  liable  to  the  assured,  as  standing 
in  the  place  of  the  assured  so  far  as  regards  his  rights  of  action 
against  such  person.  This  view  of  the  subject  is  well  expressed 
in  an  American  case  by  the  following  definition: — "Subrogation 
is  the  substitution  of  one  person  in  place  of  another,  whether  as  a 
creditor  or  as  the  possessor  of  any  other  rightful  claim,  so  that 
he  who  is  substituted  succeeds  to  the  rights  of  the  other  in  relation 
to  the  claim,  its  rights,  remedies,  or  securities  "  (c?) .  Subroga- 
tion, as  constituting  part  of  the  law  of  indemnity,  includes  more 
than  the  mere  transference  to  the  insurer  of  existing  rights  of 
action  against  third  parties  ves'ted  in  the  assured  in  respect  of  the' 
loss.  The  insurer  can  recover  from  the  assured  the  value  of  any 
benefit  received  by  him  from  other  sources  in  excess  of  his  actual 
loss,  as  well  as  the  value  of  his  rights  and  remedies  against  third 
parties  which  he  has  renounced,  and  to  which  but  for  such  re- 
nunciation the  insurer  would  have  a  right  to  be  subrogated  (e) . 

Probably  the  best  and  most  inclusive  definition  of  subrogation 
has  been  given  by  the  Master  of  the  Rolls,  Lord  Esher,  in. 
Cdstellain  v.  Preston (f),  as  follows: — "As  between  the  insurer 
and  the  assured,  the  insurer  is  entitled  to  the  advantage  of  every' 
right  of  the  assured,  whether  such  right  consists  in  contract  ful- 
filled or  unfulfilled,  or  in  remedy  for  tort  capable  of  being  insisted 
upon,  or  already  insisted  on,  or  in  any  other  right,  whether  by  way 
of  condition  or  otherwise,  which  can  be  or  has  been  exercised  or 
has  accrued,  and  whether  such  rig'ht  could  or  could  not  be  enforced 
by  the  insurer  in  the  name  of  the  assured,  by  the  exercise  or  acquir- 
ing of  which  right  or  condition  the  loss  against  which  the  assured 
is  insured  can  be  or  has  been  diminished.  That  seems  to  put 
this  doctrine  of  subrogation  in  the  largest  possible  form;  and  if  in 
that  form,  large  as  it  is,  it  is  short  of  fulfilling  that  which  is  the 
fundamental  condition,  I  must  have  omitted  to  state  something 
which  ought  to  have  been  stated  "  (g). 

(d)  Jackson  v.  Boylaton  Co.,  139  Mass.  510. 

(e)  West  of  England  Fire  Insurance  Co.  v.  Isaacs,  (1897)  1  Q.  B.  (C.  A.} 
22«,  66  L.  J.  Q.  B.  36,  75  L.  T.  564. 

(/)  11  ft.  B.  D.  381,  386,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557.. 
Xg)  Same  case,  386.     Phcemx  v.  Spooner  (1905),  74  L.  J.  K.  B.  792. 
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As  to  aoiything  not  within  the  definition,  the  general  law  of 
indemnity  must  be  looked  at  {h),  and  this  definition  is  consonant 
with  the  view  of  Lord  Blackburn  {i),  who  states  the  principle 
somewhat  more  briefly  and  generally;  and  substantially  the  same 
view  has  been  expressed  by  the  Supreme  Court  of  the  United 
States  (/) . 

The  right  of  the  insurer,  however,  to  the  advantage  of  every 
right  of  the  assured  must,  it  soems,  be  understood  with  this  limita- 
tion, viz.,  that  the  right  must  be  incident  or  attached  to  the  owner- 
ship of  the  thing  insured;  e.g.,  freight  to  be  earned  under  a 
charter-party  is  not  an  incident  to  the  ownership  of  the  vessel, 
and  therefore,  although  an  underwriter  of  a  policy  of  insurance 
upon  a  vessel  becomes,  by  abandonment  to  him  upon  a  constructive 
total  loss  happening  through  the  fault  of  another  vessel,  entitled, 
after  payment  of  the  sum  secured  by  the  policy,  to  every  benefit 
accruing  from  the  ownership  of  the  insured  vessel,  he  cannot  claim 
any  part  of  the  damages  recovered  from  the  owners  of  the  wrong- 
doing vessel  on  account  of  loss  of  freight  intended  to  be  earned 
by  the  insured  vessel  (it) . 

In  the  case  of  Phoenix  v.  Spooner  (I),  the  defendant  insured 
certain  premises  in  Plymouth  against  fire  with  the  plaintiff  com- 
pany, and  the  Plymouth  Corporation  gave  the  defendant  a  notice 
to  treat  for  the  buildings  under  the  Lands  Clauses  Act,  1845. 
The  buildings  were  destroyed  and  the  company  paid  to  defendant 
925L,  the  amount  of  the  loss.  Subsequently  the  amount  to  be 
paid  by  the  Corporation,  on  taking  over  the  property  jDursuant  to 
their  notice  to  treat,  was  agreed  between  defendant  and  the  Cor- 
poration at  a  sum,  which  took  into  account  the  money  paid  by  the 
plaintiffs  to  the  defendant  under  the  policy,  and  the  Corporation 
agreed  to  indemnify  the  defendant  against  any  claim  by  the 
plaintiff.  It  was  held  by  Mr.  Justice  Bigham  that  the  plaintiffs 
were  subrogated  to  the  rights  of  the  defendant,  including  the  right 

(/i)  Ibid.  404,  per  Bowen,  L.J. 

(i)  Burnand  v.  ModocanaoM,  7  App.  Oas.  333,  339,  31  W.  R.  65^  51  IJ.  J. 
Q.  B.'548,  47  L.  T.  N.  S.  277. 

(;■)  Phwnix  Co.  v.  Erie  Co.,  117  U.  S.  (10  Davis)  320. 

(A)  The  Sea  Insurance  Oo.  v.  Hodden,  13  Q.  B.  D.  706,  53  L.  J.  Q.  B.  252, 
50  L.  T.  657,  32  W.  R.  S41. 

(0  Phmnix  V.  Spooner,  (1905)  2  K.  B.  753,  74  L.  J.  K.  B.  792,  93  L.  T. 
306,  21  T.  L.  R.  577,  54  W.  R.  313. 
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ta  be  paid  by  the  Corporation  the  value  of  the  property  as  it  existed 
at  the  date  of  the  notice  to  treat,  and  therefore  the  plaintiffs  were 
entitled  to  recover  from  the  defendant  the  amounit  paid  by  them 
to  her. 

Payment  of  loss  by  insurer  no  defence . — The  mere  payment  of 
a  loss  by  the  insurer  does  not  afford  any  defence  to  a  person  whose 
fault  has  been  the  cause  of  the  loss  in  an  action  brought  against 
the  latter  by  the  assured.  But  the  insurer  acquires  by  such  pay- 
iment  a  corresponding  right  in  any  damages  recoverable  by  the 
assured  against  the  wrongdoer  or  other  party  responsible  for  the 
loss  (■ml) .  If  the  insurer  has  in  fact  paid  honestly  in  consequence 
of  a  policy  granted  by  him  and  in  satisfaotion  of  a  claim  made 
by  the  assured  the  tortfeasor  cannot  object  that  he  paid  without 
liability  (n),  nor  can  the  wrongdoer  limit  the  amount  pa-yable 
by  him  to  that  for  which  the  assured  has  settled  with  the  in- 
surer (o).  This  right  rests  upon  the  ground  that  the  insurer's 
contract  is  in  the  nature  of  a  contract  of  indemnity,  and  that  he 
is  therefore  entitled,  upon  paying  a  sum  for  which  others  are 
primarily  liable  to  the  assured,  to  be  proportionably  subroga,t6d  to 
the  right  of  action  of  the  assured  against  them. 

Assignment  of  subrogated  rights. — The  amount  which,  by  the 
effect  of  the  contract  of  insurance,  and  of  the  payment  of  a  loss 
under  it,  the  insurers  would  have  a  right  to  recover  to  their  own 
use  from  the  person  whose  fault  was  the  cause  of  the  loss,  the  in- 
surers would  have  the  rig'ht  to  release  and  assign  to  such  person, 
who  would  then  have  a  claim'  to  a  dJeduotion  on  this  account  from 
the  damages  to  be  recovered  against  him  by  the  assured.     This 


(m)  Randall  v.  Cookran,  1  Ves.  Sen.  98.  Mason  v.  Saimbury,  3  Doug.  61. 
London  Assurance  v.  Sainsbury,  3  Doug.  245.  Clark  v.  Blything,  2  B.  &  G. 
254.  Bradburn  v.  Great  Western  Railway,  L.  R.  10  Es.  1,  44  L.  J.  Ex.  9, 
31  L.  T.  N.  S.  464,  23  W.  R.  48.  Yates  v.  WhAte,  4  Biiig.  N.  C.  283.  The 
Potomac,  105  U.  S.  s(15  Otto)  630,  per  Gray,  J.  Smidmore  v.  Australian 
Gaslight  Co.,  2  N.  S.  W.  Law  219. 

(»)  Sun  Mutual  Co.  v.  Mississippi  Clo.,  5  McCrary  (U.  S.  Circ.  Ct.)  477. 
Ins.  Co.  V.  C.  D.  Junr.,  1  Woods  (U.  S.  Giro.  Ct.)  72.  King  v.  Victoria  Ins. 
Co.,  (1896)  A.  C.  250,  74  I>.  T.  206,  65  L.  J.  P.  O.  38,  44  W.  R.  P.  0.  592; 
but  see  Chippendale  and  Others  v.  Holt,  12  Times  L.  R.  50i 

(o)  Mobile  Railway  Co.  v.  Jurey,  111  U.  S.  (4  Davis)  584.  Mobile  and 
M.  Railway  v.  Jurey,  111  U.  S.  Rep.  584. 
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elaim  to  a  deduction  does  not  arise  out  of  any  vight  inherent  in 
such  person,  but  out  of  the  right  so  derived  from  the  insurers  (p). 

Salvage. — The  law  is  so  stringent  as  to  the  principle  of  in- 
deimnity,  that  policies  without  beuefit  of  salvage  are  in  express 
terms  made  illegal  (q) .  As  the  doctrine  of  abandonment  is  seldom 
applied  to  any  but  marine  risks,  questions  of  salvage  do  not  arise 
so  often  in  fire  policies.  But  the  amount  of  salvage  is  always 
an  element  in  the  computation  of  damages  by  fire,  except  where 
the  insurers  elect  to  take  the  salvage  and  pay  in  full,  reim- 
buxsing  themselves  so  far  as  they  can  by  selling  the  salvage  for 
what  it  will  fetch. 

Generally  speaking,  as  to  salvage  the  insurer  stands  in  the  place 
of  the  assured,  and  can  claim  all  that  is  salved;  and  as  to  damage, 
the  insurer  is  entitled  to  use  and  exercise  the  ways  and  means 
open  to  the  assured  for  diminishing  the  loss  and  obtaining  com- 
pensation (r) . 

Subrogated  insurer  stands  in  shoes  of  assured. — An  insurer 
suing  the  party  through  whose  fault  the  loss  occurred  can  only 
assert  the  right  of  the  assured,  and  will  be  subject  to  any  defences 
or  equities  which  would  be  good  against  him  (s) .  The  insurer  stands 
in  no  relation  of  contract  or  privity  with  such  a  party.  His  title 
arises  out  of  the  contract  of  insurance,  and  is  derived  from  tlie 
assured  alone,  and  can  only  be  enforced  in  right  of  the  latter  (t). 
Thus,  where  damiage  occurred  through  contributory  negligence, 
that  defence  would  be  am.  answer  to  the  action  of  the  subrogated 
insurer.  Again,  if  two  ships  of  the  same  owner  collided  by  the 
fault  of  one  to  the  destruction  of  the  otlier,  the  insurers  could 
not  sue  the  owner,  sinoe  they  claim  under  him  (m)  . 

Insurer  and  carrier. — As  between  carrier  and  insurer  the  lia- 
bility to  the  owner  of  the  goods  carried  and  insured  is  primarily 

(p)  The  Potomac,  uM  supra. 

(?)  Allhins  V.  Jupe.  2  C.  P.  D.  375,  46  L.  J.  C.  P.  824,  36  L.  T.  N.  S.  851. 
Marine  Ins.  Act,  1906,  s.  i. 

(r)  Randall  v.  Cochran,  1  Ves.  S«n.  98.  London  Assurance  v.  Sainsbury, 
3  Doug.  245,  263.     Castellam  v.  Preston,  ubi  supra. 

(s)  Phoenix  Co.  v.  -Brie  Co.,  117  U.  S.  (10  Davis)  321. 

(0  lUd. 

(«)  Simpson  v.  Thompson,  3  App.  Cas.  279,  38  L.  T.  N.  S.  1. 
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<Hi  the  carrier,  and  the  insurers,  when  they  have  indemnified  the' 
assured,  are  equitably  entitled  to  succeed  to  the  right  which  he 
had  iOgainst  the  carrier.  The  owner,  however,  may  make  the 
contract  of  carriage  to  suit  his  own  interest,  and  may  release  the 
■carrier  from  all  liability,  but  such  release,  or  the  intention  to  grant 
it,  must  be  disclosed  to  the  insurer  if  it  be  a  material  fact  which 
the  assured  knew,  or  should  have  known,  would  affect  the  premium 
or  the  willingness  of  the  insurers  to  take  the  risk  (x) . 

A  stipulation  in  a  biU  of  lading,  that  in  case  of  loss  the  carrier 
shall  have  the  benefit  of  any  insurance  on  the  goods,  does  not 
•entitle  the  carrier  to  receive  such  benefit  befoire  an  action  can  be 
brought  against  him  for  the  loss  (y) . 

He-insurer . — Re-insurers  in  America,  on  payment  of  their  pro- 
portion of  a  loss,  have  been  allowed  to  sue  in  Admiralty  against 
the  carrier  of  the  goods  injured.  The  question  in  any  case  seems 
to  be  merely  one  of  procedure,  a^  a  re-insurer  is  clearly  subrogated 
to  the  insurer's  rights,  and  so  to  those  of  the  assured  (2)  and  any 
salvage  or  benefit  thereof  (a) . 

Partial  insurance. — A  person  partially  insured  can  also  sue  any 
party  primarily  liable  for  the  loss.  Such  party  may  not  profit 
by  the  insurance.  But  the  assured  will  recover  (as  to  the  balance  in 
excess  of  indemnity)  as  trustee  for  the  insurer  (&). 

Negligence. — If  a  fire  is  caused  by  the  negligence  of  servants 
of  a  railway  or  steamer  (c),  the  insurers  are  entitled  to  subroga- 
tion. So  a,lso  in  case  of  negligence  by  municipal  authorities  (<Z). 
So  also  for  damage  by  collision  between  river  steamers  (e) . 

(a:)  Tate  v.  Myslop,  15  Q.  B.  D.  368  at  377,  34  L.  J.  Q.  B.  592,  53  L.  IS. 
581.  Over  v.  Lake  Erie,  63  Fed.  Rep.  34.  Dufoureet  v.  Bishop,  18  Q.  B.  D. 
378,  379. 

•   {y)  Inman   v.   South   Carolina   Railway    Co.    (1887-91),   Fed.   Rep.   U.   S. 
Dig.  128. 

(«)  The  Ocean  Wave,  5  BisseU  (O.  Ot.  U.  S.)  378. 

(<z)  Delaware  Co.  v.  Qitaker  City  Co.,  3  Grant  (Penn.)  71. 

(6)  See  Hall  v.  Railroad  Co.,  13  Wall.  (U.  Si)  367,  and  cases  there  collected. 
Commercial   Union  v.  Lister,  infra,  note  (/). 

(c)   Quebec  Fire  v.  St.  Louis,  7  Moore  P.  O.  286,  1  Lr.  Can.  Rep.  222. 

{d)  Reesor  v.  Provincial  Insurance  Co.,  33  U.  C.  (Q.  B.)  357.  Commercial: 
Union  v.  Lister,  9  Ch.  App.  483,  43  L.  J.  C3h.  601.  Darrell  v.  Tibbits,  5 
Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  42  L.  T.'  N.  S.  797,  29  W.R.  66. 

(e)  The  Potomac,  105  U.  S.  (15  Otto)  630. 
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Insurance  less  than  damage. — Where  the  amount  insured  and 
paid  is  less  than  the  value  of  the  subject-matter  of  the  insurance 
or  the  damage  done  thereto,  in  an  action  against  the  person  re- 
sponsible for  the  damages  the  assured  would  be  the  dominus  litis, 
and  not  obliged  to  lend  his  nam©  to  the  insurers  for  the  purpose 
of  proceedings  by  them. 

Assiiredmust  not  prejudice  insurer. — In  such  a  case  the  assured 
should  sue  for  the  whole  damage,  and  not  release  the  action  ool- 
lusively  or  compromise  it  in  any  way  injuriously  to  the  insurers, 
and  he  will  be  accountable  for  the  proceeds  of  such  action  so  far 
as  they  with  the  insurance  exceed  complete  indemnity,  and  he  will 
be  liable  for  anything  done  in  violation  of  his  equitable  duty  to 
the  insurers  (/) . 

In  the  Australian  case  of  Smidmore  v.  Australian  Gaslight 
Company,  the  insured  property  was  injured  by  an  explosion  of 
gas  due  to  the  defendants'  negligence.  The  assured,  in  con- 
sideration of  compensation  for  such  of  the  damage  as  was  not 
covered  by  insurance,  gave  to  the  defendants  an  absolute  release 
from  all  claims  of  him  (the  assured)  on  the  defendants,  and 
covenanted  not  to  let  anyone  use  his  name  in  bringing  any  action 
against  the  defendants  in  respect  of  the  said  damage.  It  was 
held  that  the  insurers,  having  paid,  could  sue  in  the  assured's 
name,  whether  he  liked  it  or  not,  and  that  the  release  applied  only 
to  the  uninsured  part  of  the  loss,  that  alone  being  mentioned  in 
the  recitals  (g) .  This  view  seems  to  be  in  accordance  with  the 
English  law  {h)  and  with  principle,  for  to  make  such  a  bargain 
after  loss  is  to  make  away  with  the  salvage  in  derogation  of  the 
duty  of  "  utmost  good  faith."  If  the  assured  recovers  from  the 
wrongdoer  what  the  insurers  have  paid  him  they  can  recover  it 
from  him  (i) .  Though  it  may  not  be  necessary  to  disclose  matters 
likely  to  affect  the  amount  of  salvage  before  loss  (fe),  yet,  after 

(/)  London  Assurance  v.  Sainsbury,  3  Doug.  245,  per  Willes,  J.  Com- 
mercial Union  v.  Lister,  9  Ch.  App.  483,  43  L.  J.  Ch.  601.  Simpson  v. 
Thompson,  3  App.  Cas.  279,  293,  38  L.  T.  N.  S.  1.  The  Law  Fire  Assurance 
Co.  1.  Oakley,  4  Times  L.  R.  309. 

((?)  Smidmore  v.  Australian  Gaslight  Co.,  2  N.  S.  W.  Law  219. 

(A)  Bufourcet  v.  Bishop,  18  Q.  B.  D.  378. 

(i)  Law  Fire  Co.  v.  Oakley,  supra. 

(*)  Tate  V.  Eyslop,  15  Q.  B.  D.  358,  54  L.  J.  Q.  B.  592,  53  L.  T.  581. 


240  THE   LAWS   OF    INSURANCE. 

loss,  the  assured  must  not  interfere  with  the  salvage  in  manneir 
prejudicial  to  the  insurer. 

The  insurers  cannot  plead  as  a  defence  to  an  action  ag^ainst  them 
that  other  parties,  not  insurers,  are  first  liable  and  should  be  first 
sued  {I).  In  this  respect  they  are  like  sureties,  and,  having  under- 
taken to  indemnify  against  the  loss  of  the  thing  insured,  they 
cannot  escape  from  the  performance  of  their  undertaking  by  show- 
ing the  cause  of  its  loss  to  be  the  fault  of  a  third  person. 

Money  receiced  by  assured. — If  the  assured,  after  payment  by 
the  insurers,  obtains  by  action  (or  otherwise  than  by  special  gift 
not  intended  to  be  by  -Wdj  of  indemnity  (w)),  any  money  (or 
other  indemnity  which  has  a  money  equivalent  (n))  which  together 
with  the  sum  received  from  the  insurers  exceeds  the  total  value 
of  the  property  insured,  the  insurer  will  be  entitled  to  recover 
from  the  assured  the  amount  of  such  surplus  (o) . 

Principle  indemnity — inswance  by  mortffagRe. — The  principle 
laid  down  in  Dmrell  v.  Tibbits  was  asserted  in  1859  in  Lower 
Canada  in  what  seemed  a  case  of  first  impression  (p),  the  facts 
of  which  were  as  follow:  — 

A  man  sold  land  and  took  a  mortgage  in  lieu  of  cash  from  th& 
purchaser,  with  an  undertaking  to  build  and  insure  as  a  security. 
He  insured  his  mortgage  interest  at  6001.  The  buildings  were 
erected,  insured,  and  burnt;  but,  before  the  mortgagee  brought 
his  action,  the  purchaser  re-instated  (q) .  The  Court  refused  to 
allow  the  mortgagee  to  recover  on  his  policy,  and  laid  down  the 
law  as  follows: — 

1.  The  contract  of  insurance  being  a  contract  of  indemnity, 
it  is  the  actual  loss  alone  whioli  can  be  the  basis  of  computation 

(0  Dickenson  v.  Jardme,  L.  R.  3  C.  P.  639,  18  L.  T.  N.  S.  717,  16  W.  R- 
1169. 

(m)  Burnand  v.  Modooanachi,  7  App.  Cas.  333,  51  L.  J.  Q.  B.  548,  47 
L.  T.  N.  S.  277,  31  W.  R.  65. 

(«)  Barren  v.  Tibbits,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  42  L.  T.  N.  S. 
797,  29  W.  B.  66. 

(o)  CastelUiri  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  Bi.  366,  49  L.  T. 
N.  S.  29,  31  W.  R.  557. 

(p)  Matthewson  v.  Western,  4  Lr.  Oan.  Jur.  57,  10  Lr.  Oan.  Rep.  8. 

(9)  See  Eamilton  v.  Mendea,  2  Burr.  1198. 
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under  the  contract,  and  the  loss  must  be  determined  bj  tlie  actual 
state  of  the  case  at  the  time  of  action  brought  (r) . 

2.  The  insurance  in  the  case  of  a  mortgagee  insuring  the  house 
or  corp'Uii  on  which  the  mortgage  rests,  and  in  the  possession  of 
the  mortgagor  or  owner  thereof  at  the  time  of  effecting  the  in- 
surance, is  a  special  insurance  of  the  mortgagee's  interest  in  the 
thing  insured,  and  is  limited  to  the  interest  specified  in  the  policy 
itself  (s). 

3.  The  special  interest  thus  insured  by  the  mortgagee  is  not  the 
safety  of  the  whole  property  insured,  but  only  so  much  of  it  as 
may  be  necessary  to  cover  his  mortgage  debt. 

4.  In  the  present  instance  the  constitut  or  charge  which  was 
insured  to  the  extent  of  400Z.  on  the  buildings  erected  on  the 
land  sold,  as  a  security  for  the  payment  of  the  constitut,  is  amply 
covered  and  protected  by  the  value  of  the  buildings,  erected  by 
the  debtor  of  the  constitut,  on  the  land  after  the  fire  had  occurred 
and  before  action  brought,  "  so  that  the  security  of  the  plaintiff  is 
not  ill  any  way  impaired  or  diminished,  and  consequently  no^  loss 
in  fact  has  been  sustained." 

Whilst  the  mortgagor  is  not  entitled  to  the  benefit  of  the  mort- 
gagee's contract,  the  mortgagee  is  not  entitled  to  be  indemnified 
from  two  quarters  (t). 

Subrogation  of  inswer  to  mortgagees  rights. — Subrogation  by 
an  insurer  to  the  rights  of  a  mortgagee  has  been  doubted  in 
Canada  (m),  but  in  this  case  the  insurance  was  in  effect  the  mort- 
gagor's, being  at  his  costs  and  charges,  and  on  his  interest. 

Wilson,  J.,  there  well  said:  "  The  question  can  only  arise  when 
the  mortgagee  of  his  own  motion,  and  at  his  own  risk  and  expense, 
and  for  hit  sole  benefit,  makes  the  insurance,  and  when  the  in- 
surance money  is  as  great  as  or  greater  than  the  debt.  If  the 
debt  ig  greater,  the  insurers  can  never  claim  more  than  a  right  to, 
participale  iu  the  debt  to  the  amount  greater  than  or  equal  to  the 

(r)  Parson  Merc.  Law,  509. 

(s)  Matthewson  v.  Western,  i  Lr.  Can.  Jur.  57,  10  Lr.  Can.  Rep.  8. 
(*)  But  8ee  Zevif  v.  Merchants'  Co.,  52  L.  T.  263. 

(m)  Meesor  v.  Provincial,  ^a.  Co.,  33  U.  O.  (Q.  B.)  357.  Omnium  Co.  v. 
Canada  Ins.  Co.,  1  Ontario  494. 

r.  16 
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insurance  money."  And  the  difficulties  and  solution  here  sug- 
gested have  presented  themselves  to  our  Courts  (v).  In  Castellcdn 
V.  Preston,  the  Court,  pressed  by  the  difficulties  as  to  specific  per- 
formance, refrained  (though  by  a  majority  so  inclined)  from 
laying  it  down  as  law  that  an  insurer  who  has  to  pay  {x)  the 
assured  (an  unpaid  vendor),  still  in  possession  of  the  property 
insured,  and  having  a  lien  thereon  for  the  purchase-money  en- 
forceable notwithstanding  the  fire,  would  be  entitled  to  enforce 
that  lien  against  the  purchaser.  In  that  case  the  insurer  got  back 
the  insurance  money  on  the  ground  that  the  assured  had  been 
doubly  indemnified,  for  he  had  not  only  obtained  the  insurance 
money,  but  enforced  his  vendor's  lien. 

Mortgagee  pmd  by  insurer. — Still,  in  a  case  decided  in  Lower 
Canada  the  Courts  have  held  that  a  mortgagee  who  has  insured 
property  and  received  the  value  from  an  insurer  cannot  recover 
from  a  mortgagor  (after  he  has  been  paid  by  the  insurer)  on  the 
principle  of  the  civil  law:  "  Bona  fides  non  patitur  ut  bis  idem 
exigatur '"  (y). 

Securities  in  England. — The  English  law  would  let  the  mort- 
gagee recover  where  he  paid  the  premiums  out  of  his  own  pockot 
under  circumstances  which  did  not'  entitle  him  to  charge  them 
to  the  mortgagor,  but  he  would  so  recover  for  the  benefit 
of  the  insurers,  who  ai-e  entitled  on  payment  to  be  subrogated  to 
his  rights  (z)  independently  of  stipulation  to  that  effect,  though 
such  a  term  is  contained  in  some  American  policies  (a) . 

The  Canadian  decision  went  on  bona  fides,  but,  while  it  pre- 
vents the  mortgagee  from  taking  with  both  hands,  it  gives  the 
mortgagor  the  benefit  of  a  security  for  which,  ex  hypothesi,  he 
did  not  and  could  not  be  made  liable  to  pay,  and  goes  counter  to 
the  ruling  principle  of  insurance,  indemnity  (6). 

(«)  Eeesor  v.  Provinaial,  ^c.  Co.,  33  U.  C.  (Q.  B.)  357.  Omnium  Co.  v. 
Canada  Ins.  Co.,  1  Ontario  494. 

(x)  Collingridge  v.  Royal  Exchange,  3  Q.  B.  D.  173,  47  L.  J.  Q.  B.  32, 
37  L.  T.  N.  S.  S25,  26  W.  B.  112. 

(y)  Archamhault  v.  La  Mere,  26  Lr.  Can.  Jur.  336  (1882). 

(z)  Burton  v.  Gore  District  Mutual,  12  Grant  (U.  C.)  156.  Castdlain  v. 
Preston,  11  Q.  B.  D.  380,  52  1,.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  657. 

(a)  Niew  England  Fire,  ^c.  Co.  v.  Westmore,  32  Illinois  221. 

(6)  See  per  James,  L.J.,  in  Rayner  v.  Preston,  18  Oh.  D.  1,  50  I^.  J.  Oh. 
472,  44  L.  T.  N.  S.  787,  29  W.  R.  547. 
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Condition  in  policy  jor  subrogation. — Sometimes  insurers  con- 
tract for  subrogation,  as  in  an  American  case  before  the  Supreme 
Court,  where  a  vessel  was  valued  at  $75,000,  and  insured  in  all  at 
^50,000  by  several  insurers.  The  valuation  was  specified  in  each 
policy,  and  each  policy  also  contained  this  provision:  "Whenever 
this  company  shall  pay  any  loss,  the  assured  agrees  to  assign  over 
to  the  said  company  all  right  to  recover  satisfaction  therefor  from 
any  other  person  or  persons,  town  or  corporation,  or  the  United 
States  Government,  or  to  prosecute  therefor  at  the  charge  and  for 
the  account  of  the  company  if  requested,  and  the  said  company 
shall  bo  entitled  to  such  proportion  of  the  said  damages  recovered' 
as  the  amount  insured  by  them  bears  to  the  valuation  of  the  said 
vessel." 

Assignment  by  insurers  to  tortfeasor. — A  collision  occurred,  the 
insurers  paid  the  assured  their  proportion  of  the  lose,  and  assigned 
over  to  the  owners  of  the  ship  in  fault  all  their  right  to  any  damage 
arising  out  of  the  collision.  The  owTiers  of  the  injured  vessel 
brought  their  action  for  the  damage,  and  the  assignment  of  the 
insurers'  rights  was  pleaded  in  defence. 

The  United  States  Supreme  Court  held — 

1.  That  the  insurers  had  no  rig'ht  to  more  than  two-thirds  of 
the  damages  recovered. 

2.  That  the  plaintiff  having  been  equally  in  fault,  only  half 
damages  could  be  recovered,  and  that  of  that  half  only  two-thirds 
eould  be  set  off  under  the  assignment  (c) . 

Extent  of  insurer's  claim  by  subrogation. — Insurers  are  only 
entitled  to  damages  for  an  injury  for  which  they  have  paid,  and 
to  such  proportion  only  of  those  damages  as  the  amount  insured 
bears  to  the  valuation  in  the  policies  (d),  if  they  be  valued  policies, 
in  which  case  the  insurer  is  estopped  from  setting  up  any  other 
standard  of  valuation  against  the  insurers  (e) ;  or  if  they  be  not 

(c)  The  Potomac,  105  U.  S.  (15  Otto)  630. 

((T)  Ibid. 

(e)  North-Eastern  Insuranoe  Co.  v.  Armstrong,  L.  E..  5  Q.  B.  24i,  39  L.  J. 
■Q.  B.  81,  21  L.  T.  N.  S.  822, 18  W.  R.  520',  doubted  in  Burnand  v.  Rodooanachi, 
7  App.  Gas.  333,  51  L.  J.  Q.  B.  548,  47  L.  T.  N.  S.  277,  31  W.  E.  65. 

16  (2) 
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valued,  which  is  a  simpler  case,  only  to  the  extent  of  the  indemnity 
paid  by  them. 

If  the  assured  only  gets  half  his  damage  as  in  collision,  the 
insurer  who  has  insured  two-thirds  of  the  whole  value,  will  only 
get  one-third  of  the  damage  awarded,  as  by  his  contract  he  was 
liable  for  two-thirds  of  the  whole,  not  itwo-thirds  of  half  the 
damage  (/) . 

Contribution. — Contribution  takes  place  where  different  in- 
eurei-s  insure  the  same  inteireet  in  respect  of  the  same  property  and 
the  same  perils  (pi),  and  mere  difference  in  extent  of  liability  is 
not  a  different  risk  (h) .  The  conditions  in  a  fire  policy  aim  at 
increasing  the  occasions  for  contribution  {i) . 

And  insurers  oftem  stipulate  that  the  assured  shall  furnish  the 
name  of  other  offices  with  which  he  has  policies,  in  order  that  they 
may  have  the  proposals  the  same  as  those  other  companies,  so  that 
policies  may  be  in  similar  terms  and  contribution  facilitated  (k). 

Joint  and  several  liability. — The  assured  may,  but  is  not  bound 
to,  suc!  all  his  insurers  together.  Or  he  may  recover  the  whole 
amount  of  his  damage  from  one,  and  let  that  one  seek  contribution 
to  reimburse  himself,  just  as  a  goiaranteed  creditor  has  a  choice 
of  remedies,  and  may  at  his  option  proceed  against  the  principal 
or  his  sureties  (?). 

Insurance  must  exceed  less. — Contribution  only  can  take  place 
where  double  insurance  exists,  i.e.,  where  one  or  more  policies  have 
been  taken  out,  the  total  amount  whereof  exceeds  the  total  value 
of  the  subject-matter  insured,  or  of  the  loss  suffered  where  the 
subject-matter  is  only  partially  destroyed. 

Mortgagor  and  mortgagee  insuring. — The  assured  being  en- 
titled only  to  indemnity,  can  only  recover  the  amount  of  his  loss. 
Thus,  where  a  mortgagor  had  insured  the  property  in  the  mort- 

(/)  So  in  America,  The  Potomac,  supra. 

(y)  North  British  and  Mercantile  v.  London,  Liverpool  and  Globe,  5  Ch.  U. 
581,  per  James,  L.J.,  45  L.  J.  Oh.  548,  46  do.  637,  36  L.  T.  N.  8.  629. 
(A)  British  North  American  Bank  v.  Western,  S;o.,  7  Ont.  App.  166. 
(i)  Barnard  v.  Faber,  (1893)  1  Q.  B.  340. 
(A)  Pendlebury  v.  Walker,  4  Y.  &  O.  Ex.  424,  441. 
(I)  Staoey  v.  Franklin  Fire,  2  Watts  &  Serg.  (Peun.)  506. 
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gagee's  name,  and  again  in  his  own  name,  it  was  held  that  on]^, 
a  rateable  proportion  oould  be  recovered  from  each  insurer  (to)  . 
And  he  is  entitled  to  sue  his  insurers  separately  or  successively 
until  he  has  been  recouped  in  full.  To  such  action  or  actions  it 
is  a  good  defence  that  the  assured  has  beien  already  indemnified 
wholly  or  in  part  by  other  insurers. 

The  insurer,  on  the  other  hand,  is  only  entitled  to  contributioin 
when  he  has  paid.  But  he  can  either  call  in  the  other  insurers 
as  third  parties  in  the  assured's  action  against  him,  or  pay  and 
sue  the  other  insurers  for  contribution  in  a  separate  action. 

SarriK  property  must  be  insured. — There  is  one  other  condition 
precedent  to  the  right  to  contribution,  that  the  same  property  or 
interest,  or  some  part  thereof,  shall  hav«  been  insured  with  the 
several  insurers  (n)  who  claim  contribution  inter  se ;  and  the  usual 
condition  as  to  contribution  only  means  that  there  is  to  be  a  limit 
to  the  liability  of  the  several  offices  where  the  respective  offices  are 
legally  liable  to  contribute  to  the  same  loss  in  respect  of  the  same 
fire  (o). 

Meaning  of  "  same  property." — In  the  usual  condition  that  if 
there  should  be  any  other  subsisting  insurance  covering  the  same 
property'  the  company  should  not  be  liable  to  contribute  more  than 
its  rateable  proportion  of  the  loss,  the  words  "  the  same  property  " 
mean  the  intQrest  of  the  assured  in  the  premises,  and  not  the  actual 
building  (p). 

Contribution  and  subrogation. — Contribution  is  distinct  and 
•different  from  subrogation  (q),  and  resemblas  the  remedies  between 
co-sureties,  whereby  the  liability  of  each  may  be  equalised  or 
made  proportionate.  For  subrogation  to  arise  the  assured  must 
have  concurrent  remedies  against  the  person  causing  the  loss  and 

(m)  Nichols  v.  Scottish  Union,  2  Times  L.  B.  190. 

(»)  Tuck  V.  Rartford,  56  New  Hamp.  326,  where  two  policies  wetre  taLken 
out  by  mortgagor,  one  by  mortgagiee  on  own  interest.  Contribution  on  value 
-of  the  equity  of  redemptioe. 

(o)  North  British  and  Mercantile  v.  London,  Liverpool  and  Globe,  5  Ch.  D. 
569,  582,  per  James,  I..J.,  36  L.  T.  N.  &.  26»,  46  L.  J.  Oh.  537. 

(j>)  Andrews  v.  Patriotic  Co.,  18  L.  B.  Ir.  355.  Scottish  Amicable  v. 
Northern,  11  O.  S.  0.  (4th  series)  287,  12  So.  L.  E.  289. 

{q)  North  British  and  Mercantile  v.  London,  S;o.,  swpra,  383,  per  Mellish,  L.J. 
Andrews  v.  Patriotic  Co.,  18  L.  B.  Ir.  355. 
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against  the  insurer.  Thus,  he  may  have  a  claim  against  the  bailee- 
of  his  goods  by  law,  custom,  or  oointract,  and  also  a  claim  against, 
his  insurers  by  contract.  There  the  bailee  cannot  claim  against 
the  insurer,  but  the  insurer  can  in  satisfaction  of  the  loss  daiim 
against  the  bailee,  who  is  primarily  liable,  and  stands  in  a  position 
analogous  to  that  of  a  principal  debtor  whose  debt  is  guaranteed. 
In  contribution  no  one  insurer  is  more  liable  than  any  other,  no 
more  than  the  whole  loss  can  be  reoovared,  and  the  aim  of  con- 
tribution is  to  distribute  the  loss  among  the  different  persons  liable,, 
so  as  to  give  each  and  all  a  diminution  of  their  individual  loss; 
whereas  in  subrogation  the  aim  is  to  shift  the  loss  on  to  those  who 
would  have  been  liable  if  there  had  been  no  insurance. 

The  principle  of  contribution  applicable  to  all  classes  of  in- 
swance. — >The  principle  upon  which  contribution  depends  has  been 
thus  stated  by  Lord  Low,  Lord  Ordinary  (r) :  "In  marine  in- 
surance a  rule,  which  has  been  long  recognised,  is  that  when  the 
assured  has  recoVfered  to  the  full  extent  of  his  loss  under  one  policy,, 
the  insurer  under  that  policy  can  recover  from  other  underwriters,, 
who  have  insured  the  satnJe  interest  against  the  same  risks,  a 
rateable  sum  by  way  of  contribution.  The  foundation  of  the 
rule  is  that  a  contract  of  marine  insurance  is  one  of  indemnity, 
and  that  the  insured,  whatever  the  aimount  of  his  insurance  or  the 
nujm'ber  of  underwriters  with  whom  he  has  contracted,  can  never 
recover  more  than  is  required  to  indemnify  him.  The  different 
policies,  being  all  with  the  sajme  person  and  against  the  same  risk, 
are  therefore  regarded  as  truly  one  insurance;  and  if  one  of  the 
underwriters  is  compelled  to  meet  the  whole  claim,  he  is  entitled 
to  claim  contribution  from  tlie  other  underwriters,  juat  as  a  surety 
or  cautioner  who  pays  the  whole  debt  is  entitled  to  rateable  relief 
afgiainst  his  oo-sureties  or  co-cautioners.  There  is  no  reason  in 
principle  why  the  same  rule  should  not  be  applied  to  other  classes 
of  infiurance  which  are  also  contracts  of  indemnity."  In  the  case 
under  consideration  by  Lord  Low,  a  tramway  company  had  effeoted 
policies  with  two  insurance  companies  against  claims  of  compensa- 
tion for  injuries  caused  by  its  caxs.     One  of  the  insurance  com- 

(r)  The  Sickness  and  Accident  Insurance  As&ooiation  v.  The  General  Acci- 
dent Insurance  Corporation,  29  Soo.  L.  Bep.  8S6.  Marine  Ins.  Act,  1906,, 
8.  80. 
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pames,  having  indemnified  the  tramAvay  company  for  a  loss  covered 
hj  its  policy,  was  held  entitkxl  to  recover  in  an  action  of  contribu- 
tion against  the  other  insurance  company. 

If  a  bailee  insures  his  liability  and  the  bailor  insures  his  interest 
in  the  goods,  the  bailor's  insurer  is  entitled  to  recover  from  the 
bailee  or  his  insurer  the  whole  damage,  not  a  proportionate  part, 
since  each  only  represents  his  assured,  and  the  rig'ht  of  the  bailor 
ag'ainst  the  bailee  is  not  to  contribution  merely,  but  to  complete 
indemnity  for  the  loss  of  his  goods  (s) . 

In  a  Scotch  case  (t),  premises  on  which  there  were  sovoral  mort- 
gages were  insured  under  four  policies  in  the  ;iame  of  the  first 
mortgagees  primo  loco,  and  of  the  mortgagors  in  reversion .  Each 
policy  contained  a  contribution  clause  identical  with  that  in  North 
British  and  Mercantile  v.  London,  Liverpool  and  Globe,  already 
cited.  The  premises  were  also  insured  in  favour  of  subsequent 
mortgagees  in  the  first  place,  and  the  mortgagors  in  reversion, 
by  policies  containing  a  similar  clause.  The  mortgagors  paid  for 
all  the  policies,  and  on  a  fire  occurring  the  first  mortgagees  sued 
on  their  policies .  The  insurance  companies  objected  that  the  other 
three  companies  were  not  called  on  for  contribution.  The  Court 
overruled  the  objection  on  the  grounds — 

(1)  That  the  plaintiffs  had  no  right  of  action  against  the  in- 
surers on  the  last  three  policies,  but  only  on  the  first  four. 

(2)  That  the  words  "  same  property  "  in  the  contribution  clause 
meant  the  same  proprietary  interest,  "  the  particular  security, 
estate,  or  interest,  which  the  insurance  was  to  protect,  and  no 
other." 

(3)  That  the  first  mortgagees  had  insured  their  own  interest, 
and  that  no  subsequent  insurance  by  other  mortgagees  could 
diminish  that  interest. 

In  giving  his  opinion,  which  was  approved  by  the  Court  of 
Session,  the  Lord  Ordinary  said  (u):  "  The  clause  of  contribution 
can  have  no  other  object  or  purpose  than  in  the  case  supposed  to 
reduce  the  liability  of  the  subscribing  comlpanies  to  that  of  under- 

(»)  North  British  and  Mercantile  v.  London,  Liverpool  and  Globe,  ubi  swpr^. 
(«)  Scottish  Amicable  v.  Northern,  11  O.  S.  C.  (4fch  series)  287,  12  So.  L.  R. 
289.     See  also  Westminster  Fire  Office  v.  Glasgow,  #e.,  13  App.  Cas.  699. 
(«)  11  O.  S.  C.  (4th  series)  290. 
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writers,  that  is,  a  liability  under  which  the  assured  should  be 
entitled  to  recover  the  f uU  amount  of  his  claim  in  payments  from 
the  several  contributories,  but  should  not  be  entitled  in  case  of 
partial  loss  to  throw  the  loss  on  one  or  more  contributories  to  the 
exclusion  of  the  others.  My  interpretation  of  the  clause  carries 
out  this  object.  Under  the  defenders'  contention  the  pursuers 
would  not  recover  the  full  amount  of  their  claim,  because  their 
view  involves  the  division  of  the  loss  into  seven  shares,  of  which 
the  pursuers  would  only  recover  four.  The  division  to  be  applied 
to  the  sum  assured  by  the  Northern  Company,  if  the  contract  is 
a  fair  one,  must  be  the  ratio  of  the  aggregate  liability  of  the 
contributories  to  the  actual  loss.  The  defenders'  proposal  is  to 
increase  the  division  by  adding  to  it  the  liability  of  persons  who 
are  not  contributories.  It  is,  I  think,  a  good  reason  for  rejecting 
their  contribution,  that  it  would  enable  insurance  companies  to 
evade  fulfilment  of  their  obligations.  Another  reason  for  reject- 
ing it  is  that  under  it  the  right  of  the  assured  would  be  liable 
to  be  diminished  by  subsequent  acts  of  parties  not  under  their 
control.  In  the  present  case,  for  example,  it  is  said  that  a  second 
bondholder  [mortgagee],  by  effecting  his  insurance,  has  diminished 
the  claim  of  the  first  bondholder  to  a  proportionate  extent.  A 
third  reason  against  the  defenders'  contention  is  that  in  the  case 
of  a  total  loss  it  leads  to  the  result  that  the  indemnity  is  to  bo 
shared  between  the  first  and  second  bondholders  in  proportion  to 
the  amount  of  their  insurances,  though  in  equity  the  first  bond- 
holder, if  covered  by  insurance,  ought  to  recover  to  the  extent 
of  his  bond,  and  the  second  bondholder  ougfct  only  to  recover 
the  difference  between  that  sum  and  the  worth  of  the  property, 
that  difference  evidently  being  the  limit  of  his  insurable  interest." 

The  Scotch  Courts  hold  that  the  assured  cannot  select  his  debtor, 
but  the  insurers  of  the  same  interest  may  make  their  right  to 
rateable  contribution  available  in  a  question  with  the  common 
creditor  (x) .  In  England  the  assured  can  sue  which  insurer  he 
chooses,  but  contribution  may  be  obtained  by  means  of  Ord.  XVI. 
r.  48  of  the  Rules  of  the  Supreme  Court,  1883. 

Where  one  policy  with  office  M.  carries  risk  A.  within  a  limit 
X.,  and  another  policy  with  office  N.  covers  risks  A.,  B.,  C,  D. 

(a;)  11  O.  S.  C.  (4th  series)  at  p.  303,  p«r  iLord  Justice  Clerk  Moncreiff. 
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■within  a  limit  Y.,  and  a  loss  due  to  risk  A.  occurs,  then,  at  any 
rate  in  a  fidelity  guarantee  case,  the  rateable  proportion  of  the 
contribution  as  between  M.  and  N.  is  not  as  X.  is  to  Y.,  but  may 
be,  where  X.  is  less  than  the  loss  and  Y.  touch  more  than  the  loss, 
in  the  proportion  of  X.  to  the  loss  {y). 

Contribution  and  subrogation  contrasted. — Conttribution  differs 
from  subrogation  in  several  respects.  In  the  first  place,  it  implies, 
as  before  mentioned,  more  than  one  contract  of  assurance,  each  of 
which  undertakes  a  similar,  if  not  identical,  liability  in  respeat 
of  the  same  subject-matter  and  the  same  interest  therein. 
Secondly,  the  amount  of  the  insurances  must  exceed  the  value  of 
the  property  or  the  damage  done  to  it.  When  these  circumstances 
exist,  the  insurers  by  contribution  distribute  the  actual  loss  in 
such  a  way  that  each  bears  his  proper  share. 

The  one  thing  which  contribution  has  in  common  with  subro- 
gation is  to  reduce  the  indemnification  of  the  assured  within  the 
bounds  of  a  real  indemnity. 

For  subrogation  there  need  not  be  more  than  one  policy,  nor 
need  that  offer  complete  indemnity.  All  that  is  necessary  is  that 
there  should  be,  besides  the  insurer,  another  person  liable  to  the 
assured,  or  some  other  means  of  indemnity  open  to  the  assured 
other  than  and  besides  recourse  to  his  insurer.  In  such  a  case  the 
principle  of  subrogation  wiU  apply,  and  will  entitle  the  insurer, 
not,  as  in  contribution,  merely  to  a  rateable  reduction  of  the  in- 
demnity paid  by  him,  but  to  the  enforcement  of  the  assured'? 
rights  against  others  to  the  full  extenit  of  that  indemnity. 

Consignor  and  consignee. — If  the  consignee  takes  out  policies 
en  goods  held  by  him  in  trust  (in  the  mercantile  sense),  and  the 
•consignors  effect  policies,  each  on  his  own  goods  (2),  or  if  the 
consignee  effect  policies  also  in  their  namie,  this  will  be  a  case  for 
<X)ntribution  if  the  consignor's  policy  is  so  drawn  as  to  cover 
the  merchandise  and  not  merely  the  consignor's  interest  therein  (c) . 

(y)  A^eriocm  Surety  v.  WrighUon  (1911)  103  L.  T.  663. 

(«)  Waters  \.  Monarch,  5  E.  &  B.  870,  25  L.  J.  Q.  B'.  102,  26  L.  T.  217, 
4  W.  B.  245,  2  Jur.  N.  S.  375.  Rome  Insurance  Co.  v.  Baltimore  Water  Co., 
S3  U.  S.  (3  Otfcto)  527,  541.  (See  as  to  this  case  tho  remarks  in  American 
Surety  v.  Wrightson  (1911),  103  L.  T.  663,  666.) 

(ffl)  Robbins  v.  Fireman's  Fund  Insurance  Co.,  16  Blatoh.  (C  C?t.  U.  S.)  122. 
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Policy  a  contributing  one. — But  though  a  policy  on  the  face- 
of  it  is  a  contributing  policy,  the  course  of  dealing  may  be  given 
in  evidence  to  show  that  it  was  not  so  intended  when  the  policy 
in  question  is  not  a  contract  between  the  parties  to  the  action  (&). 
In  some  cases  a  floating  policy  has  been  held  not  to  contribute 
rateably  with  specific  policies  covering  the  whole  amount  (c),  and 
in  others  it  has  been  held  liable  (d) . 

Condition  as  to  contribution. — The  condition  as  to  contribution 
usually  provides  that  the  insured  shall  not  be  entitled  to  recover 
from  the  company  any  greater  proportion  of  the  loss  or  damage 
than  the  amount  insured  bears  to  the  whole  sum  insured  on  the 
property,  whether  such  insurance  be  by  specific  or  by  general  or 
floating  policies  and  without  reference  to  the  solvency  or  the  lia- 
bility of  other  insurers  (e).  The  insurers  are  liable  in  the  same 
ratio  that  their  risks  bear  to  the  total  risk  (/) . 

It  is  doubtful  whether  in  case  of  an  insurance  against  fire  on 
goods,  with  a  clause  stipulating  for  the  payment  of  only  a  rateable 
proportion  in  case  of  another  insurance,  if  the  assured  procures 
anxDther  insurance  on  the  same  risk,  and  the  loss  is  less  than  the 
whole  amount  insured,  he  can  recover  the  whole  loss  from  the  first 
insurer,  or  only  a  pro  rata  payment  from  each  (g) . 

(b)  Lowell  Co.  V.  Safegua-rd  Fire,  88  N.  Y.  691  (1882). 

(c)  Fairchild  v.  Liverpool  and  London,  51  N.  Y.  65. 

(d)  Merrick  v.  Germama,  54  Penn.  277. 

(e)  Johnson  v.  North  British  and  Mercantile,  1  Holmes  (O.  C?t.  U.  S.)  117- 
(/)  Barnes  v.  Hartford  Co.,  3  MoOrary  (U.  S.  CSrct.  Ot.)  226. 

{g)  Stttcey  ..   Franklin  Fire,  2  Watts  &  Serg.   (Penn.)  506,  543. 
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CHAPTER    XI. 

CONDITIONS    AS    TO    AVERAGE. 

Conditions  on  this  subject  are  obscure  and  little  understood.  Thej 
take  two  forms — 

(1)  A  condition  declaring  the  property  insured  to  be  subject 
to  the  conditions  of  average. 

(2)  A  condition  declaring  that  if  any  other  subsisting  in- 
surance or  insurances  effected  by  the  insured  or  any  other  person, 
covering  any  property  by  the  policy  in  question  insured,  either 
exclusively  or  together  with  any  other  property  in  and  subject  to 
the  same  risk,  should  be  subject  to  the  conditions  of  average,  the 
insurance  on  such  property  under  the  policy  should  be  subject  to- 
the  conditions  of  average  in  like  manner  (a) . 

The  aim  of  those  conditions  is  to  prevent  under-insurance,  just 
as  conditions  relating  to  contribution  ,seek  to  obtain  the  benefit  for 
each  insurer  of  another  insurance.  Each  particular  assured  being 
bound  by  the  condition  of  his  particular  policy,  it  follows  that 
where  several  insurances  have  been  made,  indirect  compulsion  in 
the  interests  of  the  general  body  of  contributing  insurers  can  be 
put  upon  persons  not  bound  to  a  particular  insurer,  through  the 
insurer  with  whom  thej^  have  contracted. 

Proportion  payable. — The  conditions  of  average  are  as 
foUows: — If  property  is  declared  subject  to  average,  and  the  pro- 
perty covered  at  the  time  of  fire  exceed  the  sum  insured  at  the 
time  of  the  fire,  the  assured  will  receive  on  his  insurance,  not  the- 
whole  amount  of  the  loss  or  damage,  but  only  such  portion  there- 
of as  ascertained  by  a  rule-of- three  sum,  in  the  following  form:  — 

Value  of  property  covered:  insured  amount::  damage  done: 
dajnage  payable . 

(a)  North  British  and  Mercantile  v.  Londoiz,  Liverpool  and  Globe,  5  Ch.  D. 
569,  45  L.  J.  Oh.  548,  46  do.  537,  39  L.  T.  N,  S.  629.  As  to  General  Av«ra^ 
Loss  in  Marine  Adventures  vide  Marine  Ins.  Act,  1906,  s.  66. 
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The  consequence  of  this  rule  is  to  make  the  assured  his  own 
insurer  as  to  a  rateable  portion  of  the  loss,  determined  by  the 
ratio  between  the  value  of  the  goods  at  risk  at  the  date  of  the  fire 
and  the  amount  insured  thereon.  The  aim  of  the  condition  is  to 
enforce  all  insurance. 

Rule  of  average. — The  rule  of  average  is  thus  stated  in  an 
American  case: — In  prorating  loss,  under  a  policy  covering  cer- 
tain property  also  covered  by  other  policies,  which  include 
additional  property  not  injured,  the  proportion  to  be  borne  by 
the  former  policy  is  that  proportion  which  the  amount  thereof 
bears  to  the  total  amounlt  of  aU  the  policies  (&). 

Specificinswance. — If  the  property  included  in  a  policy  subject 
to  average  is  covered  by  other  and  more  specific  insurance,  which 
applies  at  the  time  of  fire  only  to  part  of  the  property  insured  by 
the  first  policy  and  to  no  other  property,  then  the  policy  subject  to 
average  only  insures  the  property  as  to  an  excess  above  the  specific 
policies,  and  that  excess  will  be,  if  need  be,  subject  to  average. 

By  specific  insurance  is  meant  a  policy  or  policies  whereby 
the  amount  insured  is  payable  irrespective  of  the  value  of  the 
property  within  the  risk  at  the  time  (c) . 

If  the  specific  insurances  cover  the  whole  property,  the  insurer 
by  a  floating  policy  will  not  have  to  contribute,  nor  will  the  average 
stipulations  bring  him  under  any  liability  (d). 

Buildings  and  furniture  separately  imured. — In  an  insurance  on 
buildings  for  2,000Z.,  and  furniture  for  2,000L,  separately  valued, 
but  in  the  same  policy,  it  was  stipulated  that,  in  case  of  any 
other  insurance  thereon,  the  assured  should  not  recover  on  this 
policy  any  greater  proportion  of  the  loss  than  the  amount  assured 
by  the  insurer  should  bear  to  the  whole  amount  assured  thereon. 
A  second  insurance  was  taken  out  on  building  and  furniture 
generally  for  2,000Z.,  and  in  this  case  the  first  insurers  were  held 
bound  to  pay  two-thirds  of  the  loss  caused  by  a  fire,  and  not  per- 
mitted to  contend  that  the  second  insurance,  being  on  buildings 

(&)  Page  v.  Smi  Ins.  Office,  74  Fed.  Rep.  203. 
(c)  Bunyon  Fire  Ins.  2  and  144  et  seq. 

Id)  Fmrchild  v.  Liverpool  and  London,  51  N.  Y.  65.  Per  oontra,  Merrick 
V.  Germania,  54  Penn.  277.    Page  v.  Sun  Ins.  Office,  64  Fed.  Rep.  194. 
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and  furniture  equally,  must  operate  to  its  full  extent  on  both  or 
either  (e;. 

Tuv-fhirds  clause. — While  the  conditions  of  average  are  in- 
serted to  ensure  full  insurance  on  fluctuating  amounts  of  goods, 
and  to  prevent  policy  holders  from  covering  by  their  policies 
goods  in  excess  of  the  amount  insured  thereby,  a  similar  con- 
dition is  inserted  in  some,  especially  mutual  marine  policies,  and 
in  Canada  and  the  United  States  in  policies  on  houses,  &c.,  in  the 
shape  of  a  two-thirds  clause,  which  works  like  the  average  con- 
dition, as  will  presently  be  seen,  and  under  which  the  amount  of 
indemnity,  whatever  the  actual  amount  insured,  is  restricted  to 
two-thirds  of  the  value  of  the  subject-mattea:  at  the  time  of  the 
fire.  In  such  a  case  the  value  of  house  or'goods  may  fluctuate, 
and  the  amount  recoveraJble  "wdl  never  be  the  actual  damage  done, 
but  only  a  sum  not  exceeding  two-thirds  the  cash  value  of  the 
premises,  and  in  any  event  not  exceeding  the  amount  on  which 
premium  is  paid.  Thus,  if  a  building  were  insured  for  1,500Z., 
and  it  was  totally  destroyed  by  fire,  being  at  the  time  worth  1,800Z., 
the  assured  would  under  such  a  policy  recover,  not  1,500L,  but 
1,200L  only(/). 

Where  a  6>eparate  insurance  is  effected  on  separate  properties, 
and  the  two-thirds  value  clause  applies,  the  insured  can  recover 
ordy  the  two-thirds  of  the  damage  done  to  the  particular  property 
injured,  and  not  two-thirds  of  the  whole  insurance  upon  it.  Thus 
if  a  house  and  furniture  were  insured  for  1,5002.,  the  house  at 
1,000Z.  and  furniture  at  500Z.,  and  the  former  were  wholly  de- 
stroyed, the  amount  recoverable  would  not  be  1,000Z.  two-thirds 
of  1,500Z.,  but  two-thirds  of  the  1,000/!.,  that  being  the  limit  of 
indemnity  for  the  house  (ff) . 

Dijfereni  subjects  insured  at  separate  amounts. — Where  dif- 
ferent subjects  are  insured  at  separate  amounts  specified  under 
one  policy,  containing  a  clause  that  the  company  shall  be  liable 
to  pay  to  the  assured  two-thirds  of  all  such  loss  or  damage  by  fire 

(a)   Unitarian  Congregation  v.  Western  Asavflrance  Co.,  26  U.  C.  (Q.  B.)  175. 

(/)  Williamson  v.  Gore  District  Mutual,  26  U.  O.  (Q.  B.)  145.  See  Fast  v. 
Hampshire  Mutual,  53  Mass.  (12  Metcalfe)  555. 

{g)  M'CuUoch  v.  Gore  District  Mutual  Fire  Insurance  Co.,  32  U.  C.  (Q.  B.) 
610. 
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as  shall  happen,  not  exceeding  the  aggregation  of  the  amounts 
insured,  and  amounting  to  no  more  on  any  one  of  the  different 
properties  than  two-thirds  of  the  value  of  each  at  the  time  of  loss, 
and  not  exceeding  on  each  the  sum  it  is  insured  for,  the  policy  is 
to  be  treated  aa  a  sep'arate  insurance  upon  each  subject  of  insurance, 
and  the  company  is  liable  only  for  two -thirds  of  the  loss  on  each 
subject,  notwithstanding  that  the  loss  on  some  subjects  is  lees 
than  the  amount  insured  thereon,  and  the  whole  loss  less  than  the 
whole  amount  insured  (/i). 

Difference  of  average  in  marine  mid  fire. — Average  in  fire 
policies  is  quite  a  different  thing  from  average  in  marine 
policies  (^) .  In  the  latter  it  means  a  rateable  contribution  to  the 
•damage  caused  to  part  of  the  adventure  by  a  common  peril, 
i.e.,  the  whole  adventure  is  dealt  with  in  solido,  and  any  loss  is 
treated  as  lost  by  all,  to  be  apportioned  among  the  oo-adventurers 
or  their  insurers,  if  any;  whereas  the  conditions  of  average  in 
fire  assurance  aim  at  lessening  the  indemnity  payable  to  thte 
assured. 

Average  clause  in  fire  policy. — The  average  clause  in  a  fire 
policy  works  in  the  same  way  as  the  rule  for  estimating  the  amount 
of  the  insurer's  liability  on  a  valued  sea  policy.  In  the  lattear^ 
if  an  adventure  be  valued,  the  insured  is  estopped  in  case  of  loss 
from  saying  that  the  value  exceeds  the  amount  in  the  poEoy. 

And  if  he  has  a  partial  loss,  he  will  only  receive  an  indemnity 
for  such  loss  calculated  by  the  following  proportion: — As  the 
actual  value  is  to  the  actual  loss,  so  is  the  insured  value  to  the  sum 
xecovexable. 

Thus,  if  a  ship  worth  15,000Z.  be  valued  at  10,000i.,  and  suffer 
5,000?.  worth  of  damage,  not  that  su'm,  but  3,33321.  6s.  8d.  will 
be  recovered  {j). 

So  if  in  a  fire  policy  subject  to  average  the  policy  be  for  10,000Z. 
on  goods,  and  15,000Z.  worth  of  goods  be  within  the  risk  at  the 
time  of  the  fire,  the  assured  will  only  get  two-thirds  of  the  amount 
of  his  loss. 

(A)  Kinff  V.  Prinoe  Sdward  City  Co.,  19  U.  O.  (O.  P.)  134. 
(0  Marine  Ins.  Act,  1906,  s.  66. 

(/)  Lewis  V.  Buclcer,  2  Burr.  1167,  1171,  per  Lord  Mansfield.  Irving  v. 
Manning,  1  H.  L.  C.  287,  305,  2  O.  B.  784. 
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Ooods  im,  lighters. — A  marine  average  loss  on  a  valued  policy 
"would  be  adjusted  in  just  the  same  way.  Ajid  the  same  principle 
is  applied  to  ^policies  on  goods  afloat  in  lighters,  canal  boats,  &c.  (fc). 
The  amount  at  risk  on  the  day  of  loss  in  all  the  owner's  boats 
containing  (goods  covered  by  the  policy  is  taken  (J),  and  the  amount 
payable  for  damagle  to  any  lighter  is  calculated  as  follows: — As 
the  whole  value  of  goods  afloat  is  to  the  damage  done,  so  is  the( 
whole  insurance  to  the  amount  payable. 

Thus,  if  there  be  10,000?.  of  goods  afloat,  and  the  policy  is  for 
5,000Z.,  the  damage  done  being  1,000Z.,  the  amount  payable  will 
be  500Z. 

Lloyd's  fire  poUcy — Average  clause. — In  a  Lloyd's  fire  policy 
the  words  "subject  to  average"  imply  the  following  average 
•clause: — "Whenever  the  sum  insured  is  declared  to  be  subject  to 
average,  if  the  property  covered  thereby  shall,  at  the  breaking  out 
of  any  fire,  be  collectively  of  greater  value  than  such  sum  insured, 
them  the  insured  shall  be  considered  as  being  his  own  insurer  for 
the  difference,  and  shall  bear  a  rateable  share  of  the  loss  accord- 
ingly." The  eSect  of  the  words  is  not  altered  where  specdfio 
parts  of  the  property  so  insured  are  covered  by  other  policdes  (m) . 

In  policies  against  land  risks  each  different  loss  must  be  declared 
separately  as  it  arises.  But  in  marine  policies  the  losses  of  each 
voyage  are  declared  at  the  end  of  the  voyage,  and  may  be  lumped 
together  {n) . 

(K)  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  1  L.  J.  N.  S.  K.  B.  158. 

(0  Joyce  V.  Kennard,  L.  B.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T.  N.  S. 
932j  20  W.  R.  233.  See  also  Buchanan  v.  Liverpool,  London  and  Globe  Co., 
21  Sc.  L.  R.  696. 

(m)  Acme  Wood  Flooring  Co.  v.  Martin,  90  L.  T.  313,  20  T.  L.  R.  229, 
•9  Com.  Oas.  157,  Bruce,  J. 

(«)  Stewart  v.  Merchant  Marine  Co.,  16  Q.  B.  D.  619,  55  L.  J.  Q.  B.  81, 
.53  L.  T.  892,  34  W.  B.  208. 
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CHAPTER  XII. 

REINSTATE  ME  NT . 

The  position  of  insurers  under  a  contract  of  insurance  containing* 
an  option  to  reinstate  has  been  well  laid  down  as  follows: — 

The  insurers,  in  case  of  liability  arising  against  them  on  their 
contract,  had  an  option  as  to  the  manner  in  which  they  would 
discharge  their  liability.  One  mode  looked  to  the  compensation 
of  the  insured  by  the  payment  of  damages  for  his  loss,  the  other 
to  the  restoration  of  the  subject  of  insurance  to  its  former  con- 
dition. It  could  not  have  been  contemplated  by  the  parties  that 
both  methods  of  performance  were  to  be  pursued.  The  selection 
by  the  insurers  of  one  of  those  alternatives  necessarily  constituted 
an  abandonment  of  the  other  (a) .  The  election  of  the  privilege  of 
restoration  involves  the  rejection,  not  only  of  the  right  to  discharge 
its  liability  by  the  payment  of  damages  to  the  insured,  but  also 
those  provisions  of  the  contract  having  reference  to  that  method  of 
performance.  From  the  time  of  such  election  the  contract  between 
the  parties  becomes  an  undertaking  on  the  part  of  the  defendant 
to  build  or  repair  the  subject  insured,  and  to  restore  it  to  its  former 
condition,  and  the  measure  of  damages  for  a  breach  of  the  sub- 
stituted contract  does  not  necessarily  depend  on  the  amount  of 
damage  inflicted  by  the  peril  insured  against  (6). 

If,  therefore,  the  insurers  elect  to  reinstate,  and  their  reinstate- 
ment is  not  satisfactory,  they  cannot,  it  seems,  plead  refusal  by 
the  assured  to  arbitrate  as  an  answer  to  a  claim  for  damages  in 
respect  of  improper  reinstatement  (c) . 

Eemstatemmt — 14  Geo.  III.  c.  78,  s.  83.— By  the  old  Metro- 
politan Building  Act  (d)  it  is  provided  that  insurers  may,  "  upon 

(a)  Times  Co.  v.  Jlawha,  1  F.  &  F.  406,  28  L.  J.  Ex.  317. 
(&)  Wynkoop  v.  Niagara  Fire,  43  Am.  B,ep.  686,  91  N.  Y.  478,  and  cases 
there  cited.     Morell  v.  IrtHnff  Fire,  33  N.  Y.  429. 

(o)  Wynhoop  v.  Niagara  Fire,  supra.  (d)  14  Geo.  III.  o.  78,  s.  83. 
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the  request  (e)  of  any  person  or  persons  interested  in  or  entitled 
unto  any  house  or  houses,  or  other  buildings,  which  may  tliere- 
after  be  burnt  down,  demolished  or  daniagied  by  fire,  or  upon 
any  grounds  of  suspicion  that  the  owner  or  owners,  occupier  or 
occupiers,  or  other  person  or  persons  who  shall  have  insured  such 
house  or  houses,  or  other  buildings,  have  been  guilty  of  fraud,  or 
of  wilfully  setting  their  house  or  houses  or  other  buildings  on  fire, 
cause  the  insurance  money  to  be  laid  out  and  expended,  as  far  as 
the  same  will  go,  towards  rebuilding,  reinstating,  or  repairing 
such  house  or  houses,  or  other  buildings  so  burnt  down,  demolished, 
or  damaged  by  fire,  unless  the  party  or  parties  claiming  such  in- 
surance money  shall  within  sixty  days  next  after  his,  her,  or  their 
claim  is  adjusted,  give  a  sufficient  (/)  security  to  the  insurers  that 
the  insurance  money  shall  be  laid  out  and  expended  as  aforesaid, 
or  unless  the  said  insurance  money  shall  in  that  time  be  settled  and 
disposed  of  to  and  amongst  all  the  contending  parties,  to  the 
eatisf action  and  approbation  of  the  insurers." 

Building  insured  in  specie. — A  building  is  insured  as  a  build- 
ing. Itj  is  not  merely  the  material  'that  is  insured,  but  the  bene- 
ficial interest  of  the  assured  therein  (g),  and  therefore,  to  prove  a 
total  loss,  absolute  destruction  of  the  material  need  not  be  proved. 
It  is  enough  to  show  that  the  building  has  lost  its  identity  and 
specific  character  (h) . 

Scope  of  sect.  83. — It  was  for  long  thought  that  this  seotion 
(sect.  83)  applied  only  to  property  within  the  bills  of  mortality, 
but  in  1864  the  Lord  Chancellor,  Westbury  (i)  held  that  it  was 
of  general  and  not  merely  of  local  application.  This  decision, 
however,  is  of  doubtful  authority  both  as  regards  Scotland  and 

(e)  Wimbledon  Park  Golf  Club  v.  Imperial  Ins.  Co.  (1902),  18  Times  L.  E. 
815. 

(/)  Simpson  v.  Scottish  Union,  11  W.  R.  459. 

(a)  Casiellain  v.  Preston,  11  Q.  B.  D.  380  at  397,  per  Bowen,  L.J.,  52  L.  J. 
Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  E.  557. 

(A)  Huck  V.  Globe  Insurance  Co.,  127  Mass.  306,  34  Am.  Bep.  376.  Williams 
V.  Hartford  Co.,  35  Am.  Bep.  77. 

(0  Ms;  parte  Gorely,  4  De  G.  J.  &  S.  477,  34  L.  J.  Bkcy.  1,  13  W.  B.  60, 
11  L.  T.  N.  9.  319,  5  N.  R.  22,  10  Jur.  N.  S.  1085,  followed  in  i?e  Quieke's 
Trusts,  PoUimore  v.  Quiche,  (1908)  1  Ch.  887.  Sinnott  v.  Boxoden,  (1912) 
2  Ch.  414. 

P.  17 
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Ireland  (k) .  Lord  Westbury,  in  the  same  case,  decided  that  the 
power  of  reinstatement  under  the  Act  applied  only  to  houses  and 
buildings,  and  such  fixtures  as  would  pass  by  the  conveyance, 
and  therefor©  not  to  trade  fixtures  removable  by  the  tenant.  The 
whole  of  the  Metropolitan  Building  Act,  except  sects.  83,  86,  is 
repealed  by  subsequent  statutes  (Z). 

Under  the  statute  the  insurer  is  authorised  and  required  to 
reinstate  in  all  cases  of  suspicion  that  the  assured  has  been  guilty 
of  fraud. 

Insurer's  ohUgaticm  to  reinstate. — Further,  on  the  application 
of  any  person  interested  (to)  in  the  property,  the  insurer  must 
reinstate,  unless  the  parties  interested  come  to  terms.  Anyone 
having  any  right  or  interest  to  or  in  the  premises  {n),  including 
a  mortgagee  (o),  can  thus,  if  he  has  notice  of  an  insurance,  stop 
the  proceeds  thereof,  and  insist  on  their  being  applied  to  the 
restoration  of  the  premises  in  respect  of  which  they  have  been 
received.  It  was  probably  intended  by  this  Act  to  prevent  land- 
lords who  had  insured  from  receiving  the  whole  proceeds  of  the 
property  and  then  insisting  on  their  rent,  or  tenants  from  insuring 
the  freehold  value  and  by  receipt  thereof  exercdsing  a.kinid  of 
power  of  sale  of  premises  in  which  they  had  but  a  limited 
interest  (p) . 

In  Rayner  v.  Preston{q),  James,  L.J.,  expressed  his  opinion 
that  the  effect  of  this  Act  was  to  maJie  the  insurance  on  the  pro- 
perty on  behalf  of  all  interested;  and  he  said  that  he  had  never 
known  any  question  raised  as  to  the  interest  of  the  tenant.  But 
in  Castellain  v.  Preston  (r),  Bowen,  L.J.,  emphatically  dissents 
from  this  view. 


(Jc)  Westminster  Fire  v.  Glascfow  Provident,  13  App.  Cas.  716.  Andrews 
V.  Patriotic  Society,  18  L.  R.  Ir.  355,  aoad  ante,  p.  214. 

(0  7  &  8  Vict.  c.  84;  18  &  19  Vict.  c.  120;  28  &  29  Vict.  c.  90,  s.  3|4. 

(«)  Pofis  V.  GUham  (1813),  Cooper  56,  per  Grant,  M.R. 

(«)  See  Sx  partZ  Gorely,  sucprfi.     Vernon  v.  Smith,  5  B.  &  Aid.  1. 

(o)  Sinnott  v.   Bowden,  sufra. 

\p)  See  CastelUin  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T. 
N.  S.  29,  31  W.  R.  557,  and  Niblo  v.  North  America  Insurance,  1  Sandford 
(N.  y.  Ch.)  551. 

(q')  Rayner  v.  Preston,  18  Oh.  D.  15,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  87, 
29  W.  R.  547. 

(r)  11  Q.  B.  D.  399. 


REINSTATEMENT.  259 

Reinstatement  out  of  trust  money. — In  a  case  where  trustees 
■sought  the  directions  of  the  Court  whether  they  ought  to  expend 
in  rebuilding  the  mansion  house  a  sum  of  7,000L  received  by  them 
under  a  fire  policy,  and  how  they  ought  to  deal  with  a  sum  of 
1,244?.  policy  moneys  received  in  respect  of  chattels  burnt  in  tli© 
same  fire,  Wx.  Justice  Eady  directed  the  7,000?.  to  be  applied 
in  reinstating  the  premises,  but  held  that  the  infant  defendant 
was  absolutely  entitled  to  the  1,244?.  received  in  respect  of  the 
chattels  (s). 

Notice  to  reinstate. — If  the  notice  to  reinstate  is  not  given  to 
the  insurance  company  before  the  money  is  paid  over,  it  comes 
too  late,  and  the  money  cannot  be  followed  by  the  person  giving 
such  notice  {t),  unless  he  is  a  mortgagee  (u),  nor  can  he  make  any 
claim  on  the  insurers  in  such  a  case. 

If  the  insurers  are  given  notice  and  will  not  reinstate,  the  remedy 
is  by  mandamus  (a;) . 

Reinstatement  without  notice. — The  insurers  can  reinstate  on 
their  own  account  independently  of  quarrels  between  persons  in- 
terested in  the  property.  And  our  Courts  would  probably,  as 
in  Scotland  (y),  refuse  an  injunction  to  restrain  the  insurers  from 
reinstating  in  such  a  case;  for  "  the  duty  of  the  insurance  company 
to  see  the  money  so  laid  out  is  twofold — first,  in  the  interest  of 
the  public  to  prevent  fraud;  and  secondly,  in  their  own  interest, 
because  no  more  ought  to  be  laid  out  than  was  sufiicient  to  erect 
buildings  of  the  former  character  and  description  (z) . 

Inter pleaden'  by  insurer. — It  was  held  that  the  insurance  com- 
pany could  interplead  in  a  case  where  the  landlord  brought  an, 

(s)  Re  QuicTce's  Trusts,  Poltimore  v.   Quiche,  (1908)  1  Ch.  887. 
'      (0  Edwards  v.  West,  7  Ch.  D.  858,  47  L.  J.  Cli.  463,  26  W.  R.  507.     Leeds 
V.  Cheetham,  1   Sim.   146.     Lres  v.    WUteley,  2  Eq.   143,  35  L.  J.  Ch.  412, 
14  L.  T.  N.  S.  472. 

(«)  Conveyancing  Act,  1881. 

Ix)  Simpson  v.  Scottish  Union,  8  L.  T.  N.  S.  112,  32  L.  J.  Oh.  329,  1  H.  &  M. 
618,  11  W.  E..  459,  9  Jur.  N.  S.  711,  1  N.  E.  537.  Bnt  see  Wimbledon  Park 
Golf  Club  V.  Imperial  Ins.  Co.  (1902),  18  Times  L.  Bep.  815. 

(i/)  Bissett  V.  Botjal  Exclumge,  1  0.  S.  O.  (1st  series)  175. 

(2;)  Simpson  v.  Scottish  Union,  1  H.  &  M.  618,  32  L.  J.  Ch.  329,  8  L.  T. 
N.  S.  112,  11  W.  B.  459. 
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action  against  them  on  the  policy,  and  the  tenant  required  them  to 
reinstate  (a) . 

Insurer  not  hound  to  pay  landlord  who  reinstates. — A  landlord 
cannot,  under  14  Geo.  III.  c.  78,  s.  83,  rebuild  his  houses  and 
then  require  the  insurance  conipany  to  pay  for  them'.  Nor  can  a 
tenant  who  has  covenanted  to  insure,  and  has  mortgaged  his 
interest,  rebuild  and  then  claim  the  policy -moneys  in  reduction  of 
the  cost  of  rebuilding  as  against  such  mortgagee  (6). 

Condition  in  policy  as  to  reinstating.- — Notwithstanding  the 
Act,  fire  policies  usually,  if  not  invariably,  contain  a  condition 
as  to  reinstatement,  giving  the  insurers  an  option  to  reinstate  if 
they  so  think  fit.  This  condition,  as  usually  drawn,  is  not,  we 
think,  merely  declaratory  of  the  power  possessed  by  the  insurers, 
under  s6ct.  83,  to  reinstate  under  circumstances  of  suspicion,  but 
enlarges  their  power,  and  enables  them  to  reinstate  when  in  their 
discretion  they  think  proper.  The  reservation  of  this  option  is  as 
old  as  the  case  of  Sadlers'  Company  v.  Badcoclc{c). 

When  and  how  insurer  must  reinstate. — If  the  insurers  do  not 
rebuild  within  a  reasonable  time  after  signifying  their  election 
to  reinstat/C,  they  may  be  sued  on  the  policy  {d) . 

If  the  insurer  undertakes  to  reinstate,  he  must  either  make 
the  new  buildings  as  good  as  the  old,  or  expend  all  the  policy- 
moneys  in  a  proper  manner  on  the  rebuilding  (e) .  If  he  fails 
in  this,  he  is  liable  to  an  action  by  the  assured  for  the  defective 
quality  of  the  work,  and  must  compensate  him  for  it,  but  not 
to  an  injunction  restraining  him  from  rebuilding  improperly  (/). 

'Reinstatement  where  total  or  partial  loss,  dc. — Where  a  fire 
policy  contains  a  clause  that  the  company  may  reinstate  damaged 
or  destroyed  property,   the   company   may,  if  the  property  is 

(a)  Paris  v.  Gilham,  Cooper  Gh.  Ca.  (1813)  56. 

(6)  Simpson  v.  Scottish  Union,  v.bi  supra.  Gordon  v.  Ingram,  23  L.  J.  Oh. 
478. 

(c)  2  Atkyns  554. 

(d)  Home  Mutual  v.  Garfield,  14  Am.  Eep.  27,  60  Illinois  124. 

(e)  Parker  v.  Eaffle,  75  Mass.  (9  Gray)  152.  Cf.  Insurance  Go.  v.  Hope, 
58  Illinois  75,  11  Am.  Rep.  48,  and  (in  Scotland)  Sutherland  v.  Sun  Fire, 
24  Scot.  Jur.  440,  14  C.  S.  O.  (2nd  series)  775. 

(/)  Some  Insurance  v.  Thompson,  1  U.  C.  (Err.  &  App.)  247. 
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destroyed,  replace  the  things  by  others  which  are  as  good.  If  the 
goods  insured  are  not  destroyed,  but  only  damaged,  the  company 
may  restore  them  to  the  place  and  condition  they  -were  in  before 
■the  fire,  and  if  the  clause  says  nothing  about  locality,  and  the 
things  insured  cannot  be  put  back  where  they  were  before  the  fire, 
the  assured  may  require  the  company  to  reinstate  within  a  reason- 
able distance  of  the  former  locality  {g). 

In  Alchom  v.  Savile  (h),  a  case  in  which  the  provisions  of 
the  Building  Act  made  it  impossible  to  rebuild  the  house  as  it  was 
before  the  fire  (i),  it  was  held  that  the  company  mig'ht  be  sued  for 
■compensation  for  the  injury  sustained  by  reason  of  the  inferior 
Talue  of  the  premises  erected  by  the  company.  In  that  case,  the 
Vice-Chanoellor  said:  "  The  insurance  comipany  acted  under  a  mis- 
lake  when,  instead  of  paying  the  sum  insured,  they  elected  to 
rebuild  the  premises.  They  could  not  place  their  property  in  the 
same  situation  as  that  in  which  it  was  before  the  fire.  The  Build- 
ing Act  prevented  them  doing  so.  In  truth,  therefore,  they  had 
no  option:  they  ought  to  have  paid  the  money  "  (fc).  In  America 
■election  to  rebuild  is  held  to  amount  to  a  contract  to  rebuild  (l). 

Rebuilding. — If  the  insurers  do  not  reinstate  properly,  the  as- 
sured is  not  bound  to  accept  the  building.  They  cannot  pufj 
up  what  they  like  in  lieu  of  the  building  destroyed,  but  must 
put  it  up  as  it  was  before  (m) . 

Fire  during  reinstatement. — If  they  do  elect  to  reinstate,  and  a 
fire  occurs  during  reinstatement,  it  would  seem  that  the  company 
^re  their  own  insurers  till  the  reinstatement  is  complete,  and  must 
commence  reinstating  de  novo,  and  cannot  charge  the  assured  Avith 
the  cost  of  the  second  fire  (n) .    And  even  if  this  were  not  so,  in 

((?)  Anderson  v.  Commercial  Union  Assurance,  55  L.  J.  Q.  B.  146,  34;  W.  R. 
189,  2  Times  L.  E.  191.  N.  S.  W.  Bunk  v.  Royal  Ins.  Co.,  2  N.  Z.  (Sup.  Ct.) 
•■337 

(k)  4  L.  J.  0.  S.  Oh.  4:1.    Repiorted  also  6  Moore  C.  P.  202.,  note. 

(0  See  also  Brown  v.  Royal,  1  E.  &  E.  853,  33  L.  T.  134,  7  W.  K.  479, 
28  L.  J.  Q.  B.  275,  5  Jur.  N.  S.  1255.  Hall  v.  Writflit,  E.  B.  &  E.  746. 
Pollock  on  Contracts,  376  (3rd  ed.). 

Qi)  See  Brady  v.  North-Western  Insurance  Co.,  11  Mich.  425. 

Xv)  Morell  v.  Irving  Insurance  Co.,  33  N.  Y.  429.  See  also  Ryder  v.  Com.- 
■monwealth,  52  Barb.  (N.  Y.)  447.  Times  Co.  v.  Hawke,  1  P.  &  .F.  406, 
:28  L.  J.  317. 

(m)  Alleyn  v.  La  Compagnie  de  Quebec,  11  Lr.  Can.  Eep.  394. 

(»)  Smith  V.  Colonial,  6  Victoria  L.  B.  200. 
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cases  of  partial  destruction  the  insurers  would  still  be  liable  for 
the  balance  of  the  amount  assured  and  not  expended  in  re- 
instatement. 

Assured  cannot  rebuild  and  claim. — If  the  insurers  do  elect  to. 
reinstate,  the  assured  cannot  refuse  to  let  them  do  so  and  rebuild 
himself,  and  claim  against  them  (o) .  They  have  the  right  so  to 
elect  under  the  statute  or  policy,  or  both.  This  applies  equally  to 
insurance  on  chattels  (p) . 

Allowcmae  new  for  old. — In  Am^erica  no  allowance  new  for 
old  is  permitted.  In  Ireland  the  contrary  seems  to  have  been 
decided  (g) . 

If  a  landlord  effect  an  insurance,  and  there  is  a  collateral  agree- 
ment between  him  and  the  tenant  that  he  shall  apply  the  in- 
surance money  in  rebuilding  the  premises,  such  an  agreement  will 
be  good  without  any  new  consideration  oil  the  tenant's  part  beyond 
his  acceptance  of  the  lease,  and  probably  without  being  put  into 
writing  {r),  and  the  landlord  would  therefore  be  under  an  obliga- 
tion to  apply  the  proceeds  of  the  said  policy  towards  reinsta(tement. 

Election  to  reinstate. — The  effect  of  an  election  to  reinstate  is 
to  make  a  contract  to  reinstate,  and  to  put  the  insurer  into  the 
same  position  as  if  he  had  originally  contracted  to  do  so.  If  re- 
instating is  at  the  time  of  election  lawful  and  possible,  but  subse- 
quently becomes  impossible,  the  insurers  will  be  liable  in  damages 
as  for  breach  of  a  contract  to  reinstate  (s). 

Insurers  requested  fo  "pay  third  person. — Acceptance  by  the  in- 
surer of  an  order  by  the  assured  to  pay  the  loss,  if  any,  to  a  third 
person  will  not  affect  the  right  statutory  or  contractual  of  the 
insurer  to  reinstate,  such  order  operating  merely  as  an  assign- 
ment of  the  claims  of  the  assured  under  the  contract  (i). 

(o)  Beals  v.  Home  Insurance  Co.,  36  N.  Y.  522. 

Ip)  Anderson  v.  Commercial  Union,  55  L.  J.  Q.  B.  146,  34  W.  R.  189, 
2  Times  L.  R.  191. 

(?)  Brinley  v.  National,  52  Mass.  (11  Met.)  105.  Vance  v.  Foster,  1  Ir. 
Circ.  Rep.  47-51. 

()-)  Pollock,  Contracts,  412  (7th  ed.). 

(s)  Brown  y.  Royal  Inawrance  Co.,  above  cited,  Erie,  J.,  dissenting. 

(t)  Tolman  v.  Manufacturers'  Insurance,  55  Mass.   (1  Cush.)  73. 
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Election. — But  if  the  insurers  once  agreed  to  pay,  their  election 
to  reinstate  is  gone,  and  they  will  not  subsequently  be  allowed  to 
exercise  it  (it). 

Subsequent  incomilyrancer . — Where  A.,  an  incumbrancer  on 
premises,  insured  them  against  fire,  and  prior  incumbrancers  also 
insured  in  other  offi'ces,  the  premises  having  been  burnt,  the  prior 
incumbrancers  were  paid  an  amount  sufficient  to  reinstate  the 
premises;  before  the  fire  their  value  was  adequate  to  satisfy  all 
the  incumbrancers,  but  after  the  fire  it  was  so  reduced  that  A. 
■\\-as  left  entirely  uncovered,  and  he  was  adjudged  to  be  entitled  to 
receive  from  the  insurers  the  full  extent  of  his  loss  [x). 

(v)  Scottish  Amicable  Association  v.  Northern  Assurance,  21  Se.  L.  E.  189, 
11  C.  S.  C.  (4th  series)  287.  And  see  A'.  S.  W.  Banh'^v.  Royal  Ins.  Co., 
2  X.  Z.  (Sup.  Ct.)  337. 

(x)   Westminster  Firi  v.  Glasgotv,  ^-c,  13  App.  Cas.  699. 
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A  CONTRACT  to  iDBure  (a)  gives  the  insurer  an  insurable  interest 
which  will  support  a  re-insuranoe  (6)  to  the  full  amount  of  his 
liability  on  the  original  policy.  French  authorities  hold  that  his 
interest  is  less  than  that  of  the  assured  by  the  amount  which  he  has 
received  in  premium,  since  that,  having  been  received,  is  not  a 
risk  (c).  But  the  real  question  is  not  what  has  been  received,  but 
what  may  have  to  be  paid.  If  the  assured  has  no  insurable  interest 
his  insurer  has  none  to  re-insure  (d) . 

Nature  of  re-insurcmce. — Re-insurance  is  only  a  modification 
of  the  contract  of  insurance,  and  as  such  is  within  the  powers  of  a 
company  authorised  to  make  contracts  of  insurance.  It  is,  in 
fact,  insurance  by  the  first  insurer  of  his  interest  in  the  risk  created 
by  his  contract  to  insure  (e) .  Like  the  original  contract,  it  insures 
the  goods,  buildings,  or  lives  first  insured,  though  the  interest  in 
the  two  insurances  differ  (/).  Where  a  form  of  insurance  is  ultra 
vires,  the  samie  a,pplies  to  that  form  of  re-insuranoe  (g) ;  and  it 
may  therefore  be  doubted  whether  a  corporation  not  authorised  to 
take  marine  risks  oould  re-insure  a  marine  risk  against  fire  {h)'. 

Effect  of  "treaty." — Where  what  is  known  as  a  "treaty"  be- 
tween insurance'  companies  as  to  re-insuranoes  is  entered  into,  it 

(a)  Mackenzie  v.  Whitworth,  45  L.  J.  Ex.  233,  L.  R.  1  Ex.  D.  36,  33  L.  T. 
N.  S.  655,  24  W.  R.  287. 

(fi)  New  Yorh  Bowery  v.  Hew  York  Fire,  17  Wend.  (N.  Y.)  359.  Mutual 
Safety  Co.  v.  Hone,  2  N.  Y.  (Comstock)  235.  Marine  Insurance  Act,  1906, 
s.  9. 

(c)  Pothier,  par  Dupin,  vol.  4,  p.  450  (1835  ed.). 

(rf)  Colonial  Insurance  Co.  v.  Adelaide  Marine  Co.,  12  App.  Oas.  135. 

(e)  Vzielli  v.  Boston  Insurance  Co.,  15  Q.  B.  D.  17.  Re  Norwich  Equitable 
Fire,  #c.,  57  L.'  T.  243,  per  Kay,  J. 

(/)  New  York  Bowery  v.  New  York  Fire,  17  Wend.  (N.  Y.)  359.  Crowley 
V.  Cohen,  3  B.  &  Ad.  488,  per  Patteson,  J. 

Ig)  Same  case,  1  L.  J.  N.  S.  K.  B.  158. 

(A)  Imperial  Marine  v.  Fire  Insurance  Corporation,  4  C.  P.  D.  166,  48  L.  J. 
O.  P.  424,  40  L.  T.  N.  S.  166,  27  W.  R.  680. 
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does  nol'  constitute  an  amalgamaition,  nor  a  partnership  between 
the  companies,  or  as  regards  third  parties,  but  it  is  simply  an 
agreement  of  agency  (i) . 

Gompamy  being  wvund  up. — A  company  for  whose  winding  up 
an  order  has  been  made  cannot  effect  any  more  policies,  wheither 
of  insurance  or  re-insurance.  In  sucli  a  case  re-insurers  by  any 
policy  would  probably  not  be  bound  to  do  more  than  return  the 
premiums,  if  any,  paid  to  them  (A;). 

And  in  a  case  of  re-insuranoe  by  one  company  with  another, 
"where  the  latter  was  wound  up  whilst  risks  were  running,  no 
losses  were  incurred,  and  the  policies  soon  afterwards  expired;  it 
was  held  that  the  assets  wexe  not  liable  for  a  return  of  that  part 
of  the  premiums  which  covered  the  periods  between  the  date  of 
the  order  to  wind  up  and  the  expiry  of  the  policies  (I). 

Assured  not  privy  to  re-insurcmce . — The  contract  being  between 
the  re-insured  and  the  re-insurer,  the  assured  has  nothing  to  do 
with  it  except  so  far  las  it  guarantees  him  against  default  by  his 
own  insurer  (the  re-insured),  and  he  cannot  sue  on  it  (w).  But  the 
re-insurer's  liability  would  be  discharged  by  payment  to  the 
assured  of  the  amount  of  his  loss. 

Ee-insuran^e  a  contract  of  indemnity. — A  policy  of  re-insuranoe 
on  a  life  is  essentially  a  oon tract  of  indemnity,  even  independently 
of  any  terms  contained  therein  or  indorsed  thereon.  Consequ6n,tly 
nothing  is  payable  to  the  re-insured  company  until  proof  be  given 
by  it  that  the  sum  originally  insured  has  actually  been  paid  (n). 

Assured  has  no  lien. — The  person  insured  under  the  original 
policy  cannot  claim  any  lien  -on  the  re-insuring  policy,  and  if 
the  re-insured  coonpany  becomes  insolvent,  the  amount  of  the 
re-insuring  policy,  if  paid,  must  go  in  with  its  other  assets,  and 

(»)  Se  Norwich  Equitable  Fire  Assurance  Society,  3  Times  L.  R.  781, 
per  Kay,  J.,  57  L.  T.  242. 

{k)  Carrington  v.  Commercial  Fire,  li  N.  Y.  Sup.  Ot.  (1  Bosw.)  152. 

(l)  Se  Northern  Ccmnties  of  England  Fire  Insurance  Co.,  1  Times  L.  Rep. 
629. 

(m)  Carrington  v.  Commercial  Fire,  supra. 

(»)  Me  Athenceum  Life,  Ecc  parte  Prince  of  Wales  Assurance  Co.,  1  .Johns. 
"633,  28  L.  J.  Ch.  335,  32  L.  T.  195,  7  W.  B.  137,  5  Jur.  N.  S.  383. 
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the  original  policy-holder  can  only  get  ;a  dividend  if  those  available 
for  the  purposes  of  his  policy  are  deficient  (o) . 

What  undertaken  by  re-insurer. — A  policy  of  re-insurance  is 
an  agreement  by  way  of  complete  or  parti;al  indemnity  to  the 
irisurer  on  the  original  policy  (p').  It  presupjDoses  an  insurance 
effected,  and  the  liability  of  the  re-insurer  is  contingent  on  the 
liability  of  the  insurer,  las  re-insurance  is  really  a  contract  to 
shift  liability,  and  its  subject  is  the  risk  incurred  by  the 
re-insured  (g).  •■ 

It  is  not  necessary  for  ,a  re-insurer  to  take  the  whole  risk,  or  the 
whole  amount  at  risk.  Thus  a  marine  insurer  against  all  perils 
of  the  sea  can  re-insure  against  fire  only  (r),  and  keep  the  rest  of 
the  risk  on  his  own  shoulders. 

Where  insurers  grant  two  p'olicies  on  the  same  property,  the  total 
amount  of  them  being  grea.ter  than  the  value  of  the  property 
insured,  and  subsequently  they  re-insure  on  one  of  such  policies 
only,  the  amount  of  the  re-insurer's  liability  will  depend  on 
whether  the  insurer's  policies  are  concurrent  or  successive  (s) .  If 
the  insurances  are  concurrent,  the  re-insurer  will  have  to  pay  such 
proportion  of  the  whole  loss  las  is  equal  to  the  proporttion  which  the 
re-insurer's  policy  bears  to  the  whole  sum  insured.  In  this  case 
if  goods  of  the  value  of  1,200Z.  are  insured  to  the  amount  of  1,5001. 
by  two  policies  for  1,000Z.  and  5001.  respectively,  and  the  latter 
policy  only  is  re-insured,  the  re-insurer  will  have  to  pay  -iOOl. 
If,  however,  the  insurances  are  successive,  and  the  second  policy  is 
re-insured,  the  re-insurer  will  have  to  pay  (so  far  as  the  sum 
re-insured  suffices)  the  amount  reniaining  of  the  loss  after  the 
first  policy  has  been  fuUy  applied  in  satisfying  it.  E.g.,  if  goods 
of  the  value  of- 1,200Z.  are  insured  by  two  policies  sueoessively 
for  1,000L  and  500L,  ;and  the  latter  policy  only  is  re-insured, 
after  the  appropriation  of   the  policy  first  applicable,  viz.,  the 

(o)   Carrington  v.  Commercial  Fire,  14  N.  Y.  Sup.  Ot.  (1  Bosw.)  152. 

{p)  Joyce  V.  Uealm  Co.,  L.  E.  7  Q.  B.  580,  586,  per  Lush,  J.  Insurance- 
Co.  V.  Insurance  Co.,  43  Am.  Eep.  413.     TJzielU  v.  Boston  Co.,  15  Q.  B.  D.  11. 

(?)  Mutual  Safety  v.  Ilone,  2  N.  Y.  (Comstock)  235. 

(r)  Imperial  Marine  v.  Fire  Insurance  Corporation,  i  C.  P.  D.  166,  48  L.  J. 
C.  P.  424,  40  L.  T.  N.  S.  166,  24  W.  R.  680. 

(s)    Union  Marine  Co.  v.  Ma,  tin.  Zn  L.  J.  C.  P.  181. 
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1,000/.  policy,  there  Avill  only  romain  200/.  to  be  paid  by  the 
re-insurer  in  respect  of  the  500L  policy. 

Effect  of  condition  "  to  pay  as  may  be  paid." — A  re-insurance 
subject  to  all  clauses  and  conditions  in  the  original  policy  and  to 
pay  as  may  be  paid  thereon,  attaches  when  the  original  policy 
attaches  (t),  and  the  true  construction  thereof  seems  to  be  that  it 
is  meant  to  make  the  re-insurer's  liability  co-extensive  with  the 
liability,  and  not  with  the  ability  to  pay,  of  the  insurers,  and 
that  the  re-insuring  company  is  to  have  the  benefit  of  any  deduc- 
tion by  reason  of  other  insurance  or  salvage  that  the  original  com- 
pany would  have  (u) . 

Where,  therefore,  company  A.  insured  a  ship  and  re-insured 
part  of  the  risk  with  company  B.,  and  the  re-insurance  policy 
contained  these  words:  "subject  to  the  same  terms  and  conditions 
as  the  original  policy  aoad  to  pay  as  may  be  paid  thereon,"  the  A. 
company-  having  become  insolvent,  it  was  held  that  payment  by 
them  was  not  a  condition  precedent  to  their  recovery  against  B. 
companj'  on  the  policy  of  re-insuranoe  (x). 

Under  a  policy  of  re-insuranoe  of  half  the  risk  with  this  clause, 
"  In  case  the  company,  for  any  reason,  including  their  own  insol- 
vency, do  not  pay  the  whole  or  any  part  of  any  claim,  the  under-, 
writers  shall  only  pay  in  the  same  proportion,"  and  the  company 
went  into  voluntary  liquidation  and  reoonsitructed  with  the 
approval  of  the  Court,  under  a  scheme  whereby  the  assets  and 
liabilities  of  the  old  company  were  to  be  taken  over  by  the  new, 
and  the  liquidators  paid  44,000/.  of  the  assets  of  the  old  company 
to  tho  new  one,  and  directed  the  payment  thereout  of  certain 
creditors  including  the  assured,  it  was  held  as  a  question  of  fact 
that  this  was  a  payment  by  the  old  company,  and  that  the  re- 
insurers were  liable  to  the  insurers  for  their  half  of  the  sum 
assured  {y) . 

Condition  to  pay  pro  rata. — A  condition  to  pay  pvo  rata  at  and 
in  the  same  time  and  manner  as  the  re-insured  does  not  amount 

(0  Joyce  V.  Realm  Co.,  L.  R.  7  Q.  B.  580. 

(«)  Ex  parte  Norwood,  3  Biasell  (0.  Ct.  U.  S.)  504,  518. 

Ix)  Me  Eddystone  Co.,  (1892)  2  Ch.  423. 

(v)  Nepean  v.  Marten,  11  Times  L.  B.  256  (and  O.  A.),  480. 
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to  a  provision  that  if  the  re-insured  is  insolvent  the  re-insurer  ia 
only  to  pay  the  amount  of  the  dividend  on  the  particular  insurance 
availablo  from  the  assets  of  the  re-insured.  The  condition  means 
that  the  re-insurer  shall  only  pay-  at  and  in  the  same  time  and 
manner  as  the  re-insured  shall  pay  or  be  bound  to  pay,  and  that 
the  re-insurer  shall  have  all  the  advantages  of  the  time  and  manner 
of  payment  in  the  first  policy  {z) . 

Under  such  a  condition  the  re-insured  is  liable  for  only  such 
proportion  of  the  loss  as  the  amount  of  the  policy  of  re-insurance 
bears  to  the  amount  of  the  original  insurance,  i.e.,  if  the  amount 
of  the  original  policy  is  10,000Z.  and  the  amount  of  the  re- 
insurance is  5,000Z.,  the  re-insurer  is  only  liable  for  50  per  cent, 
of  the  loss  (a) . 

Payment  by  insurer. — The  practice  as  to  re-insurance  seems  to 
be  to  insert  a  clause  in  the  policy  of  re-insurance,  that  if  the 
re-insured  pays,  his  so  doing  shall  be  evidence  sufficient  to  enable 
him  to  recover  from  his  re-iasurer  (&).  And  it  would  seem  that 
French  re-insurers  inserted  a  clause  authorising  the  original  in- 
surers to  make  bond  fide  a  voluntary  settlement  and  adjustment 
to  be  binding  on  the  re-insurers  (c) . 

Unreasonable  clause  as  to  time  for  re-insurer  to  sue. — In  a  con- 
tract of  re-insurance,  which  was  engrafted  on  an  ordinary  printed 
form  of  fire  policy  and  inoorpojated  all  its  terms,  there  was  a 
clause  purporting  to  prohibit  an  action  thereon,  unless  commenced 
within  twelve  months  next  after  the  fire.  Lord  Macnaghten  in 
giving  judgment  said:  "A  clause  prescribing  legal  proceedings 
within  a  limited  period  is  a  reasonable  provision  in  a  policy  of 
■  insurance  against  direct  loss  to  specific  property.  In  such  a  case 
the  insured  is  master  of  the  situation;  He  can  bring  his  action 
immediately.  In  a  ease  of  re-insurance  the  insured  is  helpless. 
He  cannot  move  until  the  direct  loss  is  ascertained  between  parties 
over  whom  he  has  no  control,  and  in  proceedings  in  which  he 
cannot  intervene.     If  the  respondents  are  right  an  honest  claim 

(jf)  CasMu  V.  North-Western  Insurance  Co.,  5  Bissell  (C.  Ot.  U.  S.)  476. 
Insurance  Co.  v.  Insurance  Co.,  43  Am.  Rep.  413.    He  Bddystone  Co.,  supra. 
(a)  Home  Ins.  Co.  v.  Continental  Ins.  Co.,  62  Hun.  (N.  Y.)  63. 
(6)  So  stated  in  National  Marine  v.  Protector  Co,.,  5  Victoria  L.  B,  226,  229. 
(c)  Pothier  cited  in  iVew  Yorh  State  Co.,  1  Story  Eep.  (U.  S.)  458. 
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might  be  defeated,  in  such  a  case  as  this,  without  any  default 
or  delay  on  the  part  of  the  insured,  owing  to  unavoidable  diffi- 
culties or  complications  or  possibly  in  consequence  of  some  dilatory 
proceedings  prompted  by  the  very  person  in  whose  favour  time 
is  running  {d) . 

Re-insiirer's  position  in  action  hy  assured. — The  re-insured  will, 
it  seems,  be  entitled  to  recover  from  the  re-insurer  his  costs  of 
defending  any  action  brought  by  the  assured  under  the  original 
policy,  if  the  re-insurer  does  not  on  notioe  appear  and  defend 
such  suit  (e). 

The  re-insured  may  either  wait  until  judgment  or  proceed  at 
once  against  the  re-insurer;  and  jjayment  is  not  a  condition  pre- 
cedent to  his  right  of  action  (/) . 

But  where  the  re-insured  gave  tlie  re-insurer  notice  that  he 
meant  to  pay,  to  which  the  re-insurer  gave  no  response,  it  was  held 
that  the  re-insurer  could  still  raise  all  the  defences  open  to  the 
original  insurer  in  an  action  against  him  by  the  assured  {g) . 

Proofs' — conditions. — The  re-insured  must  of  course  in  some 
way  prove  the  character  and  extent  of  his  loss  (Ji),  and  must  fulfil 
all  the  conditions  of  his  re-insurance  (i) .  But  it  has  been  held 
in  Canada  that  he  may  to  some  extent  waive  the  conditions  con- 
tained in  the  original  policy  without  defeating  his  recourse  to 
his  re-insurer  (/) . 

lie -insured's  reasonable  and  necessary  costs. — The  re-insured  is 
entitled,  besides  the  amount  paid  by  him  for  the  loss  sustained  by 

(d)  Home  Ins.  Co.  of  New  York  v.  Victoria  Montreal  Fire  Co.,  (1907)  A.  C. 
59,  76  L.  J.  P.  O.  1,  95  L.  T.  627,  23  T.  L.  R.  29. 

(e)  XJzielU  v.  Boston,  ^o.,  15  Q.  B.  D.  11.  Hastie  v.  De  Peyster,  3  Cainea 
(N.  Y.)  190.  Henry  Rifle  Barrel  Co.  v.  Employers'  Li-ability  Co.,  27th  March 
(1884),  Q.  B.  D.  New  York  Central  v.  Protection  Co.,  20  Barb.  (N.  Y.)  468. 
Of  course,  where  there  is  present  a  clause  such  as  that  considered  in  British 
General  v.  Mouni-ain  (1920),  36  T.  L.  E.  171,  fhis  position  is  different. 

(/)  Jie  Eddysione  Co.,  supra.  Hone  v.  Mutual  Safety  Co.,  3  N.  Y.  Sup.  Ct. 
(1  Sajidford)  137. 

(^)  National  Marine  v.  Halfey,  5  Victoria  L.  R.  226.  New  York  State  v. 
Protector  Insurance  Co.,  1  Story  Rep.  (U.  8.)  458.  See  M'Kenzie  v.  ffhit- 
worth  1  Ex.  D.  36,  33  L.  T.  N.  S.  655,  24  W.  R.  287,  45  L.  J.  Ex.  233.  Joyce 
V.  Realm  Co.,  L.  B.  7  Q.  B.  580. 

(A)  Yonkers  Fire  Co.   v.  Hofman  Eire  Co.,  6  Robertson  (Louis.)  316. 

(0  New  York  Central  v.  National  Protection,  20  Barb.  (N.  Y.)  468. 

(0  Fire  Association  v.  Canada  Co.,  2  Ontario  481. 
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his  assured,  to  be  indemnified  by  his  re-insurer  for  all  costs  and 
expenses  reasonably  and  necessarily  incurred  by  him  to  protect 
himself  and  entitle  him  to  recover  over  against  the  re-insurer. 
But  if  in  a  clear  case  of  loss  he  defeods  without  reason,  he  will 
not  get  his  costs  (it) . 

Contribution  clause  in  re-insurance  policy. — If  a  contract  of 
re-insurance  contains  a  contribution  clause,  such  clause  will,  in 
the  absence  of  specific  words,  be  taken  to  refer  to  a  case  of  double 
re-insurance  only,  and  a  custom  for  re-insurers  to  pay  only  such 
proportion  of  the  loss  as  the  amount  re-insured  bears  to  the 
original  policy  will  not  be  admitted.  The  custom  suggested  in 
the  case  below  cited  (J)  was  that  if  partial  re-insurance  were 
effected,  the  insurer  should  only  pay  in  full  in  case  of  a  total 
loss,  and  in  a  partial  loss  should  only  pay  proportionally  in  the 
way  in  which  insurers  pay  under  an  average  clause.  If  the  con- 
tention in  the  particular  case  had  succeeded,  the  re-insurer  would 
have  made  what  was  a  contribution  clause  work  as  an  average 
■clause,  and  have  penalised  the  re-assured  for  not  shifting  the 
whole  of  his  liability. 

Condition  that  re-imwed  should  retain  other  insurances. — A 
condition  that  the  re-insured  should  retain  a  certain  sum  equal 
to  the  amount  re-insured  on  other  parts  of  the  same  property 
only  means  that  they  are  to  forbear  from  re-insuring  so  as  to 
reduce  their  own  risk  below  the  stipulated  amount,  not  that  they 
must  guarantee  the  continuance  of  existing  insurances.  So  if 
the  insured  refuse  to  renew  a  policy  of  which  the  re-insured  knows 
nothing  till  after  fire,  the  condition  is  not  violated.  To  construe 
it  otherwise  would  be  to  make  the  re-insured  go  on  insuring  against 
the  will  of  the  assured  (m) . 

Where  re-insuranae  part  of  wiginal  risk. — Where  the  re-insur- 
ance is  on  part  of  the  original  risk,  the  amount  netained  cannot 
drop  without  the  re-insurance  dropping  too.     So  that  the  original 

(k)  New_  Sorh  State_  Co.  v.  Protector  Co.,  1  Story  Eep.  (U.  S.)  458,  where 
Story, -J.,  cites  the  jurists. 

(f)  Mutual  Safety  Co.  v.  Hone,  2  N.  Y.  (Comstock)  235.  See  Union 
Murine  v.  Martin,  35  L.  J.  C.  P.  181. 

(m)  Canada  Insurance  Co.  v.  Northern  Insurance  Co.,  2  U.  C.  (App.)  373. 
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insurers  must  retain  the  part  stipulated  if  they  wish  to  keep  up 
the  re-insurance. 

But  where  the  amount  to  be  retaiued  is  a  separate  risk,  though 
involved  in  the  same  peril,  the  word  "  retain  "  will  not  be  construed 
as  a  guara,atee  that  the  assured  will  keep  up'  all  his  existing 
policies  (in) . 

Good  faith  requmed. — The  re-insured  must  show  as  good  faith 
as  if  he  were  seeking  insurance,  and  not  merely  re-insuranoe  (o), 
as  the  latter  is  not  a  contract  of  suretyship,  but  a  form  of  the 
ordinary  contract  of  insurance  whereby  a  person  who  has  guar- 
anteed the  safety  of  another's  goods  may  have  his  own  liability 
under  the  first  guarantee  covered  by  a  second. 

Coneeahnent  and  non-disclosure. — Consequently,  if  information 
possessed  by  the  re-insured  and  material  to  the  risk  be  not  com- 
municated to  the  re-insurer,  the  policy  of  re-insurance  will  be 
void.  In  some  cases,  therefore,  a  heavier  obligation  to  disclose 
may  fall  upon  the  person  seeking  re-assurance  than  on  his  assured. 
Besides  the  information  given  by  the  latter,  the  former  may,  at 
the  time,  when  granting  the  original  policy,  or  subsequently,  learn 
material  facts  as  to  the  risk,  and  these  he  must  disclose  on  seeking 
re-insuranoe.  Thus,  though  the  original  assured  would  not  be 
bound  to  give  himself  a  bad  character  to  his  insurers,  such  insurers 
would,  if  seeking  re-insuranoe,  be  bound  to  disclose  what  they 
knew  of  him  (p),  whether  learnt  before  or  after  they  granted  the 
original  policy. 

Policy  need  not  be  stated  to  be  a  re-insurance. — When  re- 
insurance is  mjade  it  is  not  necessary  to  disclose  the  fact  that  the 
policy  is  by  way  of  re-insurance  unless  such  fact  is  material  (g). 
It  seems  to  be  usual  to  declare  that  re-insurance  is  sought  if  such 
be  the  fact,  but  there  is  no  custom  in  marine  insurance  to  that 
effect;  for  marine  re-insurance  was  illegal,  with  certain  excep- 
tions, till  1864.     But  by  the  Marine  Insurance  Act,  1906,  s.  9, 

(«)  Canada  Insurance  Co.  v.  Northern  Insurance  Co.,  2  U.  C.  (App.)  373. 

(o)  New  York  Bowery  v.  Neio  York  Fire,  17  Wend.  (N.  Y.)  359.  BrownKe 
1.  Campbell  (1880),  5  A.  C.  954.     Marino  Insurance  Act,  1906,  sa.  9  and  17. 

(jo)  Ibid.    Sun  Mutual  v.  Ocean  Co.,  107  U.  S.  (17  Otto)  455. 

{(!)  M'Kenzie  v.  Whitworth,  2  Ex.  D.  36,  45  L.  J.  Ex.  233,  33  L.  T.  655, 
24  W.  R.  287. 
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it  is  provided  that  the  insurer  under  a  contract  of  marine  insur- 
ance may  re-insure  (r) . 

'Misrepresentation  by  re-insured. — Misrepresentation  by  the  re- 
insured will  avoid  the  policy.  Thus  where  one  company  re-insured 
part  of  its  risk  on  a  life,  stating  that  another  portion  would  be 
retained,  but  parted  with  the  rest  before  the  first  re-insuranoe 
was  completed,  the  contract  was  avoided  (s) .  But  representations 
as  to  the  nature  of  the  risk  wiU  not  help  a  re-inisurer  who  has 
formed  his  own  judgment  of  the  nature  of  the  risk  (t). 

Notice  to  he  gwm  hy  re-insured  of  other  insurances. — The  re- 
insured must  also  give  notice,  if  required,  of  other  insurance  on' 
the  property  if  he  knows  of  it  (m)  .     In  the  case  below  cited  the 
insurance  was  effected  on  an  ordinary  policy  with  "re-insura" 
substituted  for  "  insure." 

Condition  that  re-insw.ed  may  recover  within  specified  time 
after  loss. — It  would  spem  that  if  the  re-insurer's  policy  stipulates 
that  the  re-assured  may  recover  thereon  within  a  certain  time  after 
the  loss,  such  time  will  run  from  the  injury  to  the  propeirty,  and 
not  from  payment  under  the  original  policy  by  the  re-insured  (x) . 

Conditions  as  to  furrnsMng  proof. — If  the  insurance  policy  con- 
tains a  condition  that  the  parties  assured  shall  furnish  certaiai: 
specific  proofs  as  to  their  character,  circumstances,  and  loss,  such 
condition  is  complied  with,  in  contemplation  of  law,  if  the  party 
originally  insured  furnishes  such  proof  to  his  immediate  insurers, 
and  thej"  transmit  the  same  to  their  re-insurers  {y) . 

(»■)  19  Geo.  II.  0.  37,  9.  4;  6  Edw.  VII.  o.  41,  s.  9. 

Is)  Foster  v.  Mmtor  Life,  3  E.  &  B.  48,  23  L.  J.  ft.  B.  145,  22  L.  T.  305. 
Traill  V.  Baring.  33  L.  J.  Ch.  521,  4  GifiE.  485,  10  L.  T.  N.  S.  215,  12  W.  R. 
678.  Lomsiana  Mutual  Fire  Co.  v.  New  Orleans  Co.,  13  Louis.  Ann.  246.  But 
see  Prudential  Co.  v.  Etna  Co.,  28  Blatch.  (U.  S.  Giro.  Ct.)  223. 

(f)  Canada  Insurance  Co.  v.  Northern,  2  U.  C.  (App.)  373. 

(»)  New  YorJe  Bowery  v.  Neio  York  Fire,  17  Wend.  (N".  Y.)  359. 

(»)  Re  Eddystone  Co.,  (1892)  2  Ch.  423.  Provincial  Co.  v.  Etna  Co., 
16  U.  C.  (Q.  B.)  145. 

(y)  New  YorTe  Bowery  v.  New  York  Fire,  IT  Wend.  (N.  Y.)  359.  Ex  parte 
Nm-wood,  3  Bissell  (C.  Ct.  U.  S.)  504. 
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CHAPTEE    XIV. 

OBLIGATION    OF    TENANTS    TO    INSURE. 

A  TENANT  for  life  or  a  tenant  in  tail,  if  the  seittlement  contains 
no  jDrovision  or  obligation  as  to  the  repair  or  insurance  of  buildings 
on  the  settled  estates,  is  not  bound  to  insure  or  to  reinstate  in  case 
of  fire  (a). 

Tenant  in  Tail.  Remainderman.  Proceeds  of  policy. — ^And 
if  such  a  person  insures,  paying  the  premiums  out  of  his  own 
pocket,  he  has  been  held  entitled  to  the  policy-moneys  as  against 
the  remainderman  (&).  This  was  first  decided  in  the  case  of 
Seymour  v.  Vernon,  the  facts  of  which  were  that  some  stables  were 
burnt  down,  and  it  was  thought  needless  and  inexpedient  to  rebuild 
them.  The  Court  had  previously  ordered  the  insurances  to  be 
kept  up  by  a  receiver  for  the  benefit  of  all  parties  who,  in  the 
result  of  the  decision  of  the  Court  in  the  ad'ministratxon  suit, 
should  be  found  entitled.  And  Kindersley,  V.-C,  held  that,  in- 
asmuch as  the  premiums  had  been  paid  out  of  the  income  of  the 
infant  tenant  in  tail,  the  policy-moneys  were  his.  This  case  was 
followed  and  approved  by  Chitty,  J.,  in  Warwicker  v.  Br.etnall  (c), 
where  a  mill  comprised  within  a  strict  settlement  under  a  will 
had  been  insured  on  account  of  an  infant  tenant  in  tail  out  of  the 
rents  of  the  estate,  and  had  been  burnt  down.  The  proceeds  of 
the  policy  were  insufficient  for  rebuilding,  and  it  was  not  thought 
for  the  benefit  of  any  one  interested  in  the  settled  estates  that  the 
mill  should  be  rebuilt.  The  learned  judge  held  that  the  policy- 
moneys  belonged  to  the  infant  tenant  in  tail  as  part  of  his  personal 

(a)  Mat/ner  v.  Preston,  18  Ch.  D.  1,  50  L.  J.  Oh.  472,  U  L.  T.  N.  S.  487, 
29  W.  R.  547.     6  Anne,  e.  58  (31  Ruff.);   14  Geo.  III.  o.  78,  s.  83. 

(6)  Sepmour  v.  Vernon,  21  L.  J.  Ch.  433,  16  Jur.  189. 

(c)  23  Ch.  D.  188;  see  also  31  W.  R.  520;  but  see  Re  Quiche's  Trusts, 
Poltimore  v.  Quiche,  (1908)  1  Ch.  887,  and  ante,  p.  259. 

P.  18 
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estate,  and  were  not  to  be  treated  as  part  of  the  real  property  com- 
prised in  the  settlement. 

Warwicker  v.  Bretna,ll  discussed. — With  the  greatest  respect 
and  deference  for  those  learned  judges,  it  seems  that,  if  their 
decisions  are  correct,  a  limited  owner  may  insure  settled  property 
for  its  full  value,  and  in  case  of  fire  appropriate  to  his  own  use, 
not  only  so  much  of  the  insurance  money  as  is  equivalent  to  the 
value  of  his  own  limited  interest,  but  also  the  balance  which 
represents  the  value  of  the  interests  in  remainder.  This  appears 
to  be  opposed  to  the  view  expressed  by  Lord  Justice  Bowen  (d), 
who  says:  "  A  person  with  a  limited  interest  may  insure  either  for 
himself,  to  cover  his  own  interest  only,  or,  if  he  to  mean  at  the 
time,  he  may  insure  so  as  to  cover  not  only  his  own  limited  interest, 
but  the  interest  of  all  others  who  are  interested  in  the  property. 
It  is  a  question  of  fact  what  is  his  intention  when  he  miakes  the 
policy .  But  he  can  only  hold  for  so  much  as  he  intended  to  insure. 
.  .  .  There  is  the  case  of  a  mortgagee :  if  he  has  the  legal  owner- 
ship, he  is  entitled  to  insure  for  the  whole  value,  but  even  if  he 
is  not  entitled  to  the  legal  ownership,  he  is  entitled  to  insure 
prima  facie  for  all.  If  he  intends  to  cover  only  his  own  mortgage, 
and  is  only  insuring  his  interest,  he  can  only  reitain  the  amount  in 
which  he  has  been  damnified.  If  he  has  intended  to  cover  other 
persons  besides  himself,  he  can  hold  the  surplus  for  those  whom  he 
has  intended  to  cover.  But  if  he  intended  to  cover  himself  alone, 
and  if  his  interest  is  limited,  he  cannot  hold  anything  beyond  the 
amount  of  the  loss  caused  to  his  own  particular  interest."  If  the 
decisions  in  Seymour  v.  Vernon  and  Waruncker  v.  Bretnall  are 
good  law,  it  is  submitted  that  one  class  of  limited  owners — viz., 
the  tenant  in  tail — ^must  be  excepted  from  what  the  Lord  Justice 
says;  and  a  tenant  in  tail,  insuring  for  all  persons  interested,  may 
receive  and  retain,  not  only  so  much  of  the  insurance  money  as 
represents  the  value  of  his  own  interest,  but  also  the  surplus  which 
represents,  and  is  really  recovered  in  respect  of,  the  interesits  of 
other  parties.  Even  if  the  great  authority  of  the  learned  Lord 
Justice  did  not  seem  to  shake  the  decisions  in  Seymour  v.  Vernon 

(d)  Castellain  v.  Preston,  11  Q.  B.  D'.  380,  52  L.  J.  Q.  B.  376,  49  L.  T. 
N.  S.  29,  31  W.  R.  557.  See  also  Caldwell  v.  Stadacana,  11  Canada  212- 
Beekman  v.  Fulton,  66  Hun.  N.  Y.  72. 
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and  WarwicJcer  v.  Bretnall,  the  considerations  we  have  mentioned 
would  make  these  decisions  lappear  to  us  far  from  convincing  or 
conclusive.  There  may  be  difficulty  in  estimating'  the  proportion 
of  the  insurance  money  payable  to  the  tenant  in  tail;  but  why 
should  not  the  whole  insurance  money  be  treated  as  realty,  and 
come  under  the  settlement  in  lieu  of  the  property  destroyed? 
This  would  avoid  all  the  difficulty  of  apportioning,  and  protect  the 
rights  of  all  parties. 

Right  of  tenant  for  life. — In  the  case  of  Gaussen  v.  What- 
mcm  (e)  Mr.  Justice  Kekewich  followed  Seymour  v.  Vernon  and 
Warmclceir  v.  Bretnall,  notwithstanding  the  above  quoted  opinion 
of  Lord  Justice  Bowen.  The  facts  of  the  case  were  that  a  tenant 
for  life  in  possession,  under  a  settlement  containing  no  express 
direction  to  insure  the  premises,  insured  them  for  some  years, 
paying  the  premiums  himself.  After  his  death  the  next  tenant 
for  life  instructed  his  agent  to  continue  the  insurance,  and  the 
premiums  were  paid  with  his  consent  out  of  the  annual  income  of 
the  settled  estates.  After  some  years  the  house  was  destroyed 
by  fire,  and  the  learned  judge  held  that  the  insurance  money 
helonged  to  the  tenant  for  life  beneficially,  although  pending  the 
decision  of  the  tenant  for  life  as  to  whether  he  would  expend  the 
money  in  rebuilding  the  premises,  it  had  been  invested  in  the 
names  of  the  trustees  of  the  settlement. 

Opinion  of  Mr.  Davidson. — Mr.  Davidson  (/)  says  "  that,  in 
the  absence  of  special  contract  or  obligation,  the  tenant  for  life 
is  not  bound  to  repair  or  rebuild  in  case  of  fire,  and  by  parity  of 
reasoning  is  not  bound  to  insure,  yet  it  seems  that  if  he  insured 
he  would  be  bound  to  lay  out  the  money  in  rebuilding."  It  would 
seem  more  accurate  to  say  that,  except  in  London,  he  could  not 
be  made  to  rebuild. 

Tenants  for  years  not  bound  to  insure. — Tenants  for  years  are 
not  at  Common  Law  bound  to  insure.  Their  legal  duty,  in  the 
absence  of  special  agreement,  is  merely  to  use  the  demised  premises 

(e)  (1905),  93  L.  T.  101.  But  see  Se  Quiche's  Trusts,  PolUmore  v.  Qu^Tcg, 
(1908)  1  Ch.  687,  and  ante,  p.  259.  ' 

(/)  Precedente  Conv.,  vol.  3,  pt.  1  (3rd  ed.),  p.  209,  note  (e). 

18  (2) 
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« 

in  a  proper  and  tenantable  manner,  and  includes  no  obligation  to 
reinstate  in  case  of  fire  {g) .  It  is  true  that  the  statute  of  Gloucester 
seemB  to  have  been  construed  so  las  to  make  them  liable  in  case  of  a 
fire,  if  accidental,  as  for  permissive  waste  if  negligently  caused, 
or  for  voluntary  wast©  {h) . 

Tenants  not  liable  for  accidental  ^re.— But  by  14  Geo.  III. 
c.  78,  s.  86  (i),  in  the  absence  of  any  contract  or  agreement  with 
the  landlord,  they  are  exempted  from  all  liability  for  accidental 
fires  "occurring  in  their  houses,  chambers,  stables,  barns,  or 
estates,"  "any  law,  usage,  or  custom  to  the  contrary  notwith- 
standing." 

The  statute  is  mainly  local,  but  this  and  some  other  sec|tions 
are  general  {j) .  The  history  of  the  section  well  illustrates  the 
method  of  legislation  in  this  country.  The  exemption  was  first 
granted  as  to  houses  and  chambers  only  in  1708,  by  6  Anne,  c.  58 
(6,  7,  8)  (Euffhead,  c.  31),  for  a  limited  jDeriod,  but  revived  and 
made  perpetual  in  1710  by  10  Anne,  c.  24,  s.  1  (/c). 

History  of  sect.  83. — In  1772  it  was  repealed  and  re-enacted 
in  the  12  Geo.  III.  c.  73,  s.  46,  a  Metropolitan  Building  Act. 
In  1774  it  was  repealed  and  re-enacted  in  its  present  formi(Z), 
except  the  provision  as  to  treble  costs,  which  has  been  repealed  by 
the  Statute  Law  Revision  Act,  1861,  while  the  rest  of  14  Geo.  III. 
c.  78,  was  repealed  by  28  &  29  Vict.  c.  90,  s.  34  (a  Metropolitan 
Fire  Brigade  Act),  which  sect.  34  was  in  its  turn  repealed  by 
the  Statute  Law  Revision  Act  of  1875  (38  &  39  Vict.  c.  66). 
Such  repeal  does  not,  however,  revive  the  repealed  portions  of 
14  Geo.  III.  c.  78  (m). 

Tenant's  Udbility  far  fire  through  his  neffUgence. — Though 
now  clearly  not  liable,  except  by  contract,  for  accidental  fire,  a 

{g)  Preoedenta  Conv.,  vol.  5,  pt.  1  (3rd  ed.),  542,  note  (a).  Sugden  Handy 
Book,  194  (8th  ed.). 

(h)  6  Ed.  I.  (a.d.  1278);  see  Davidson  l.o.,  Hamilton  v.  Mendes,  2  Burr. 
1211  (1761),  per  Lord  Mansfield.    Tubervil  v.  Stamp,  1  Salk.  13. 

(i)  This  Act  is  wholly  repealed,  except  this  section  and  sect.  83. 

(;■)  FilUter  v.  Phippard  (1847),  11  Q.  B.  347,  per  Denman,,  C.J.  Richardt 
V.  Easto,  15  M.  &  W.  244. 

(k)  0.  14  (EufEhead). 

(0  Piatt  on  Covenants  188. 

(to)  Seo  52  &  53  Vict.  c.  63,  s.  11. 
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tenant  for  years  is  liable  ex  delicto  at  common  law  for  damage 
done  by  a  fire  caused  by  his  own  negligence,  or  that  of  his  servants, 
to  the  property  of  his  neighbours,  or  his  landlord  (n),  and  such 
liability  is  in  no  way  affected,  lessened,  or  varied  by.  sect.  86  of 
14  Geo.  III.  c.  78. 

Mqy  insure  against  fire  through  negligmGe.—ln  virtue  of  this 
liability  for  negligence  he  has  an  insurable  interest  in  the  premises 
occupied  by  him,  and  he  may  lawfully  insure  against  his  own 
negligence  (o) . 

Protection  of  ordinary  policy. — Indeed,  an  ordinary  fire  policy 
protects  against  the  assured's  own,  or  his  servant's  negligence 
(except  perhaps  the  very  grossest),  or  accidents,  or  axson  by  others, 
wherein  the  assured  has  no  complicity  (p) . 

Tenant's  liability. — Landlord  and  tenant  may  contract  that  the 
latter  shall  be  liable  to  the  former  in  case  the  demised  property 
shall  be  destroyed  by  fire  (g) . 

Tenant  under  covenant  to  repair. — A  tenant  who  covenants  or 
agrees  to  repair  generally  makes  himself  an  insurer,  and,  if  the 
demised  premises  are  burnt  down  within  his  term,  wiU  be  bound 
to  reinstate,  and  is  liable  in  damages  if  he  does  not  do  so.  It  does 
not  matter  whether  the  fire  originated  in  or  spread  to  the  demised 
premises,  nor  how  it  was  caused  (r) . 

Insurance.  Landlord  and  tenant. — A  covenant  by  the  tenant 
to  pay  any  extra  premiums  exacted  in  consequence  of  work  done 
or  business  carried  on  by  him,  jseems  to  apply  to  the  ordinary  trade 

(;»)  See  Black  v.  Christchurch  Finance  Co.,  (1894)  App.  Cas.  48.  Filliter 
V.  Phippard,  11  Q.  B.  347.  Vaughan  v.  Menlove.  3  Bing.  N.  C.  468.  Turbervil 
V.  Stamp,  1  Salk.  13.  These  and  other  cases  bearing  on  this  subject  are  ably 
and  exhaustively  discussed  in  Furlong  v.  Carroll,  7  Ontario  (App.)  145,  and  in 
RiUiard  v.  Thurston,  8  Ontario  (App.)  514. 

(o)  Dohson  V.  Sothehy,  1  Moo.  &  Ma'l.  90,  93,  per  Tenterden,  C.J. 

Ip)  Midland  Insurance  Co.  v.  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q.  B.  329, 
45  L.  T.  N.  S.  411,  29  W.  R.  850. 

(<?)  14  Geo.  III.  c.  78.  s.  86. 

{r)  Bullock  V.  Domitl  (1796),  6  T.  R.  650.  Pym  v.  Blackburn,  3  Ves.  Jun. 
34.  Chester-field  v.  Bolton,  2  Com.  627.  Dighy  v.  Atkinson,  4  Camp.  275. 
Loader  v.  Kemp,  2  C.  &  P.  375. 
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of  the  tenant,  and  not  to  special  acts  increasing  the  risk,  such  as 
setting  up  steam  engines,  &c.  (s). 

Devisee  for  life  when  cm  insurer. — A  devisee  for  life,  with  a 
condition  against  committing  waste,  and  for  keeping  the  premises 
in  good  and  tenantable  repair,  is  under  the  same  liability  as  a 
tenant  bound  by  an  absolute  repairing  covenant,  and  the  re- 
maiderman  can  make  him  rebuild.  He  cannot  do  so,  however, 
unless  such  liability  is  imposed  on  the  devisee  by  the  settlement 
under  which  he  holds  (t) . 

Trustee  in  bcmkruptcy  of  tenant. — The  trustee  in  bankruptcy 
of  a  tenant  is  in  the  same  position  as  the  tenant,  save  for  his 
power  of  disclaiming  a  burdensome  tenancy  (u) . 

Covenant  to  repair. — The  tenant  who  has  covenanted  "to  repair 
and  keep  in  repair "  has  an  insurable  interest  in  the  premises 
sufficient  to  support  a  policy  in  his  own  name  for  the  full  value 
thereof.  Such  insurance  is  in  effect  a  re-insurance  of  his  own 
liability.  Consequently  if  the  landlord  insured  too,  the  insuTers 
would  not  be  entitled  to  demand  contribution  inter  se;  but  the 
insurer  of  the  landlord  would  be  entitled  either  to  subrogation  to 
the  landlord's  rights  on  his  covenant  against  the  tenant,  or  to 
return  of  the  policy-money  if  the  landlord  had  enforced  these 
rights  {x) . 

The  covenant  to  repair  makes  the  tenant  an  insurer  to  the  fuU 
value  of  the  premises  even  if  he  also  covenants  to  insure  for  a  fixed 
sum.  The  latter  covenant  is  a  collateral  security  to  the  landlord, 
lessening  but  not  limiting  the  tenant's  liability,  as  he  remains 
absolutely  liable  to  reinstate  on  his  covenant  to  repair  (y). 

How  liability  as  insure^  is  excluded. — It  is  consequently  advisable 
to  exclude  from  the  covenant  to  repair  the  case  of  loss  or  damage  by 

(s)  Duke  of  Hamilton's  Trustees  v.  Fleming,  9  C.  S.  C.  (3rd  series)  329, 
and  also  Forbes  v.  Border  Counties,  11  C.  S.  C:  (3rd  series)  278.  Piatt  v. 
Kerry,  7  Lr.  Can.  Jvir.  80. 

(<)  Re  Skingley,  3  M'N.  &  G.  221,  per  Truro,  C.  Gregg  v.  Coatee,  23 
Beav.  33,  2  Jur.  N.  S.  964,  per  Romilly,  M.E.,  4  W.  R.  735. 

(«)  46  &  47  Vict.  0.  52,  s.  55. 

(a;)  JDarrdl  v.  Tibbits,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  29  W.  B.  66,  42 
L.  T.  N.  S.  797.     Andrews  v.  Patriotic  Co.,  18  L.  R.  Ir.  355. 

(y)  Bigby  v.  Atkinson,  4  Camp.  278  (1815),  per  Ellenborough,  C.J.  Penniall 
V.  knrhorne,  11  Q.  B.  368,  17  L.  J.  Q.  B.  94,  12  Jur.  ]59. 
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fire.  By  so  doing,  the  tenant  removes  from  himself  all  liability 
as  an  insurer,  and  limits  his  liability  to  the  case  of  breach  of  his 
covenant  (if  any)  to  insure  (z) . 

Covenant  to  insure  runs  with  land. — A  covenant  to  insure  is  not 
personal,  but  a  covenant  to  do  isom-ething  in  respect  to  the  property 
demised,  and  is  available  to  assignees  (a)  of  the  reversion  against 
the  tenant  or  his  assignees  (6). 

Landlord  not  an  insurer. — The  landlord  is  never  in  England 
an  insurer.  He  is  not  bound  at  common  law  to  rebuild  in  case  of 
fire;  in  fact,  he  cannot  enter  upon  the  demised  premises  during 
the  term  except  for  breaches  of  the  terms  of  the  lease,  and,  if  he 
went  in  to  rebuild,  would  be  a  mere  trespasser. 

Reinstatement. — If  the  landlord  insures  himself  against  any 
risk  not  thrown  on  the  tenant  by  the  contract,  and  a  fire  occurs, 
the  tenant  has  no  equity  to  compiel  him  to  apply  the  proceeds  of  the 
insurance  in  repair  of  the  damage  (c) .  Such  insurance  is  a  pre- 
caution for  the  landlord's  own  benefit.  He  alone  is  entitled  to 
benefit  by  it,  and  there  is  no  privity  between  the  tenant  and  fehe 
insurer. 

If  the  landlord  has  covenanted  to  repair  the  part  burnt  down, 
the  tenant  can  only  sue  the  landlord  on  that  covenant,  and  must 
go  on  paying  his  rent  in  such  a  case  even  if  the  premises  are  burnt 
down  {d) .  But  though  it  is  doubtful  if  he  has  the  power  to 
attach  the  policy-moneys  when  they  have  onoe  reached  the  land- 
lord's hands,  and  require  them  to  be  employed  to  repair  the  damage 
in  respect  of  which  they  were  paid,  he  can,  as  a  person  interested 
in  the  premises,  give  notice  to  the  insurer  (e)  to  employ  them 
towards  reinstating  such  damage,  and  in  that  way  obtain  what  he 


{z)   Weigall  v.  Waters,  6  T.  R.  488.     See  the  covenants  in  Barrell  v.  Tibhits, ' 
cited  sv/pra,  p.  278. 

(a)  Bulloeh  v.  Bomitt,  6  T.  E.  650.     44  &  45  Vict.  o.  41,  s.  10. 

(6)  Douglas  v.  Mur-phy  (1858),  16  U.  C.   (Q.  B.)  116.     Vernon  v.  Smith, 
5  B.  &  Aid.  1.    Doe  v.  Gladwin,  6  Q.  B.  953.    Piatt  on  Covenants,  183,  186-189. 

(c)  Leeds  v.  Cheetham  (1827),  per  Leach,  M.E.,  1  Sim.  146,  150,  50  L.  J. 
0.  S.  Ch.   105.     Lofft  V.   Deph   (1859),  28  L.  J.  Q.  B.  168. 

((f)  Leeds  v.  Cheetham,  1  Sim.  146. 

(«)  14  G-eo.  III.  0.  78,  s.  83. 
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The  law  of  Scotland. — "  The  law  of  Scotland  is  much  more 
favourable  to  a  tenant  than  the  law  of  'England.  In  England  it 
appears  to  be  the  rule  that  even  if  the  premises  let  should  be 
whoUy  destroyed  by  fire,  the  tenant  must  continue  to  pay  rent  for 
the  term  of  his  lease.  In  Scotland  a  much  more  reasonable  and 
equitable  rule  prevails.  If  the  premises  let  have  been  so  destroyed 
or  severely  damaged  that  they  have  become  no  longer  fit  for  occu- 
pation for  the  purpose  for  which  they  were  let,  the  tenant,  being 
deprived  by  danrnum  fatale  oi  the  subject  for  which  he  agreed  to 
pay  rent,  is  free  from  the  obligation  to  do  so.  This  equitable 
rule,  however,  is  subject  to  conditions,  one  of  which  is  that  the  part 
destroyed  must  be  essential  "(/).. 

Covenant  to  insure. — A  covenant  to  insure  is  now  a  usual  cove- 
nant in  a  lease,  which  a  landlord  is  entitled  to  have  inserted  in 
pursuance  of  an  agreement  to  take  a  lease  with  the  usual  covenants. 
And  the  lessee  cannot  demand  to  have  it  qualified  by  an  exemption 
from  the  rent  if  the  house  is  destroyed  (gr) . 

A  covenant  to  insure  does  not  make  the  tenant  an  insurer,  but 
obliges  him  to  find  security  of  a  certain  kind  to  protect  the  land- 
lord against  the  risk  of  fire.  An  insurance  under  it  is  of  the 
landlord's  interest. 

A  covenant  to  insure  with  a  named  office  or  specified  class  of 
offices  by  a  fire  policy  is  a  covenant  to  effect  such  a  policy  as  is 
the  usual  policy  of  the  ofEoes  in  question  at  the  date  of  the  lease, 
or  during  the  currency  of  the  lease,  and  therefore  if  such  usual 
policies  do  not  cover  loss  by  fire  caused  by  hostile  aircraft,  the 
covenant  does  not  bind  the  lessee  to  take  out  a  policy  which  does 
cover  that  risk  (h) . 

Form  of  covenant  to  mswe. — The  covenant  to  insure  is  not  void 
for  uncertainty  where  neither  the  words  against  fire  nor  the  name 
of  the  office  is  mentioned  (i) .  It  is  usual  either  to  name  particular 
insurers  or  to  insert  the  words  "  some  sufficient  office  "  {i.e.,  solvent 

(f). Allan  V.  Marldand,  20  So.  L.  R.  268.  Duff  v.  Fleming,  8  C.  S.  0. 
(3rd  series)  769. 

(jr)  Sharp  V.  MilUgan,  23  Beav.  419. 

(h)   Upjohn  V.  Hitchens;  Upjohn  v.  Ford  (1917),  34  T.  L.  R.  79. 

(«)  Doe  V.  Shewin,  3  Camp.  134. 
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i/iMiiiTh),  or  " 801111;  olliof:  to  b(;  a|)|)rovo(i  by  thi;  lessor."  But  the 
ri](;,'-,t  hiitisracl.oi-y  mcllioij  is  for  the  loHHor  to  insuro  and  charge 
iho  ijniniunjH  as  .'in  additional  rent.  This  method,  if  with  the 
iifidition  of  a  t^ovcnunt  by  him  to  H()cnd  tho  proceeds  in  roinstato- 
iiK^nt,  leaves  notliing  to  bo  dr^wirod. 

doiu-.nanl.  lo  rf/pair.     DiiirjiigoH  for  broach  of  a  covenant  bo  repair 
if  ii,  lire  )]ij,H  happon<'(J  uro  ii]c;i,Hurwl  by  the  cost  of  rebuilding  (/). 


lircacJi  of  efmerumt  io  inHim:.  \);imi',i.<^;i:h  for  breach  of  a  cove- 
nant to  insure  would  bo  tlio  iimount  of  damugvj  done  by  tho  fire 
not  <;xo(M'dirig  tlio  Hjjcoiiio  amount,  if  any,  for  which  the  insurance 
uiiH  to  fw  made  (/cj. 

Wficri;  tho  covciiiint  is  to  iimuro  Huliifiiontly,  and  it  is  broken, 
and  a  liro  bafifioiiH,  tlio  nifasuro  of  dunjiugo  is  tho  valuo  of  the 
buildings,  &c.,  that  bi'ing  the  limit  of  a  sufficient  insurance. 
Damag(;s  must  not  bo  (;al(;ulat(!(J  HO  as  to  give  new  for  old. 

It  is  no  answoi'  lo  an  action  for  broach  that  tho  landlord  might 
havi'  innuroiJ  and  (;ha,rgod  th(!  premium  a.s  an  additional  rent,  since 
tho  landlord  iw  orjtitlod  to  rely  on  tho  covenant  and  leave  the  tenant 
to  keep  the  buildings  injured  at  his  peril:  but  if  the  tenant  breaks 
his  eoveniint,  I  he  landlord  may  jiay  the  premium',  and  in  such  a 
eiisc,  if  a  loHH  oo'eurs,  t[ie  mea-sure  of  damage  for  tho  breach  will  bo 
merely  tl;e  amount  of  pr'efninmH  ho  jiaid  (/). 

Wfiero  no  losH  has  occurred,  tho  meaHure  of  damages  is  what 
it  would  eoHt  the  la.ndlord  to  put  himself  into  tin;  pOhsitiou  in 
which  he  would  have  Ix'tui  but  for  tlii>  omission  of  the  defen- 
dant (m),  i.('.,  th(!  premium  paid  to  kei^p  up  an  f^xisting  policy,  or 
obtain  a,  fresh  one,  or  take  out  ono  if  none  has  been  (;lIoetr;d  (n). 

Itclkj  jor  hrm/ih  oj  covenant  lo  insure. — Tho  Courts  of  Equity 
used  lo  hfjhl  that  Ijrea.eh  of  a,  covenant  to  ijiHure  was  wilful,  and 
onc'  for  which  com|jenHation  could  not  be  calculated  (o),  and  thorc- 

(j)  AlnyiHi  on   Dinnaj^OH  UHrj  (7th  ('(I.). 

(k)    /louj/lm  V.  Murplui,  Hi  U.  U.  C(i.   I!.)  113.     Ynlcx  v.  Dunnlar,  11  Ex.  15. 

(/;   DniijjliiH  V.  Murphy,  Hi  U.  0.  (Ci.  li.;  116. 

(»<;  iVIiiyi](!,  iJmnaKOH  295  (7l,ti  ed.J.  (UiadcH  v.  AUin,  13  C.  U.  'W-65, 
23  h.  J.  (!.  V.  107,  :i(H. 

(»;  Chiiiliim  V.  Uiivcr,  1  li.  «c  I!.  'Mh.  Qtn/.I.ei-  v.  7l/«///rx«H,,  9  (l  13.  D.  672, 
M  L.  .).  (i.  13.  44,  47  I..  T.  N.  S.  .''.fil,  31  W.  li.  75. 

(0)  linlje  V.   llanlH,  2  I'rico  208  noto.     J'latt,  Covi-minis  192. 
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fore  would  not  relieve  from  forfeiture  so  incurred.  Henoe  it 
becamo  needful  to  pass  22  &  '23  Vict.  c.  35,  ss.  4 — 9.  No  for- 
feiture, of  course,  was  worked  thereby,  unless  so  stipulated;  and 
without  a  forfeiture  clause  the  remedy  for  the  breach  was  merely 
an  action  for  damages. 

What  breach  works  forfeiture. — The  breach  must  be  substan- 
tial to  work  a  forfeiture.  Thus  an  insurance  in  the  lessor's  name  is 
not  a  substantial  breach  of  a  covenant  to  insure  in  name  of  lessor 
and  lessee  (p). 

But  to  insure  in  joint  names  when  the  covenant  is  to  insure 
in  the  lessor's  would  be  a  substantial  breach  (g),  since  the  lessee 
could  in  such  a  case  give  a  good  receipt  for  the  policy-moneys. 

To  leave  the  premises  uninsured  for  ever  so  short  a  time  is  a 
breach  (r) . 

Forfeiture  not  cured  by  ante-dating  receipt. — Where  a  breach 
has  been  committed,  the  insurers  cannot  cure  the  forfeiture,  if 
any,  incurred  thereby,  by  dating  back  the  receipt  (s)  for  the 
premium. 

Estoppel  of  lessor. — If  any  conduct  of  the  lessor  induces  the 
lessee  to  belieVe  he  is  doing  all  that  is  necessary  under  the  covenant, 
no  forfeiture  will  result  {t),  since  an  estoppel  is  worked  by  the 
lessor's  acts. 

Waiver  by  lessor. — The  lessor  waives  the  forfeiture  if  he  accept 
rent  falling  due  after  knowledge  of  the  breach;  but  the  breach 
is  a  continuing  breach,  and  the  waiver  operates  only  as  to  the 
portion  of  time  prior  to  such  waiver  (m).  22  &  23  Vict.  c.  35, 
the  statute  governing  relief  against  breach  of  covenant  to  insure, 
has  been  repealed  by  44  &  45  Vict.  c.  41. 

(j>)  Havens  v.  Middletan,  10  Ha.  641,  17  Jur.  271,  1  W.  R.  256.  Doe  v. 
Peck,  1  B.  &  Ad.  428. 

(?)  Penniall  v.  Harborne,  12  Jur.  159,  12  Q.  B.  368,  17  I..  J.  Q.  B.  94. 

(r)  Hey  v.  Wych,  2  Gale  &  D.  569,  12  L.  J.  Q.  B.  83,  6  Jur.  559.  Doe 
V.  Vlph,  13  Jur.  276,  18  L.  J.  Q.  B.  106. 

(s)   Wilson  V.  Wilson,  14  C.  B.  616,  18  Jur.  581,  23  L.  J.  0.  P.  137. 

(0  Doe  V.  Sowe,  1  Ey.  &  M:  343.    Doe  v.  Sutton,  9  C.  &  P.  706. 

(«)  Doe  V.  Gladwin,  6  Q.  B.  953.  Price  v.  Wormwood,  5  Jur.  N.  S.  472, 
33  L.  T.  149,  7  W.  B.  506.    Bridges  v.  Longman,  24  Beav.  27. 
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Relief  under  C.  A:  1881. — Under  the  present  law  these  cases 
are  only  important  to  show  what  amounts  to  a  forfeiture,  for  the 
High  Court  has  now  power  to  relieve  against  such  forfeiture  on 
such  terms  as  seem  just;  and  no  stipulation  or  provision  in  a 
lease  can  in  any  way  exclude  this  jurisdiction  (a;).  The  Court 
may  relieve  upon  terms  such  as  an  injunction  against  a  future 
breach,  or  restitutio  in  integrum,  or  damages  estimated  in  the 
manner  already  indicated. 

It  may  be  further  observed  that  a  landlord  cannot  now  succeed 
in  his  action  for  a  breach  of  covenant  to  insure,  if  he  seeks  a 
forfeiture  in  such  action,  unless  he  has  served  a  notice  on  the 
lessee  requiring  him  to  remedy  the  breach  and  to  pay  a  money 
compensation  for  the  breach;  and  unless  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breach  to  the  landlord's  ■ 
satisfaction,  if  it  is  capable  of  being  remedied.  Forfeiture  there- 
fore for  breach  of  covenant  to  insure  is  now  virtually  impossible  (y). 

Repeal  of  22  d  23  Tict.  c.  36,  ss.  4—9.  E#ecfe.— Through  the 
repeal  by  the  Conveyancing  Act,  1881,  of  22  &  23  Vict.  c.  35,. 
ss.  4 — 9,  the  protection  (no  longer  really  needed)  of  an  assignee 
of  a  lease,  to  whom  the  last  receipt  for  rent  has  been  produced,  is 
withdrawn.  On  the  otlier  hand,  the  landlord  no  longer  has  the 
benefit  of  an  informal  insurance  by  the  tenant,  given  by  sect.  7  of 
that  Act. 

Title  to  proceeds. — Where  the  tenant  covenants  to  insure  in  the 
landlord's  name,  he  is  not  entitled  to  receive  the  policy-moneys  in 
case  of  a  fire,  or  to  employ  them  in  reinstatement,  or  to  reinstate 
and  then  demand  the  policy -moneys  (z) . 

It  may  even  be  doubted  whether  if  he  allows  the  landlord  tO' 
receive  the  money  he  can  insist  on  its  being  employed  in  reinstate- 
ment (a).  But  he  is  clearly  entitled  to  serve  a  notiee  to  reinstate 
upon  the  insurer,  and  by  that  method  to  obtain  the  benefit  of  the? 

(x)  44  &  45  Vict.  c.  41,  s.  14  (2).  Quilter  v.  Mapleson,  9  Q.  B.  D.  672^ 
52  L.  J.  Q.  B.  44,  47  L.  T.  N.  S.  561,  31  W.  E.  75.  Woodfall's  Landlord 
aad  Tenant  367  (17th  ed.). 

(y)  44  &  45  Viot.  c.  41,  s.  14  (1). 

(z)   Garden  v.  Ingram,  23  L.  J.  Ch.  478,  per  Lord  St.  Leonards. 

(a)  See,  however,  jRen;jard  v.  Arnold.  10  Ch.  App.  386,  23  W.  R.  804. 
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policy  (6).     And  the  landlord  has  the  same  right  respecting  any 
insuranoo  effected  by  the  tenant  on  his  own  account  (c) . 

Separate  inswance  hy  landlord  and  tenant. — Where  the  lessee 
is  under  covenant  to  insure,  and  the  landlord  also  insures  the  same 
interest  on  his  own  account,  the  landlord  would  seem  to  be  covered 
in  both  cases,  and  the  insurers  would  be  entitled  to  contribution' 
inter  se,  where  the  insurances  exceeded  the  whole  value  of  the 
premises,  or  the  fire  was  only  partial.  But  in  such  case  the 
landlord  will  not  be  allowed  to  increase  the  liability  of  the  tenant 
or  to  diminish  the  benefit  of  his  policy,  and  will  be  obliged  to 
bring  into  account  what  he  has  received  on  his  policy  (d) . 

Double  insurance. — For  instance,  if  both  insured  for  5001.  on 
a  house  worth  7001.,  in  case  of  total  loss  3501.  wguld  be  paid  on 
each  policy,  and  the  landlord  would  be  obliged  to  account  to  the 
tenant  for  1501.,  the  amount  whereby  the  benefit  of  the  latter's 
policy  effected  under  a  covenant  in  his  lease  would  be  diminished. 
If  damage  were  done,  say  to  1001.,  each  would  receive  501.  But 
the  landlord  would  have  to  hand  over  the  50^.  which  he  received, 
or  spend  it  in  reinstatement. 

Where  a  tenant  being  under  a  covenant  to  repair,  &ic.,  but  not 
to  insure,  does  insure,  such  policy  is  not  an  insurance  of  the 
landlord's  interest,  but  of  the  tenant's  liability,  and  in  such  a 
case  no  contribution  would  take  place  between  the  insurers  if  the 
landlord  insured,  and  the  tenant  would  not  be  harmed  by  such  an 
insurance  (e). 

Option  to  purchase  hy  tenant  hound  to  insure. — Where  a  tenant 
tound  to  insure  has  an  option  to  purchase,  he  can  insist  on  the 
proceeds  of  a  policy  effected  by  him  being  taken  pro  tanto  in 
satisfaction  of  the  purchase-money  (/) . 

Tenant's  insurable  interest  in  rent. — A  covenant  to  pay  rent 
continues  in  force  even  after  the  destruction  of  the  property  in 

(5)  Undei-  sect.  83  of  14  Geo.  III.  c.  78. 
(e)    Reynard  v.  Arnold,  sii/pra. 

{d)  Ibid.     And  see  SriscpU  v.  Driscoll  (1918),  W.  C.  &  I.  310. 
(e)  Darrell  v.  TibUts,  5  Q.  B.  D.  560,  50  L.  J.  Q.  B.  33,  29  W.  E.  66,  42 
I..  T.  N.  S.  797. 

(/)  Reynard  v.  Arnold,  supra. 
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respect  -whereof  it  is  payable  {g) .  This  liability  gives  the  tenant 
who  incurs  it  an  insurable  interest  in  his  rent  which  most  offices 
are  willing  to  cover.  Where  the  covenant  to  pay  rent  is  so  qualified 
as  to  exclude  this  liability,  the  rent  will,  in  case  of  a  partial  loss, 
be  apportioned  (^) .  But  even  a  covenant  excluding  the  liability 
to  repair  in  case  of  casualties  by  fire  will  not  remove  the  liability 
for  rent  (i) .  It  is  therefore  prudent,  in  all  cases  where  liability 
to  pay  rent  in  case  of  fire  is  not  clearly  excluded,  for  the  lessee  to 
insure  hi^i  rent. 

Where  a  tenant  is  in  no  way  responsible  in  case  of  fire,  he  may 
still  be  entitled  to  insure,  to  secure  himself  against  loss  of  the 
benefit  of  his  term  by  the  happening  of  a  fire,  or  loss  of  premises 
for  which  he  is  liable  to  pay  rent  for  a  term.  But  the  value  of 
the  tenant's  interest  not  being  commensurate  with  the  value  of 
the  fee  simple,  he  could  not,  on  an  insurance  on  his  own  interest, 
recover  the  fee  simple  value  (it)  except  by  way  of  reinstatement. 
To  hold  otherwise  would  enable  him,  by  adequate  insurance,  in 
case  of  fire  to  put  himseK  into  the  freeholder's  shoes. 

Covenant  to  insure  loss. — Where  a  contract  is  made  to  insure 
the  property  of  another,  and  that  is  burnt,  and  the  contractori 
becomes  bankrupt,  the  owner  of  the  property  may  prove  in  the 
bankruptcy  for  the  value  of  the  property  lost.  It  does  not  seem; 
to  matter  whether  the  contract  is  to  effect  an  insurance  or  one  to  be 
liable  for  damage  by  fire.  But  the  claim  of  the  owner  must 
arise  from  damage  suffered  before  the  bankruptcy.  It  might  at 
first  seem  a  mere  claim  for  unliquidated  damages,  but  the  Court 
in  the  case  cited  below  held  that  the  quantity  and  quality  of  the 
timber  was  settled  before  the  bankruptcy,  and  that  the  value  was 
regulated  by  the  market  price,  and  that  a  proof  for  its  value  at 
that  price  was  admissible  (Z). 

(<?)  Solzapfel  V.  Balcer,  18  Ves.  115.  Baker  v.  Eolzapfel,  4  Taunt.  45 
(1811).  Lofft  V.  Dmis,  28  L.  J.  Q.  B.  171.  Packer  v.  Gibbins,  1  Q.  B.  421. 
Izon  V.  Gorton,  5  Bing.  N.  C.  501  (1839). 

(h)  Taylor  v.  Caldwell,  3  B.  &  S.  826,  32  L.  J.  Q.  B.  164,  11  W.  E.  726', 
8  L.  T.  N.  S.  356. 

(0  Belfour  v.  Weston,  1  T.  E.  310  (1786),  and  Pender  v.  Ainsley  (1767) 
<iherein  cited. 

(Tc)  CastellaAn  v.  Preston,  11  Q.  B.  D.  380,  per  Bowen,  L.J. ; -reported  also 
52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  E.  557. 

(0  Ex  parte  Bateman,  25  L.  J.  Bkcy.  19,  2  Jur.  N.  S.  365. 
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CHAPTER  XV. 

MORTGAGE. 

The  mortgagor  and  his  assignee  in  bankruptcy  has  an  insurable 
interest  in  so  much  of  the  property  mortgaged  by  him  as  is  of  an 
insurable  nature.  Whatever  the  number  of  mortgages  he  is  equit- 
able owner  still,  and  his  right  to  insure  remains  co-extensive  with 
the  value  of  the  property  (a) .  In  case  of  loss  the  mortgagor  has 
a  perfect  right  to  look  to  his  indemnity  from  the  insurers  as  a 
means  of  dischargting  the  incumbrances  in  the  place  of  the  pro- 
perty itself.  The  incumbrances  do  not  cease  with  the  loss,  and 
the  whole  loss  is  the  mortgagor's  and  he  remains  personally  liable 
for  the  mortgage  debt;  for  "every  mortgage  implies  a  loan,  and 
every  loan  implies  a  debt,  for  which  the  property  of  the  borrower 
is  liable,  though  he. have  neither  entered  into  a  bond  nor  covenant 
for  payment  of  it"  (&). 

Mortgagor's  interfiSf  cmses  on  foreclosure. — The  mortgagor's 
insurable  interest  in  the  mortgaged  properties  does  not  cease  until 
foreclosure  absolute,  and  the  extinction  of  all  equities  in  his 
favour  (c) ;  and  in  Canada  until  the  mortgage  debt  has  been  paid, 
though  foreclosure  has  taken  place,  on  the  ground  that  the  mort- 
gagor is  still  liable  (d) .  In  a  recent  American  case  the  mortgagor 
was  held  to  have  an  interest  though  the  mortgagee  had  sold,  as 
the  sale  was  set  aside. 

Mortgagee's  insurable  interest. — A  mortgagee  as  such  has  only 
a  partial  interest  in  any  insurable  property  comprised  in  his 
security.    His  mortgage  interest  is  limited  to  the  amount  of  his 

(a)  Glover  v.  Black,  1  Wm.  Bl.  396,  3  Burr.  1394. 

(6)  Fisher,  Mortgages,  vol.  2,  p.  679. 

(c)  Thompson  v.  Grant,  i  Madd.  438.  See  Angell  Ins.  p.  100  for  American 
cases  hereon.     Stephens  v.  Illinois,  43  111.  327. 

((Z)  Parsons  v.  Queen  Insurance,  29  U.  0.  (C.  P.)  188,  211.  This  case  came 
to  the  Privy  Council  on  another  point,  7  App.  Cas.  96. 
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mortgage  debt  by  the  terms  of  14  Geo.  III.  c.  48  (e).  Any  fire 
policy  effected  in  virtue  of  his  mortgage  interest  is  merely  a  col- 
lateral security  for  his  debt,  for  "  tlie  contract  of  insurance  con- 
tained in  a  marine  or  fire  policy  is  a  contract  of  indemnity  and 
indemnity  only,  and  the  insured,  in  case  of  a  loss  against  which 
the  policy  has  been  made,  shall  be  fully  indemnified,  but  shall 
never  be  more  than  fully  indemnified "(/) .  Such  mortgage 
interest  has  in  New  Brunswick  been  decided  to  end  on  foreclosure 
absolute,  and  if  a  fire  happen  thereafter  the  mortgagee  cannot 
recover  on, the  policy  effected  by  him  as  mortgagee  (gf);  and  he 
cannot,  in  case  of  a  fire,  recover  more  than  the  amount  due  at  the 
time  of  the  fire  upon  his  security,  because  tliat  is  the  measure  of 
his  loss,  and  the  contract  is  only  one  of  indemnity.  The  same  rule 
also  exists  in  Canada  Qi) .  Such  a  policy  will  not,  according  to 
some  American  authorities,  cover  further  advances,  unless  it  be 
specially  so  stipulated  (^),  so  that,  though  the  mortgage  deed  may 
contemplate  further  advances,  only  the  unpaid  balance  of  the 
amount  due  at  the  time  when  the  policy  was  effected  can  be 
recovered.  This  would,  however,  seem  to  be  at  variance  with 
English  law;  for  "a  person  who  has  a  limited  interest  may  insure 
nevertheless  on  the  total  value  of  the  subject-matter  of  the  in- 
surance, and  he  may  recover  the  whole  value  subject  to  these  two 
provisions.  First  of  aU,  the  form  of  his  policy  must  be  such  as  to 
enable  him  to  recover  the  total  value,  because  the  assured  may  so 
limit  himself  by  the  way  in  which  he  insures  as  not  really  to  insure 
the  whole  value  of  the  subject-matter;  and  secondly,  he  must 
intend  to  insure  the  whole  value  at  the  time"  (/c).  It  therefore 
seems  that  if  the  policy  is  such  as  to  cover  the  full  value  of  the 

(e)  See  per  Bowen,  L.J.,  in  Castellain  v.  Preston,  11  Q.  B.  D.  380,  52 
L.  J.  Q.  B.  366  at  376,  49  L.  T.  N.  S.  29,  31  W.  B.  657. 

(/)  Castellain  v.  Preston,  11  Q.  B.  D.  386,  per  Brett,  L.J. 

(g)  Gaskin  v.  Phcenix,  6  Allen  (New  Bruns.)  429.  See  also  Smith  v. 
Columbian,  17  Penn.  253.  Seeing  that  he  has  only  insured  a  special  interest, 
and  not  the  premises.  But,  contra,  see  Bailey  v.  American  Ins.  Co.,  5  McCrary 
(U.  S.  Oirc.  Ot.)  221. 

(Jo)  Ogden  v.  Montreal,  3  U.  C.  (O.  P.)  497,  and  see  Ebsivorth  v.  Alliance' 
Co.,  43  L.  J.  C.  P.  394  n.,  a  case  of  insurance  of  a  partial  interest  or  lien. 
And  also  Johnston  v.  North  British  and  Mercantile,  1  Holm'es  (U.  S.  Circ.  (it.) 
117.    Humphreys  v.  Bartford  Fire,  15  Blatch.  (U.  S.  Giro.  Ct.)  504. 

(i)  Smith  V.  Columbia,  17  Penn.  253. 

(Jc)  Castellain  v.  Preston,  11  Q.  B.  D.  at  398,  per  Bowen,  L.J.  See  note  (e), 
si^pra. 
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property  insured, ,  the  mortgagee  might  recover  to  the  full  extent 
of  his  interest  therein,  whether  such  interest  were  created  by 
original  advance  or  further  advance.  The  mortgagor  has  no 
interest  in  a  mortgagee's  policy  effected  with  the  mortgagee's  own 
(moneys,  and  not  in  pursuance  of  any  agreement  between  them  (1). 

Beiinstatemeait .—^ut  by  the  operation  of  sect.  83  of  the  old 
Metropolitan  Building  Act  (w)  (left  unrepealed  by  the  ]\ietro- 
politan  Building  Act,  7  &  8  Viat.  c.  84),  the  moi'tgagor  or  mort- 
gagee may  insist  on  the  proceeds  of  a  mortgagee  or  mortgagor's 
policy  being  applied  towards  reinstatement  (n) . 

Mortgagee's  right  to  charge  premiums. — In  the  absence  of 
express  stipulation,  a  mortgagee  could  not,  independent!}'  of 
statute  (o),  charge  in  account  the  premiums  paid  by  him  upon  an 
insurance  of  the  property  against  fire  (p),  nor  could  he  (even  though 
the  mortgagor  had  covenanted  to  insure  against  fire  and  neglected 
to  do  so)  as  against  a  subsequent  incumbrancer,  himself  insure 
the  mortgaged  premises  and  add  the  sums  so  paid  to  his  mortgage 
debt  (q).  Chattels  do  not  come  within  the  scope  of  14  Geo.  III. 
c.  78,  s.  83,  and  reinstateiment  of  them  cannot  be  had.  Conse- 
quently the  mortgagee  cannot  be  made  to  expend,  in  reinstating 
fixtures  which  were  not  attached  to  the  freehold,  money  arising 
from  an  insurance  thereon  effected  on  his  own  account  (r) . 

Mortgagee's  right  in  mortgagor's  policy. — If  the  mortgagor 
after  the  mortgage,  and  in  the  absence  of  any  agreement  by  him 
to  insure,  does  insure,  the  mortga,gee  could  not,  until  the  passing 
of  the  Conveyancing  Act,  1881,  claim  to  be  paid  out  of  the  pro- 

(0  Dohsen  v.  Laud,  8  Hare  216,  14  Jur.  221,  19  L.  J.  Ch.  484.  King  v. 
State  Mut%uil,  61  Mass.  (7  Oush.)  1.  Nordyhe  Co.  v.  Gery,  1  Am.  St.  Eep. 
219  and  notes. 

(m)  14  Geo.  III.  o.  78. 

(«)  Ex  parte  Gordy,  4  De  G.  J.  &  S.  477,  13  W.  R.  i60,  34  L.  J.  Bkoy.  1, 
11  L.  T.  N.  S.  319,  10  Jur.  N.  S.  1085.  Sinnott  v.  Bojvdaii,  (1912)  2  Ch.  414. 
Westminster  Fire  v.  Glasgow,  S;o.,  13  App.  Cas.  699. 

(o)  44  &  45  Vict.  0.  41,  s.  19  (2). 

Qp)  Bellamy  v.  Briohenden,  2  J.  &  H.  137. 

(?)  Brooh  V.  Stone,  34  L.  J.  Oh.  251,  12  L.  T.  N.  S.  114,  13  W.  E.  401 
(1865). 

(»•)  Ex  parte  Gorely,  vJn  siffpra.  Re  QuiaJce's  Trusts,  Poltimore  v.  Quioke, 
(1908)  1  Ch.  S87,  ante,  p.  259. 
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oeeds  of  such  insurance  (s) .  Ho  could,  however,  if  the  insurance 
inom>7  had  not  been  paid  over,  insist  on  its  being  applied  in  rein- 
stateinont  (t).  Noav,  ho-\vever,  by  the  Conveyancing  and  Law  of 
Property  Act,  1881  (»),  a  mortgaij'oo,  where  the  mortgage  is  made 
by  deed,  will  have  the  power,  to  the  like  extent  as  if  it  had  been 
expressed  in  terms  by  the  mortgage  deed,  "at  any  time  after  the 
date  cl'  the  mort-gago  deed,  to  insure  and  keep  insured  against 
loss  or  damago  by  fire  any  building,  or  any  effects  or  property  of 
an  insurable  nature  whether  affixed  to  the  freehold  or  not,  being 
or  forming  part  of  the  mortgaged  property:  and  the  premiums 
paid  for  any  such  insurance  shall  be  a  charge  on  the  mortg-aged 
property  in  addition  to  the  mortgag-e  money,  and  with  the  same 
priority,  and  with  interest  at  the  same  rate  as  the  mortgage 
money  "  (r). 

Couvci/tmciiH)  Act,  1881,  ,>;.  '23. — And  by  sect.  23  of  the  same 
Act  it  is  provided  that — "  (1)  The  aanount  of  an  insurance  effected 
by  a  niortgagiv  against  loss  or  damage  h\  fire  midcr  the  power 
in  that  behalf  conferred  by  this  Act  shall  not  exewnl  the  amount 
specified  in  the  mortgage  deixl,  or,  if  no  amount  is  therein  specified, 
then  shall  not  exceed  tAVO  third  parts  of  the  amount  that  would 
be  requii"ed  in  eas<^  of  total  deatruction  to  restore  th(^  property 
insured. 

"  (2)  An  assuraaice  shall  not,  under  the  power  conferred  by 
this  Act,  be  effect wi  by  a  mortg-ag-ee  in  any  of  the  following  cases 
(namely): — 

"  AA'here  there  is  a  declaration  in  the  mortg-age  deed  that  no 
insurance  is  required. 

"Where  an  insurance  is  kept  up  by  or  on  behalf  of  tlie  mort- 
gagor in  accordance  with  the  mortgage  deed. 

"Where  the  mortgage  deed  contains  no  stipulation  respecting 
insurance,  and  an  insurance  is  kept  up  by  or  on  behaK  of  thiS 
mortgagor,  to  the  amoimt  in  A\hich  tl>e  mortgagee  is  by  this  Act 
authorise^l  to  insure. 

(,,■<■)  11  Dav.  56.     Lf>~^  v.   WhittU-u.  2  Eq.  143,  35  L.  J.  Ch.  412,  14  L.  T. 
N.  S.  4TJ,  14  W.  E.  534.     Sw  An^  114,  s.  60. 

it)  K.I-  /firtr  (iaif/u.  Siintott  v,  Bo\rden,  «W  supra. 
(«)  44  *:  45  Viot.  c".  41. 
(r)  Sect.  19,  clause  2. 

P.  19 
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"  (3)  All  money  received  on  an  insurance  effected  under  the 
mortgage  deed  (tv)  or  under  this  Act  shall,  if  the  mortgagee  so 
requires,  be  applied  by  the  mortgagor  in  making  good  the  loss  or 
damage  in  respect  of  which  the  money  is  received. 

"  (4)  Without  prejudice  to  any  obligation  to  the  contrary  im- 
posed by  law,  or  by  special  contract,  a  mortgagee  may  require  that 
all  money  received  on  an  insurance  be  applied  in  or  towards  dis- 
charge of  the  money  due  under  his  mortgage." 

Puisne  incwmhrancers  and  reinstatement. — A  question  was 
raised  by  Lord  Selborne  in  the  Westminster  Fire  case  (,r)  as  to 
whether  puisne  incumbrancers  who  have  insured  can  Require  the 
amount  payable  to  prior  incumbrancers  under  another  policy  to 
be  applied  in  reinstating  the  premises.  In  Sinnott  v.  Bowden  (y), 
however,  Parker,  J.,  after  considering  the  doubt  raised  by  Lord 
Selborne,  was  of  opinion  that  they  could. 

Conveyancing  Act,  1881. — The  Act  imposes  no  obligation  to 
insure  upon  the  mortgagor.  It  simply  gives  in  certain  cases  to  the 
mortgagee  the  power  to  effect  and  keep  up  a  policy  and  pay  the 
premiums;  which  will  become  a  charge  on  the  mortgaged  property 
in  addition  to  the  mortgage  money,  and  the  mortgagee  can  only 
charge  the  mortgagor  the  premiums  on  an  insurance  not  exceeding 
the  amount  agreed  in  the  mortgage  deed,  or,  if  none  be  thero 
agreed,  two-thirds  of  the  cost  of  reinatating,  seat.  23  (1),  and  he 
cannot  charge  the  mortgagor  with  premiums  in  the  face  of  con- 
trary stipulations. 

The  Act  applies  to  mortgage  hy  deed.—ihe  Act  applies  only 
to  a  mortgage  by  deed.  Where  an  equitable  mortgage  exists 
with  an  agreement  to  execute  a  legal  mortgage,  the  mortgagee  can 
compel  the  execution  of  the  latter;  but,  it  would  seem  from  the 
terms  of  the  Act,  could  not  exercise  his  statutory  rights  until 
the  execution  of  such  deed. 

Two-thirds  value  insurable. — The  limit  of  insurance  for  which 
the  premiums  can  be  charged  to  the  mortgagor,  two-thirds  of 

(»;)   See  as  to  these  words,  Sinnott  v.  Bowden^  (1912)  2  Ch.  414. 
(x)   Westminster  Fire  Office  v.   Glasr/oii',  ^c,  13  App.  Cas.  699  (see  Lord 
Selborne's  opinion  at  page  714),  59  L.  T.  641. 
(«/)    (1912)  2  Ch.   at  p.  420. 
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th-e  cost  of  reinstatememt,  seems  based  on  the  usual  limit  of  a 
mortgagee's  advance. 

Reinstatement  under  Conveyancing  Act,  1881. — The  Act  pro- 
vides for  a  defect  in  sect.  83  of  14  Geo.  III.  c.  78,  by  giving  the 
mortgagee  a  power  to  insist  on  the  proceeds  of  any  insurance 
effected  under  the  mortgage  deed  or  the  Act  being  employed  in 
reinstating  the  premises,  sect.  23  (3),  whether  the  same  have  or 
have  not  been  paid  over  to  the  insurer.  Sect.  83  only  compels, 
insurers  to  reinstate  on  the  request  of  parties  interested  in  the 
property  insured,  but  does  not  oblige  either  of  such  parties,  to 
whom  the  insurer  may  have  paid  over  the  insurance  money,  to 
reinstate  on  the  request  of  the  other  parties  interested.  These 
statutory  provisions  do  not  affect  the  mortgagee's  right  to  insure 
the  whole  amount  of  his  mortgage  debt  in  a  case  where  he  is  in- 
sufficiently secured  by  politics  to  tte  amounts  aforesaid.  But 
he  would  be  unable  to  charge  the  mortgagor  with  the  premiums 
on  any  amount  in  excess  of  what  is  specified  in  the  statute,  and 
would  be  liable  to  have  the  proceeds  of  his  policy  applied  in  rein- 
stating the  premises  if  the  mortgagor  so  desired  it  {z) . 

Settled  Land  Act,  1882. — Where  improvements  are  effected 
under  the  Settled  Land  Act,  1882  (a),  and  the. tenant  for  life,  or 
any  successor  having  a  limited  interest,  is  obliged  to  insure  the 
same  under  sect.  28  (1)  it  would  seem  that,  if  these  improvements 
were  damaged  by  fire,  the  tenant  for  life,  or  successor,  could 
not  pay  the  proceeds  of  an  insurance  on  such  improvements  to 
a  mortgagee  thereof  without  becoming  liable  to  the  remainderman, 
sect.  28  (5). 

Mortgagee  of  lessee  insuring  not  entitled  to  policy  'money. — 
And  if  a  lessee  insured  in  pursuance  of  his  covenant  in  his  lease, 
it  would  seem  that  the  mortgagee  of  the  leasehold  interest  could  not 
elaim  the  proceeds  of  thg  policy  (b)  as  against  the  lessor. 

Besides  those  cases  in  which  the  insurance  has  been  effected! 

(z)  Reynurd  y.  Ai-nohl,  10  Ch.  App.  386,  23  W.  R.  804. 

(a)  45  &  46  Vict.  c.  38,  amended  by  50  &  51  Viot.  o.  30,  s.  2. 

(b)  44  &  45  Vict.  c.  41,  s.  23  (4),  but  see  Garden  v.  Ingram,  23  L.  J.  Ch. 
274,  23  L.  J.  478. 

19   (2) 
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either  without  any  stipulation  between  the  parties  or  to  supple- 
iment  a  default  by  the  mortgagor,  questions  arise  as  to  the  proceeds 
of  policies  effected  under  contract. 

Right  to  proceeds  of  poliey. — Where  lessor  or  lessee  covenants- 
to  repair,  the  covenantee  would  have  no  claim'  on  a  fire  policy 
taken  out  for  the  purpose  of  protection  against  liability  to  repair 
in  case  of  fire  (<?),  but  it  would  be  difGerent  in  case  of  a  covenant  to 
insure.  In  Garden  v.  IngrcM  (d)  a  lessee  under  covenant  to  insure 
and  apply  the  proceeds  of  the  policy  in  reinstatement  mortgaged 
his  term,  the  mortgage  deed  containing  no  covenant  as  to  insurance. 
A  policj'^  was  on  foot  in  accordance  with  the  lease,  when  a  fire 
happened,  and  the  mortgagee  had  assigned  his  interest  with  benefit 
of  policy.  The  Lord  Chancellor  decided  tliat  the  mortgagor  could 
not  claim  a  lien  upon  the  policy  for  money  expended  Dy  him 
voluntarily  in  reinstatement,  as  both  insurance  office  and  lessor 
could  insist  upon  the  policy  moneys  being  wholly  expended  on 
reinstatement.  He  decided  further,  that  since  the  object  of  the 
insurance  was  reinstatement,  the  mortgagor  could  not  claim  the 
policy  moneys  as  against  the  mortgagee  so  as  to  defeat  that  object; 
and  that  such  being  the  original  destination  of  the  money,  and 
the  lessee  being  powerless  to  prevent  reinstatement,  ■  it  was  im- 
material to  decide  whether  the  benefit  of  the  policy  passed  to  the 
mortgagee's  vendee. 

The  mortgagee  ha.d  exercised  his  power  of  sale  with  benefit 
of  policy,  so  that  the  lessee's  interest  in  the  premises  had  ceased. 
This  was  held  not  to  affect  the  validity  of  the  policy,  inasmuch 
as  the  lessor's  interest  in  the  premises  continued,  but  to  deprive 
the  lessee  of  all  benefit  of  the  indemnity  promised  by  the  policy, 
since  he  had  not  the  property  in  respect  of  which  it  was  to  be 
given.  In  an  American  case,  where  a  mortgage  contained  a 
covenant  by  the  mortgagor  to  insure,  and  the  purchaser  of  the 
equity  of  redemption  obtained  by  his  agent  a  policy  payable  in 
case  of  loss  to  the  mortgagee,  the  latter  was  held  entitled  to  the 
proceeds  under  the  circumstances  of  the  case  (e) . 

(c)  Srown  v.   Quilter,  2  Eden  210,  Amb.  619.     Leeds  v.  CheetJuimfl  Sim. 
146,  5  L.  J.  0.  S.  Ch.  105. 
id)  23  L.  J.  Ch.  478. 
(e)  Keid  v.  M'Crum,  91  N.  Y.  412. 
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This  ease  enables  the  mortgagee,  not  to  appropriate  the  pro- 
ceeds of  the  lessee's  policy,  but  to  insist  on  its  being  Uised  acoord- 
ing  to  the  covenant.  In  the  particular  case  the  mortgagee's 
vendee  had  become  by  conveyance  the  actual  lessee.  Now,  how- 
ever, the  whole  dijSiculty  has  been  set  at  rest  by  sect.  23  (4)  of 
the  Conveyancing  Act,  1881  (/). 

jS'O  right  of  reinstatement  under  bill  of  sale. — This  section  also 
oovers  Lees  v.  Whitele^y^,  2  Eq.  149,  in  which  case  a  bill  of  sale 
holder,  who  had  stipulated  for  insurance  but  not  for  appropriation 
of  the  policy  moneys  to  the  debt,  was  held  to  have  no  equity  to 
receive  the  proceeds  of  the  policy  as  against  the  assignees  of  the 
grantor,  who  had  become  bankrupt.  Kindersley,  V.-C,  declined! 
to  import  any  term  into  the  contract,  or  to  imply  it  from  the 
nature  of  the  stipulation  therein  contained.  A  bill  of  sale  on 
chattels  does  not,  as  would  a  mortgage  on  realty,  give  the  holder 
any  right  to  insist  on  reinstatement  (gr). 

Mortgagee  obliged  to  transfer  instead  of  re-convey. — As  a  mort- 
^■agee  may  now  be  compelled  to  transfer  his  mortgage  in  lieu  of 
recraiveyanoe  (A),  a  question  may  arise  as  to  an  insurance  effected' 
in  his  name,  in  pursuance  of  the  statutory  powers  given  by  sects. 
19, 23,  of  the  Conveyancing  Act,  1881. 

Since  the  premiums  in  respect  of  such  insurance  are  to  be  a 
charge  on  the  mortgaged  property  in  addition  to  the  mortgage 
money,  with  the  same  priority  and  at  the  same  interest  {i),  it 
would  seem  that  the  mortgagor  could  compel  the  mortgagee  to  do 
all  things  necessary  to  obtain  the  assent  of  the  insurers  to  a  transfer 
of  the  policy  with  the  mortgage,  and  the  result  would  seem  to  be 
the  same  if  the  mortgagee  transferred  to  his  own  accord  instead 
of  at  the  request  of  the  [mortgagor,  since  the  effect  of  the  premiums 
being  so  charged  on  the  property  is  virtually  to  make  the  policy 
a  part  of  the  security. 

The  position  of  the  insurers  is  not  altered  by  the  Act.  They 
could  not,  before  or  after  it,  be  compelled  to  assent  to  a  transfer. 

(/)  See  Marriage  v.  Royal  Exchange  Assurance,  18  L.  J.  Ch.  216. 
{g)  Ex  parte  Gorely,  4  De  G.  J.  &  S.  477,  34  I>.  J.  Bkcy.  1,  H  L.  T.  N.  S. 
319,  13  W.  R.  60,  10  Jnr.  N.  S.  1085.     Re  Quicke's  Trusts,  p.  159,  supra. 
Qi)  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  15. 
(0  Sect.  19. 
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Joint  insurance  by  mortgagor  and  mortgagee. — Where  mort- 
gagor and  mortgagee  effect  a  joint  insurance  on  the  mortgaged 
estate,  neither  can  apply  the  proceeds  of  the  insurance,  which  is  a 
joint  security,  irrespectively  of  the  claims  of  the  other.  So  the 
assignees  in  bankruptcy  of  a  mortgagor  who  had  received  the 
proceeds  of  a  joint  policy  were  ordered,  at  the  suit  of  the  mortgagee,, 
to  pay  them  into  the  Court  of  Chancery,  although  they  had  already 
been  paid  into  the  mortgagor's  account  in  bankruptcy  (fc) . 

Receipt  of  on'e  sufficient. — Nevertheless,  in  the  case  of  a  joint 
insurance  the  receipt  of  the  one  wlio  had  the  policy  would  be  a 
sufficient  discharge  to  the  insurance  company  (?);  and  Lord  Den- 
man  said(m):  "The  covenant  to  insure  in  the  names  of  three 
persons  is  not  complied  with  by  insuring  in  the  names  of  those 
three  and  another;  that  other  party  may  receive  the  money  from 
the  insurance  company  in  case  of  fire  or  he  may  release  an  acdon 
brought  to  recover  the  amount." 

Power  to  charge  premiums  against  rroortgagor. — Premiums  paid 
by  the  mortgagee  to  insure  the  mortgaged  property  against  fire 
,  will  not  be  allowed  to  the  mortgagee  in  his  account,  and  cannot  be 
charged  on  the  mortgaged  property  except  by  express  contract  in 
that  behalf,  or  in  virtue  of  statutory  powers  (») .  This  is  so  even 
where  the  mortgagor  has  covenanted  to  insure  and  the  mortgagee- 
has  paid  the  premium  on  his  default.  In  such  a  case  the  mort- 
gagee cannot  add  the  premiums  so  paid  to  his  mortgage  debt  as. 
against  a  subsequent  incumbrancer  (o). 

Principle  of  decision. — The  principle  upon  which  the  decisions 
cited  go  is  that  if  the  mortgagee  insures  for  his  own  benefit, 
and  is  not  liable  to  aooount  for  the  proceeds  of  his  policy  in  case 
of  a  loss,   he  cannot, debit   the  mortgagor  with   the  premiums. 

(A)  Sogers  v.  GrazehiOoTee,  12  Sim.  557. 

(I)  2  Eol.  Abr.  410  (D.),  pt.  1,  5. 

(m)  Penniall  v.  Rarborne,  12  Jur.  161,  17  L.  J.  Q.  B.  94,  11  Q.  J3.  368. 

(»)  Dobson  V.  Laud,  8  Ha.  216,  19  L.  J.  Ch.  484,  14  Jur.  pt.  2,  221. 
Bellamy  v.  Brie/eenden,  2  J.  &  H.  137,  32  Beav.  434.  44  &  45  Viet.  e.  41,. 
s.  19  (u). 

Co)  Brooke  v.  Stone,  34  L.  J.  Ch.  250,  12  L.  T.  N.  S.  114,  13  W.  R.  401. 
But  see  Scholefield,  v.  Lockwood,  33  L.  J.  Oh.  106,  9  Jur.  N.  S.  738,  1258, 
11  W.  B.  555,  where  Lord  Romilly  allowed  them,  as  mortgagor  was  under 
icovenant  to  insure,  8  L.  T.  N.  S.  409. 
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WheDi  mortgagee  may  charge  prewdums. — Consequently,  where 
tlie  insurance  is  authorised  by  the  mortgagor,  or  in  the  mortgage 
deed,  and  is  for  the  mortgagor's  benelit,  the  mortgagee  will  be 
entitled  to  his  premiums,  in  aocount  or  'Otherwise,  even  where 
the  policy  effected  by  him  does  not  actually  conform  to  the  terms 
of  the  deed  (p).  ' 

These  rules  of  law  apply  only  to  such  mortgages,  if  any,  as  were 
effecte<l  before  the  28th  August,  1860,  when  Lord  Cranworth's 
Act  came  into  operation  (g). 

All  mortgage  deeds  executed  between  that  date  and  December 
31st,  1881,  both  inclusive,  come  within  the  provision  of  that  Act, 
which  was  repealed  by  Conveyancing  Act,  1881,  s.  71  (1),  but 
by  s.  71  (2)  its  benefits  are  saved  for  instruments  executed  before 
the  commencement  of  the  Conveyancing  Act,  1881,  the  provisions 
whereof  only  apply  to  deeds  executed  after  December  31st, 
1881  (r). 

Effect  of  Cramcorth's  Act,  and  Conveyancing  Act,  1881. — By 
Lord  Cranworth's  Act  (sect.  11)  the  mortgagee  is,  as  an  inci- 
dent of  his  mortgage,  given  the  power  to  insure  and  keep  insured 
against  fire  the  wliole  or  any  part  of  the  property  mortg-ag'ed, 
whether  affixed  to  the  freehold  or  not,  which  is  in  its  nature  insur- 
able, and  to  add  the  premiums  paid  for  any  such  insurance  to 
the  principal  money  secured,  at  the  same  rate  of  interest.  But 
such  power  will  only  take  effect  or  be  exercisiable  in  the  absence 
of  an  express  declaration  to  the  contrary  in  the  mortgage  deed, 
and  msij  be  made  to  take  effect  subject  to  any  variations  and 
limitations  contained  therein  (sect.  32). 

The  provisions  of  the  Act  seem  to  apply  only  to  deeds  executed 
after  its  passing  (sect.  43)  (s). 

The  provisions  of  the  Conveyancing  Act,  1881,  as  to  insurances 
upon  mortgaged  property  are  similar  to  those  of  Lord  Cranworth's  ' 

(p)  Sobnoii  V.  Laud,  4  De  G.  &  S.  575,  supra. 

(q)  23  &  24  Vict.  c.  145,  ss.  11,  32,  34. 

(r)  44  &  45  Vict.  c.  41,  s.  1  (2). 

(s)  See,  however,  s.  24.  Williams,  Real  Property  (13th  ed.),  4S4,  considers 
the  Act  to  apply  only  to  deeds  executed  after  its  commencement,  and  so  does 
Bunyon,  Fire  Ins.  (1st  ed.)  195,  in  spite  of  this  section. 
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Act,  but  more  comprehensive,  especially  in  its  provisions  as  to  the 
application  of  the  insurance  money  {t). 

Subrogation  of  insurer,  to  mortgagee's  rights  against  insured. — 
Though  where  a  mortgagiee  insures  his  debt  on  his  own  aooount, 
the  mortgagor  has  no  claim  on  the  proceeds  of  such  policy,  the 
insurer,  it  would  seem,  is  entitled  to  be  put  into  the  mortgagee's 
place  as  to  the  mortgage  debt  if  he  pays  the  loss;  and  conversely, 
if  the  mortgagee  is  paid  by  the  mortgagor  after  loss,  but  before 
his  action  against  the  insurer  is  concluded,  he  cannot  recover  ou 
the  policy.  And  if  after  payment  on  the  policy  the  mortgagee 
recovers,  whether  by  suit  or  otherwise,  the  mortgage  money,  he 
must  refund  to  the  insurer  so  much  of  his  total  receipts  from  both 
mortgagor  and  ineureir  as  is  in  excess  of  his  actual  loss  by  the  fire. 
This  all  follows  from  the  principle  that  insurance  is  a  contract 
of  full  indemnity  and  no  more  (m)  . 

Separate  poUcies  by  mortgagor  and  mortgagee. — The  existence 
of  an  insurance  by  the  mortgagee  on  his  own  aooount  would  in 
no  way  affect  the  validity  of  an  insurance  by  the  mortgagor  on 
his  interest.  In  case  of  loss,  the  policies  being  on  different  in- 
terests, the  insurers  would  not  be  entitled  to  oontribution  inter 
se  (a;),  and  the  mortgagor's  insurer  would  have  to  pay  in  full  to 
his  assured.  But  if  the  mortgagor's  insurer  reinstated,  the  mort- 
gagee's claim  on  his  policy  would  be  gone. 

When  mortgage  debt  to  he  paid  out  of  mortgagor's  policy. — It 
may  be  that  as  under  sect.  23  (4)  of  the  Conveyancing  Act,  1881, 
the  mortgagee  is  entitled  to  make  the  mortgagor,  out  of  the  pro- 
ceeds of  any  insurance  effected  by  him  for  which  no  other  destina- 
tion is  provided  by  law  or  special  contract,  pay  off  the  mortgage 

,(0  Sect.  19  (2). 
'  («)  Per  Gibson,  J.,  Smith  v.  Columbia,  17  Penn.  at  261  and  see  Castellain 
V.  Preston,  31  W.  R.  S57,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29. 
Kinff  V.  State  Mutual,  61  Mass.  (7  Oush.)  1,  holds  the  insurer's  right  to  be 
only  equitable,  if  any,  and  only  to  arise  when  mortgagee  recovers.  But  this 
decision  goes  on  narrower  grounds  than  the  others  cited.  A  claim  for  assign- 
ment of  securities  was  made  in  Scottish  Amicable  Assurance  v.  Northern,  21 
Sc.  L.  R.  189,  11  C.  S.  C.  (4th  series)  287. 

(x)  North  British,  ^o.  Co.  v.  London,  Liverpool  and  Globe,  5  Ch.  D.  69, 
36  L.  T.  N.  S.  629,  46  L.  J.  Ch.  537.  Nicholson  v.  Scottish  Union,  2  Times 
L.  R.  190. 
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■debt,  so  also  the  mortgagee's  insurer  would,  under  Cmtellain  v. 
Preston,  be  enabled  to  press  his  claim  to  the  mortgagor's  policy, 
even  if  not  effected  in  pursuance  of  a  covenant  to  do  sO'. 

Mortgagor  not  entitled  to  mortgagee's  insuranoe. — Where  a 
mortgagee  insures  his  own  mortgage  interest  in  the  property  com- 
p>rised  in  his  security,  intending  only  to  cover  himself,  the  mort- 
gagor is  not  entitled  to  benefit  by  such  a  polioy  {y) .      ' 

Mortgagee's  insurer  subrogated,  to  rights  under  mortgage  deed. 
— The  mortgagee's  insurer  would,  if  the  property  were  destroyed, 
be  bound  to  pay  the  money  to  the  mortgagee,  and  would  probably, 
Ijy  analogy  to  the  principle  of  underwriters  being  entitled  to  the 
vendee's  lien,  as  suggested  by  Bowen,  L.J.,  in  Castellain  v. 
Preston  (z),  be  entitled  to  the  benefit  of  the  naortgagee's  security; 
■or,  if  the  view  of  that  learned  judge  go  tO'O  far,  would  certainly 
bo  entitled,  if  the  mortgagee  subsequently  enforced  his  mortgage 
security,  to  repayment  of  the  surplus  realised  thereby  in  excess 
•of  the  mortgage  debt. 

Effect  of  insurance  by  mortgagor  and  mortgagee  in  separate 
offices. — Where  the  mortgagor  has  insured  in  pursuance  of  his 
covenant  to  insure,  and  the  mortgagee  has  also  insured  the  same 
estate  in  a  different  office,  the  two  offices  would  apportion  the 
amount  of  the  insuranoe  and  thus  the  mortgagor  would  sustain 
a  loss  equal  to  the  difference  between  the  amount  for  which  he 
insured  and  the  apportioned  sum  received  by  him.  By  the  prin- 
ciple, however,  laid  down  in  Reynard  v.  Arnold  (a),  the  mort- 
gagor would  be  entitled  to  recover  from  the  mortgagee  such 
difference.  Conversely,  if  the  mortgagor  effects  insuranoe  in 
addition  to  the  amount  covenanted  for  in  the  mortgage  deed, 
and  bj-  the  effect  of  contribution  between  the  two  insurers  the 
.amount  receivable  on  the  mortgagee's  policy  is  made  less  than 
the  actual  damage  done,  the  mortgagor  must  account  to  the  mort- 

(i/)  Darrell  v.  Tibbits,  5  Q..  B.  D.  562,  50  L.  J.  Q.  B.  33,  42  L.  T.  N.  S.  797, 
29  W.  E.  66. 

(z)  11  Q.  B.  D.  at  405,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31  W.  R.  557; 
see  also  pea-  Thesiger,  L.J.,  in  Darrell  v.  Tibbits,  5  Q.  B.  D.  563,  50  L..  J. 
.Q.  B.  33,  42  L.  T.  X.  S.  797,  29  W.  R.  66. 

(a)  10  Ch.  App.  386,  23  W.  R.  804. 
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gagee  pro  tcmto  as  to  the  benefit  gained  by  him  on  the  other 
policy  (&). 

Receiver  appointed  by  mortgagee  may  ejfect  insurance. — The 
mortgagee  has,  as  an  incident  of  his  power  to  appoint  a  receiver 
of  the  rents  and  profits  of  mortgaged  property,  a  right  to  direct 
such  receiver  to  effect  insurances  on  the  said  property,  and  the 
premiums  on  such  insurances  are  payable  out  of  the  income  of 
the  mortgaged  property  after  the  rents,  taxes,  and  outgoings,  and 
the  interest  on  mortgages  prior  to  that  under  which'  ha  is 
receiver  (c) . 

Mortgagee  may  recover  on  his  policy  and  also  from  mortgagor^ 
— Though  the  mortgagee  by  recovery  from  the  insurer  on  his  own 
policy  is  not  disentitled  to  an  action  against  the  mortgagor,  any 
sum  recovered  by  him  from  the  latter,  which,  together  with  the 
sum  received  from  the  insurer,  exceeds  the  whole  amount  of  the 
mortgage  debt,  will  belong  to  the  insurer,  and  the  mortgagee 
would  be  trustee  for  the  insurer  of  such  surplus  {d) .  ^'  The  doc- 
trine is  well  established,  that  where  something  is  insured  against 
loss,  either  in  a  marine  or  in  a  fire  policy  after  the  assured  has 
been  paid  by  the  insurers  for  the  loss,  the  insurers  are  put  into 
the  place  of  the  assured  with  regard  to  every  right  given  him  by 
the  law  respecting  the  subject-matter  insured,  and  with  regard 
to  ever}'  contract  which  touches  the  subject-matter  insured,  and 
which  contract  is  affected  by  the  loss  or  the  safety  of  the  subject- 
matter  insured  by  reason  of  the  peril  insured  against"  (e).  The 
effect  of  this  principle  is  that  the  insurers  on  payment  would  step 
into  the  shoes  of  the  mortgagee  and  have  all  his  rights  against 
the  residue  of  the  mortgaged  property  and  the  mortgagor. 

It  seems,  by  parity  of  reasoning,  that  subrogation  would  arise 
where  an  action  for  negligence  lay  for  negligent  destruction  or 
damage  of  the  mortgaged  premises  (/) . 

In  practice  there  is  little  doubt  that  the  mortgagee  would  give 

(6)  Ames  v.  Siehardson,  29  Minnesota  29. 
(c)  Conveyancing  Act,  1881,  a.  24. 

Id)  Per  Jessel,  M.E.,  Commercial  Union  v.  Lister,  43  L.  J.  Ch.  602,  9  Oh.. 
App.  483. 

(e)  Per  Brett,  L.J.,  in  Darrell  v.  TibUts,  5  Q.  B.  D.  at  563. 

(f)  Commercial  Union  v.  Lister,  9  Oh.  App.  483,  43  L.  J.  Ch.  601. 
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the  mortgagor  the  benefit  of  the  policy  on  his  consenting  to  include 
the  premiums  as  part  of  the  mortg-age  debt,  but  this  consent  would 
not  bind  the  insurers. 

No  case  has  yet  occurred  in  this  country  of  an  insurer  proceeding 
against  a  mortgagor  under  the  above  circumetanoes  in  exercise  of 
his  subrogated  rights.  And  it  is  unlikely  that  the  insurers  would 
make  any  claim  against  the  mortgagor,  since  such  claim  would  not 
conduce  to  their  prosperity  in  business,  though  they  might,  on  the 
principle  of  Castellain  v.  Preston  {g),  make  the  mortgagee  hand' 
over  any  amount  received  by  him  in  excess  of  his  mortgage  debt,, 
or  prevent  his  recovering  such  amount  by  assigning  to  the  mort- 
gagor their  rights  of  subrogation  to  the  mortgagee's  claims  under 
the  mortgage  deed.  It  would  seem  that,  if  such  an  assignment 
were  given,  it  might  be  made  available  as  defence  to  an  action 
on  the  covenant  by  the  mortgagee  {h) . 

Contribution  whers  separate  insurances  by  mortgagor  and  mort- 
gagee.— Where  both  mortgagee  and  mortgagor  have  insured  sepa- 
rately, as  may  still  happen  in  equitable  mortgages,  the  insurers 
usually  insist  on  contribution.  This  is  not  strictly  correct,  as  the- 
interests  insured  are  different;  but  it  is  clear  that,  if  both  are 
allowed  to  recover,  one  must  profit  by  the  fire  if  the  sum  of  the 
policies  exceed  the  value  of  the  property.  Strictly  speaking,  the 
proper  course  would  be  for  the  mortgagee's  insurer  to  pay  in  full,, 
and  proceed  against  the  mortgagor  for  the  amount  paid.  The 
mortgagor  would  be  entitled  to  retain  any  balance  on  the  proceeds 
of  his  own  policy  as  the  value  of  his  equity  of  redemption.  But 
the  offices  prefer  to  treat  each  other  as  co-insurers  in  such  a  case. 
And  the  Conveyancing  Act  has  made,  as  between  mortgagor  and 
mortgagee,  insurance  practically  run  with  the  land,  as  had  been 
held  by  James,  L.J.,  should  be  the  case  (i). 

Mortgagee  of  leaseholds  .—The  mortgagee  of  a  leasehold  interest 
who  was  not  in  possession  oould  not  before  the  Conveyancing 
Act,  1881,  be  heard  on  an  application  for  relief  against  forfeiture 

(?)  Reported  11  Q.  B.  D.  380,  52  L.  J.  Q.  B.  366,  49  L.  T.  N.  S.  29,  31 
W.  Er.  557. 

'(h)' The' Potomac,  105  U.  S.  (15  Otto)  630. 

(i)  Sat/ner  v.  Preston,  18  Ch.  D.  1,  50  L.  J.  Oh.  472,  44  L.  T.  N.  S.  787,. 
29  W.  R.  547. 
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under  23  &  24  Vict.  c.  126,  s.  2,  since  repealed  by  46  &  47  Vict.. 
c.  49,  on  the  breach  of  the  lessee's  covenant  to  insure  (k)  in  the 
lessor's  action  against  the  lessee,  and  could  not  be  made  a  paxty, 
to  the  action  of  ejectment  under  Ord.  XVI.  r.  13,  J.  A.  1875; 
and  it  was  said  by.  Lush,  J.,  that  if  the  mortgagee  had  any  equity 
he  must  pursue  it  as  a  suitor.  But  in  sect.  14  of  the  Conveyancing 
Act,  1881,  the  word  "l^see"  includes  his  assignee,  and  there- 
fore a  mortgagee  by  assignment  of  leaseholds  oould  in  the 
landlord's  action  or  one  brought  by  himself  apply  for  relief  against 
such  a  forfeiture,  and  the  Act  of  1892  (I)  enables  a  mortgagee  by 
demise  to  obtain  the  like  relief.  The  Judicature  Act  and  Rules 
enable  him  to  come  for  relief  even  after  judgment. 

In  mortgage  deeds  to  be  made  under  the  present  law,  a  covenant 
to  insure  against  fire  is  scarcely  needed  (m). 

(S)  Mills  V.  Griffiths,  45  L.  J.  Q.  B.  771. 

(l)  55  &  56  Vict.  c.  13,  a.  4.    Jacques  v.  Harrison,  12  Q.  B.  D.  165. 

(m)  Davidson,  Concise  Free.  Conv.  (17th  ed.)  43. 
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CHAPTER  XVI. 

FIRE  POLICIES  AND  ASSIGNMENT. 

If  the  assignment  of  property  insured  against  fire  be  total,  the 
assignor  cannot  recover  on  the  policy  for  himself,  as  his  interest 
in  the  property  will  have  ceased. 

If  the  assignment  be  partial,  he  can  recover  for  his  own  benefit 
only  to  the  extent  of  his  remaining  interest. 

The  assignee  of  property  insured  against  fire  can  recover  nothing 
under  a  policy  eSected  by  the  assignor  unless — 

(1)  It  was  part  of  the  contract  between  the  assignor  and  assignee 
that  the  latter  should  have  the  benefit  of  the  policy  as  between 
assignor  and  himself. 

(2)  The  office  consented  to  hold  the  assignee  assured  either  by 
the  terms  of  the  policy,  or  on  notice  of  the  intention  to  assign 
before  transfer  of  the  property. 

(3)  If  the  policy  expresses  that  the  consent  of  the  office  shajll 
be  given  in  any  particular  form,  that  form  must  be  strictly  com- 
plied with.  Nor  can  a  vendor  recover  on  his  policy  for  the  benefit 
of  the  purchaser  after  he  has  been  paid  the  purchase-money  in 
full,  though  he  has  not  conveyed,  and  even  if  it  be  part  of  the 
contract  of  sale  that  the  vendor  shall  keep  alive  the  policies  for 
the  benefit  of  the  purchaser,  and  assign  them  to  the  purchaser  (a) . 
Under  such  a  contract,  however,  the  vendor  would  be  bound  to  get 
the  insurer's  consent,  if  he  could,  to  the  transfer,  or  to  effect  a  new 
policy  for  the  purchaser's  benefit,  and  would  be  liable  for  neglect 
to  do  60. 

Assignability  of  policies. — Policies  of  insurance  are  choses  in 
aetiori,  giving  as  they  do  the  right  to  proceed  in  a  court  of  law  to 

(a)  New  South  Wales  Bank  v.  Commercial  Union  (No.  2),  3  N.  S.  W.  Law 
60,  wherein  the  Bnglirii  and  American  law  is  fully  and  ably  discussed. 
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recover  the  money  thereby  contracted  to  be  paid  (&).  "A  policy 
■certainly  must  be  transferred,  for  though  a  chose  in  action  cannot 
in  law  be  assigned,  yet  in  equity  it  may;  therefore  we  will  permit 
the  action  to  be  brought  by  the  trustees"  (c). 

Insur,er's  consent  necessary'. — The  rule  in  equity  that  choses 
in  action  are  assignable,  does  not,  however,  apply  to  every  form  of 
policy.  For  it  seems  universally  to  have  been  held  that  fire  policies 
are  personal  contracts  (tt),  and  that  the  consent  of  the  insurers  is 
necessary  to  the  assignment  thereof;  while  marine  policies  have 
always  been  assignable  with  their  subject-matter,  and  life  policies 
have  been  treated  as  reversionary  interests,  and  allowed  to  be 
assigned,  charged,  or  otherwise  dealt  with(e).  The  Judicature 
Act,  1873,  makes  no  change  in  this  respect,  merely  providing  a 
mode  by  which  the  assign,  if  any,  of  a  chose  in  action,  may  perfect 
his  legal  title  to  sue  thereon,  instead  of  trusting  to  his  equitable 
interest  under  the  legal  title  of  his  assignor  (/) . 

Assignment  of  five  policies. — Insurers  seem  from  the  earliest 
times  of  fire  insurance  to  have  been  careful  to  prevent  fire  policies 
from  being  assigned  without  licence.  But  for  special  restrictions 
on  assignment  in  the  policy  itself  (upon  which  the  old  cases  of 
Lynch  v.  Dalzell  (g)  and  Sadlers'  Co.  v.  Badcoelc  {h)  seem  to  go), 
there  is  no  apparent  reason  why  a  fire  policy  should  not  be  assign- 
able with  the  subject-matter  thereof  as  readily  as  a  marine  policy 
has  always  been,  except  that  in  land-risks,  where  the  subject- 
matter  is  usually  within  the  control  of  the  assured,  his  personal 
character  is  of  more  importance  than  in  sea-risks,  where  the  goods, 
<fec.,  from  the  moment  that  they  go  to  sea,  are  out  of  his  reach. 

(6)  Ex  parte  Ibbetson,  8  Ch.  D.  519,  39  L.  T.  N.  S.  1,  26  W.  K.  843. 

(e)  Words  used  in  Delany  v.  Stodclart,  1  T.  R.  26  (1785),  per  Akhurst,  J. 
The  statutes  dealing  with  assignment  of  life  and  marine  policies  do  not  give  the 
right  to  assign,  but  prescribe  the  mode  of  assignment. 

id)  Lynch  v.  Valsell,  4  Bro.  P.  0.  431  (1729).  Sadlers  Co.  v.  Badoooh, 
2  Atk.  554,  1  Wils.  10.  Rayner  v.  Preston,  18  Ch.  T>.  1,  per  Brett,  JL.J., 
50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787. 

(«)  Pellas  V.  Neptune  Co.,  5  0.  P.  D.  34,  29  W.  B.  547,  49  L.  J.  C.  P.  153, 
42  L.  T.  N.  S.  35,  28  W.  R.  495.  See  the  difference  between  the  assignability 
of  fire  and  life  policies  stated  in  Mutual  Life  Insurance  Co.  v.  Allen,  52  Am. 
Rep.  247,  138  Mass.  24. 

(/)  Sect.  25,  sub-s.  6. 

ig)  4  Bro.  P.  C.  431. 

(A)  2  Atk.  554.     See  Miall  v.  Western  Insurance  Co.,  19  U.  C.  (C.  P.)  270. 
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Vendor  and  purchaser. — The  contract  of  fire  insurance  being 
a  contract  of  indemnity,  no  one  can  recover  in  respect  of  the  loss 
who  is  not  interested  in  the  subject-matter  of  the  insurance  at  the 
time  such  loss  occurs.  Therefore,  if  a  person  assigns  away  his 
interest  in  a  ship  or  goods  after  effecting  a  policy  of  insurance 
upon  them,  and  before  the  loss,  he  cannot  recover  the  insurance 
money  from  the  insurers  for  his  own  benefit  (i);  "  and  on  the  sale 
of  a  thing  insured,  no  interest  in  the  policy  passes  to  the  vendee 
unless  at  the  time  of  the  isale  the  policy  be  assigned  either  expressly 
or  impliedly"  (k). 

If,  however,  the  policy  was  actually  assigned  or  handed  over 
in  the  vendee,  or  if  there  was  a  stipulation  that  the  vendor  should 
assign  it  to  or  keep  it  alive  for  the  benefit  of  the  vendee,  the  latter 
would  be  entitled  to  the  policy  money  on  the  loss  occurring.  The 
assignment,  however,  by  the  vendor,  or  its  equivalent,  must  be 
made  or  take  place  before  the  property  has  actually  passed  from 
the  vendor  to  the  vendee;  for  an  assignment  made  after  the  interest 
of  the  vendor  in  the  subject-matter  of  the  insurance  has  ceased, 
cannot  operate  to  give  the  assignee  an  interest  in  the  policy  (I) . 

Fire  policy,  when  assignable. — Although  in  certain  circum- 
stances Equity  wiU  recognise  the  assignment  of  a  fire  policy  (w), 
such  right  is  subject  to  the  special  stipulation  of  the  particular 
contract,  and  no  right  to  assign  before  loss  so  as  to  bind  the  insurer 
can  arise  under  a  policy  against  fire  in  the  ordinary  form  by  which 
the  insurers  bind  then;iselves  to  pay  the  insured,  his  executors  and 
administrators,  and  declare  that  no  assignment  will  be  valid  unless 
accepted  (such  acceptance  being  testified  in  a  prescribed  way)  by 
them. 

The  Court  of  Appeal  of  Ontario  have  held  (n)  that  the  interest 
of  the  insured  in  a  fire  policy  upon  chattels  may  before  loss  be 
assigned  to  a  person  who  has  no  interest  in  them  at  the  time  of  the 

(0  Powles  V.  Iniies,  11  JNI.  &  W.  10,  12  I>.  J.  Ex.  163. 

(/t)  North  of  Enijland  Oilcake  Co.  v.  Archangel,  4'c.  Co.,  L.  R.  10  Q..  B. 
255,  per  Quain,  J.,  M  L.  J.  Q.  B.  121,  24  W.  R.  162,  32  L.  T.  N.  S.  561. 

(I)  North  of  England  Oilcnl-e  Co.  v.  Archangel,  ^c.  Co.,  wbi  sup. 

(m)  Rayner  v.  Preston,  18  Ch.  D.,  per  Brett,  L.J.,  10,  50  L|.  J,.  472,  44 
L.  T.  N.  S.  787,  29  W.  R.  547. 

(»)  McPhiUips  V.  London  Mutual  Fire,  23  Ont.  App.  524.  But  see  Forgte 
V.  Royal,  ^c,  16  111-.  Can.  Joir.  34.  Kanady  v.  The  Gore  District,-  #o.,  44 
Canada   (Q.  B.)   261.     See  ante,  p.   194. 
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assigmnent,  and  that  the  assent  of  the  insurers  is  essential  only 
where  the  policy  is  assigned  to  accompany  a  sale  of  the  property,  a 
new  contract  of  insurance  being  intended  to  arise  between  the  pur- 
chaser and  the  insurance  company. 

Does  fire  policy  run  with  land? — The  view  that  a  fire  policy 
runs  with  the  land  has  not  yet  found  favour  with  the  Courts.  But 
it  is  fully  and  very  forcibly  put  forward  by  James,  L.J.,  in 
'Bayner  v.  Preston  (o).  In  a  dissenting  judgment,  his  lordship 
considered  that  a  contract  of  fire  insurance  should  be  held  to  run 
with  the  land,  and  enure  to  t!he  benefit  of  the  person  from  time  to 
time  interested  tberein.  It  runs  with  the  interest  insured  pro- 
vided that  the  owner  of  the  interest  is  accepted  by  the  insurers. 

Loss  falls  on  purchaser. — If  after  the  contract  of  purchase,  and 
before  the  conveyance,  the  property  is  destroyed  by  fire,  the  loss 
will  fall  upon  the  purchaser,  although  the  houses  were  insured 
at  the  time  of  the  agreement  for  sale,  and  the  vendor  permitted 
the  insurance  to  expire  without  giving  notice  to  the  purchaser.  If, 
however,  the  vendor  has  before  the  fire  broken  his  contract,  e.g., 
to  repair  or  alter  the  property,  the  subsequent  loss  wiU  not  fall 
on  the  purchaser  (p) .  •  i 

The  first  business  of  a  purchaser  is  therefore  either  to  insure 
a&  from  the  date  of  his  contract  or  to  take  an  agreement  to  insure 
from  the  vendor. 

As  the  law  now  stands,  the  benefit  of  a  fire  policy  does  not  pass 
to  a  purchaser  without  an  express  contract  to  that  effect  (q) .  It 
is  not  an  accessory  of  the  original  property  passing  by  an  assign- 
ment, but  a  right  of  recourse  to  the  insurer  on  loss  or  damage  to 
the  property  insured;  and  while  the  vendor  cannot  profit  by  the 
policy  after  a  conveyance  of  the  property,  or  recover  upon  it  so 
as  to  get  paid  twice  over  (/■),  in  the  opinion  of  Lords  Justice  Brett 

(o)  18  Ch.  D.  12. 

(p)  SugdEsn,  V.  &  P.  (14th  ed.)  291. 

Iqj  Poole  V.  Ad^ims,  12  W.  E.  683,  10  L.  T.  N.  Si.  287.  North  of  Englaml 
Pure  Oilcake  Co.  v.  Archangel  Maritime.  L.  R.  10  Q.  B.  249,  44  L.  J.  Q.  B. 
121,  32  I/.  T.  N.  Sv  561,  24  W.  R.  162.  Rayner  v.  Pxes^ton,  18  C3h.  D.  1., 
50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787,  29  W.  R.  547. 

(r)  Castellain  v.  Preston,  11  Q.  B.  D.  380,  49  L.  T.  N.  &.  29,  52  L.  J. 
Q.  B.  366,  31  W.  R.  557.  See  also  ColUngridge  v.  Royal  Exchange,  3  Q.  B.  D. 
173,  47  L.  J.  Q.  B.  32,  37  L.  T.  N.  S.  525,  26  W.  R.  112. 
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and  Cotton  (s),  no  equity  subsists  between  the  vendor  and  pur- 
chaser, in  the  absence  of  contract  between  them,  en,titling  the 
purchaser  to  the  benefit  of  a  fire  policy  effected  by  the  vendor,  and 
■it  may  be  added,  that  if  the  purchaser  of  the  property  had  the 
benefit  of  the  policy,  he  would  get  for  nothing  a  protection  which 
had  been  purchased  by  the  vendor  for  valuable  consideration,  in 
the  shape  of  premium. 

The  French  law  is  otherwise,  and  holds  the  policy  to  be  accessory 
and  to  pass  with  the  property  (t). 

Eayner  v.  Preston. — The  law  on  this  point  is  by  no  means 
satisfactory.    In  Rayner  v.  Preston  the  vendor  of  property,  burnt 
before  completion,  recovered  the  insurance  money  and  declined  to 
gvei  the  benefit  of  the  policy.     But  if  the  purchaser  had  applied 
to  the  insurance  office  under  sect.  83  of  the  old  Metropolitan 
Building  Act  (14  Geo.  III.  c.  78),  he  could,  as  a  person  interested 
in  the  .property,  have  compelled  reinstatement.     (It  was  upon 
this  ground  that  James,  L.J.,  considered  that  a  contract  of  fire 
insurance  should  be  held  to  run  with  the  land  and  come  to  the 
benefit  of  the  party  from  time  to  time  interested  therein.)    So  in 
fact  the  vendor  has  a  good  title  against  the  insurer  to  recover  under 
the  policy;  and  by  Faine  v.  Metier  (m),  he  has  a  good  title  against 
the  purchaser  to  recover  the  contract  price  in  respect  of  the  thing 
destroyed;    but  if  he  receives  the  purchase-money  he   will   have 
sustained  no  loss  by  the  fire,  and  may  be  compelled  to  refund  to 
the  insurers  the  amount  which  they  paid  him  as  an  indemnity 
against  his  loss  (x) . 

In  Rayner  v.  Preston,  above  cited.  Cotton,  L.J.,  said:  "The 
contract  [of  sale]  passes  aU  things  belonging  to  the  vendor  appur- 
tenant to  or  necessarily  connected  with  the  use  and  enjoyment  of 
the  propert;'  mentioned  in  the  contract,  but  not,  in  my  opinion, 
collateral  contracts,  and  such  at  least,  independently  of  the  Act 

(s)  Earner  v.  Preston,  18  Gh.  D.  1,  50  L.  J,.  Cli.  472,  44  L.  T.  N.  S.  787. 
29  W.  R.  547. 

(t)  See  Stanton  v.  Some  Ins.  Co.,  24  Lr.  Can.  Jur.  38.  Canada  Civil 
Code,  arts.  2483,  2576. 

(«)  6  Ves.  49.     And  see  Gillespie  v.  Miller,  1  C.  S.  C.  (4th  series)  423. 

(«)  Castellain  v.  Preston,  11  Q.  B.  D.  380,  52  L.  J.  Q.  B,  366,  49  L.  T. 
N.  S.  29,  31  W.  R.  5S7. 

P.  20 
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14  Geo.  III.  c.  78,  the  policy  of  insurance  is.  It  is  not  a  con- 
tract limiting  or  affecting  the  interest  of  the  vendors  in  the 
property  sold,  or  affecting  their  right  to  enforce  the  con- 
tract for  sale;  for  it  is  conceded  that  if  there  were  no  insuraace, 
the  buildings  sold  were  burnt,  the  contract  for  sale  would  be 
enforced.  It  is  not  even  a  contract  in  the  event  of  a  fire  to  repair 
the  buildings,  but  a  contract  in  that  event  to  pay  the  vendors  a  sum 
of  money  which,  if  received  by  them,  they  may  apply  in  any  way 
they  think  fit.  It  is  a  contract  not  to  repair  the  damage  to  the 
building,  but  to  pay  a  sum  not  exceeding  the  sum  insured,  or 
the  money  value  of  the  injury.  In  my  opinion,  the  contract  of 
insurance  is  not  of  such  a  nature  as  to  pass  without  apt  worfs 
under  a  contract  for  sale  of  the  thing  insured.  .  .  .  An  unpaid 
vendor  is  a  trustee  in  a  qualified  sense  only,  and  is  so  not  only 
because  he  has  made  a  contract  which  a  Court  of  Equity  wiU 
give  effect  to  by  transferring  the  property  sold  to  the  purchaser, 
and  so  far  as  he  is  a  trustee  he  is  so  only  in  respect  of  the  property 
contracted  to  be  sold.     Of  this  the  policy  is  not  a  part." 

Mortgage  of  insured  property. — Where  the  property  insured 
against  fire  is  conveyed  by  way  of  charge  only,  the  interest  of  the 
insured  is  not  defeated  (y).  It  is  provided  by  the  Conveyancing 
Act  of  1881  (z)  that  the  holder  of  such  charge  can,  in  addition  to 
his  other  rights,  require  the  proceeds  of  any  insurance  effected' 
on  the  property  by  the  mortgagor,  where  no  express  agreement 
has  been  made  to  the  contrary,  to  be  applied  in  or  towards  the' 
discharge  of  the  money  due  under  the  mortgage. 

Right  to  policy  moneys  passing  mth  beneficial  interest. — If 
legatees  or  devisees  under  a  will,  or  the  widow  or  heir-at-law 
or  next  of  kin  under  an  intestacy,  have  a  vested  interesit  in  real  or 
personal  estate  which  has  been  insured,  it  would  seem,  though  it 
has  not  been  expressly  decided,  that  the  proceeds  of  any  policy 
thereon,  in  case  of  a  fire  after  the  testator's  or  intestate's  death, 
will  be  held  by  the  executor  or  administrator  for  the  benefit  of 

(y)  Burton  v.  Gore  District  Mutiml,  12  Grant  (U.  C.)  156,  where  the 
assured  mortgaged  and  assigned  his  policy  with  the  insurer's  consent,  and 
thereafter  effected  fresh  insurance. 

(a)  44  &  45  Vict.  c.  41,  o.  23  (4). 
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the  person  or  persons  beneficially  entitled  (a) .  The  money  clearly 
represents  the  goods  or  land,  and,  if  payable  at  all,  should  he 
payable  to  the  beneficial  owner  at  the  time  of  the  fire.  In  the  case 
of  chattels,  if  the  chattels  perish  in  the  life  of  the  testator,  or 
the  testator  and  chattels  perish  together,  it  would  seem  that  the 
legatees  thereof  will  not  be  entitled  to  the  insurance  money. 

The  right  of  action  may  be  only  in  the  representative,  but  the 
proceeds  recovered  by  him  represent  the  subject  of  the  insurance, 
and  are  held  by  him  in  teust  for  those  beneficially  interested  in  the 
estate  (&). 

Floating  policies  assignahle. — Mercantile  policies  on  goods,  &c., 
usually  called  "floating  policies,"  are  assignable  by  permission 
of  the  insurers  in  the  same  way  as  ordinary  fire  policies,  fromj 
which  they  do  not  in  reality  differ  except  in  the  mode  in  which 
damage  is  estimated,  and  in  the  interests  which  they  cover.  In 
the  case  of  a  policy  on  goods  with  liberty  to  charge  the  cargoes,, 
the  mode  of  calculating  the  amount  payable  in  case  of  loss  is 
usually  as  follows,  viz.: — The  whole  value  of  goods  afloat,  and 
covered  by  the  policy,  must  be  taken,  and  the  assured  will  recover 
such  a  proportion  of  the  loss  as  the  full  amount  insured  bears  to 
the  value  of  all  the  property  afloat  at  the  time  of  the  accident,  if 
that  value  exceed  the  full  amount  insured;  if  not,  the  assured' 
wiU.  be  entitled  to  the  whole  amount  lost  (c) . 

(a)  CulherUon  v.  Cox,  43  Am.  Bep.  204.  Wyman  v.  Wyman,  26  N.  Y. 
253.  Parry  v.  Ashley,  3,  Sim.  97.  Durrani  v.  Friend,  5  De  G.  &  S.  343,  21 
L.  J.  Oh.  333,  29  !L.  T.  152,  16  Jur.  709,  commented  on  in  JRayner  v.  Preston, 
18  Gh.  D.  1,  50  L.  J.  Ch.  472,  44  L.  T.  N.  S.  787,  29  W.  E.  547. 

(b)  Parry  v.  Ashley,  3  Sim.  97.  Mildmay  v.  Folgham,  3  Vea.  Jun.  472,  but 
see  comments  thereon  in  Culbertson  v.  Cox,  43  Am.  Hep.  at  p.  209. 

(c)  Crowley  v.  Cohen,  3  B.  &  Ad.  478, 1  L.  J.  K.  B.  158,  per  Tenterden,  C.J. 
Joyce  V.  Kennard,  L.  B.  7  Q.  B.  78,  41  L.  J.  Q.  B.  17,  25  L.  T.  N.  S.  932;, 
20  W.  R.  233. 
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CHAPTER  XVII. 

DISPOSITIONS   OF  LIFE  POLICIES. 

Policies  of  life  assurance  are  treated  as  securities  for  money  (a) 
payable  at  a  date  uncertain  but  calculable.  The  sum  insured 
(apart  from  bonuses)  is  certain;  the  premium  or  consideration  for 
its  payment  is  also  certain;  and  the  time  when  the  money  is 
payable  is  certain  to  aocrUiC:  "  Nihil  certius  morte,  nihil  incertius 
hora  mortis." 

Surrender. — The  present  value  then  is  computable,  and  assur- 
ance offices  will  accept  surrender  of  a  policy  at  that  sum  which  is 
called  the  "surrender  value."  A  man  possessed  of  a  policy  can 
also  sell  it  to  a  third  person,  or  borrow  on  its  security. 

Assignability  of  life  policies. — Life  policies  are  now  construed 
as  contracts,  not  to  indemnify,  but  to  pay  a  certain  sum  in  a 
certain  levent  depending  on  the  duration  of  human  life.  If  at 
thetime  when  such  contracts  are  made  the  assured  has  an  insurable 
interest  in  the  life  on  which  the  contract  is  made,  the  contract  is 
valid  (&),  and  will  not  be  aSected  by  the  determination  of  such 
interest  before  the  happening  of  the  event  insured  against  (c) . 

It  follows  from  this  that  an  assignment  of  a  life  policy  would 
be  valid  and  pass  to  the  assignee  the  right  to  the  insurance  money, 
even  though  the  assignor's  interest  in  the  life  had  ceased  before 
the  date  of  the  assignment.     A  creditor  may  insure  his  debtor's 

(a)  Sto/coe  v.  Cmoan,  30  L.  J.  Ch.  882,  7  Jur.  N.  S.  901,  4  L.  T.  N.  S.  695, 
9  W.  E.  801,  29  Beav.  637  (1861),  per  Bomilly,  M.E.,  and  case  there  oited. 

(6)  Ashletj  V.  Ashley,  3  Sim.  149,  per  Shadwell,  V.-C.  (1829).  Hebden  v. 
West  (1863),  3  B.  &  S.  579. 

(c)  Dalby  v.  India  and  London,  15  0.  B,.  365,  24  L.  J.  C.  P.  2,  18  Jur. 
1024  24  L.  T.  0.  S.  182,  3  W.  E.  116.  Law  v.  L<md<m  Indis-putaUe ,  1  K.  &  J. 
223,  24  L.  J.  Oh.  196,  1  Jur.  N.  S.  179,  3  W.  B.  155,  24  L.  T.  208.  Manhattan 
Life  V.  Hennessey,  99  Fed.  Rep.  64.  But  see  Vezina  v.  Neio  York  Life, 
6  Canada  30.  Connecticut  Co.  v.  Schafer  (1876),  94  U.  S.  Sup.  Ot.  460. 
Warnock  v.  Davis,  104  U.  S.  Sup.  Ot.  775. 
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life,  and  the  very  next  day  sell  the  policy  to  a  third  person,  who  is 
a  debtor  of  the  life  assured,  and  therefore  would  have  had  no 
assurable  interest  in  the  life  enabling  him  to  have  effeoted  the 
policy. 

Married  women. — Under  the  Married  Women's  Property  Act, 
1882  {d),  a  wife  may  insure  her  own  or  her  husband's  life  for  her 
separate  use,  and  the  same  and  all  benefit  thei'eof  will  enure 
accordingly.  In  America  also  a  married  woman  may  insure  her 
husband's  life  and  dispose  of  the  policy,  for  "  if  she  pays  the 
premiuni  out  of  her  own  pocket,  it  is  hard  to  see  why  she  should 
not  be  able  to  assign  the  policy"  (e). 

Interest  in  policy  on  own  life. — A  policy  on  a  man's  own  life, 
expressed  to  be  payable  to  his  executors  or  administrators,  is  a 
reversionary  interest  (/),  certain  to  fall  in  on  the  assured's  own 
death  or  attainment  of  the  stipulated  age.  It  is  possible  that  the 
words  "executors  or  administrators"  are  superfluous  (^') .  Such 
a  policy  forms  part  of  the  estate  of  the  assured  (even  though  one  of 
the  terms  of  the  policy,  is  that  the  assured's  wife  shall  be  "  entitled 
to  the  benefits  "  .of  the  insurance  (h)),  being  money  due  and  owiug 
to  him  at  his  death  (i),  and  may  be  dealt  with  at  his  absolute 
discretion^sold,  charged,  settled  (j),  given  away  (k),  be- 
queathed (Z),  or  made  subject  of  a  donatio  mortis,  oausd  (m),  and 
passes  to  his  trustee  in  bankruptcy  (n) .  The  fact  that  the  money 
secured  by  the  policy  has  not  become  due  does  not  afieot  the  right 
to  assign  or  the  possibility  of  an  absolute  assignment  (lo) . 

((Z)  45  &  46  Vict.  c.  75,  s.  11. 

(e)  Chap-in  v.  Fellows,  36  Conn.  132,  4  Am.  Bep.  49. 

(/)  But  see  Rawbone's  Will,  3  K.  &  J.  300,  476,  3  W.  E.  796,  26  L.  J.  Ch. 
509,  29  L.  T.  155. 

ig)  Haas  v.  Atlas,  (1913)  2  K.  B.  209,  219. 

(A)  In  re  Lambert;  Public  Trustae  v.  Lambert  (1916),  W.  O.  &  Ins.  R.  378. 

(0  Pelhj  V,  Wilson,  17  W.  R.  778,  4  Ch.  App.  574. 

(/)  Setvell  V.  Kinff,  14  Oh.  D.  179,  28  W.  R.  344. 

(k)  Rummem  v.  Hare,  1  Ex.  D.  169,  34  L.  T.  N.  S.  407,  24  W.  R.  386'. 

(0  M'DonaU  v.  Irvine,  8  Oh.  D.  101,  47  L.  J.  Oh.  494,  38  L.  T.  N.  S.  155, 
25  W.  R.  381.  ^         „ 

(m)  Amis  v.  Witt,  33  Beav.  619.  Witt  v.  Amis,  1  B.  &  S;.  109,  30  L.  J. 
Q.  B.  318,  9  W.  R.  691,  7  Jur.  N.  S.  499,  4  L.  T.  N.  S.  283. 

(«)  JaoJcson  v.  Forster,  1  E.  &  E.  463,  29  L.  J.  Q.  B .  8,  33  L.  T.  290, 
7  W.  R.  578. 

(o)  Brice  v.  Bannister,  3  Q.  B.  D.  569,  38  L.  T.  N.  S.  739,  26  W.  R.  670. 
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A  policy,  though  a  cho&e  in  action  (p),  is  not  :within  the  order 
and  disposition  clause  of  the  Bankruptcy  Acts,  1869  and  1883  {p), 
nor  is  it  a  negotiable  instrument  {q) .  The  legal  title  to  a  policy 
of  life  assurance  can  be  obtained  by  assignment  in  aooordance  with 
the  Policies  of  Life  Assurance  Act,  or  sect.  25,  eub-sect.  6,  of  the 
Judicature  Act,  1873.  An  assignment  upon  trust  may  be  an 
absolute  assignment  within  the  latter  Act,  and  the  assignee  under 
such  an  assignment  can  give  a  good  discharge  for  the  poliay 
monqyis  (r) . 

Under  the  Married  Women's  Reversionary  Interests  Act,  1857, 
a  life  policy  effected  by  a  married  womaji  on  her  own  life,  being  a 
reversionarj'  chose  in  action,  oould  oiJ.y  be  effectively  assigned  or 
charged  by  an  assurance  by  deed,  but  where,  though  there  is  no 
such  assurance,  the  relationship  of  mortgagor  and  mortgagee  is 
established  by  the  qimsi-mortga,gee  keeping  down  the  interest  on 
the  unpaid  premiums  (^e.Cf.,  in  the  case  of  a  half-credit  policy), 
and  the  life  drops,  the  life's  executor  can  only  redeem  on  repaying 
to  the  quasi-iaQvtga,gee  such  interest  and  the  renewal  premiums 
(where  paid  by  the  quasi-mortga,gee) ,  together  with  interest  at 
4  per  'oent.  (s). 

Where  the  assured  is  a  foreigner  domiciled  abroad,  and  the  office 
is  in  the  United  Kingdom,  the  assured's  executor,  &c.  may  recover 
the  policy  moneys  without  taking  out  probate  in  this  country, 
but  queer e  as  to  whether  the  offiice  would  be  justified  in  paying 
over  more  than  the  policy  moneys  less  estate  duties  (i). 

Donatio  mortis  causa,  inter  vivos. — A  life  policy  has  been  held 
a  proper  subject  of  donatio  mortis  amsd  (u)  on  aooount  of  its 
analog^''  to  a  bond.  And  it  would  seem  that  trover  cannot  be 
maintained  for  it  by  the  executor  or  administrator  of  the 
assured  (m),  if  the  latter  has  given  it  away  without  writing  during 

(p)  Ex'parte  Ibbetson,  8  Oh.  D.  519,  39  L.  T.  N.  S,  1,  26  W.  B.  843. 

(q)  Stmohmi  v.  M'Dougle  (1835),,  13  C.  S.  0.  (1st  series)  954.  Vnited 
Kingdom  Life  v.  Dixon  (1«38),  16  C.  S.  C.  (1st  series)  1277. 

(r)  Burlimon  v.  Hall,  12  Q.  B.  D.  347. 

(s)   City  of  Glasgow  Life,  In  re,  Clare's  Policy  (1914),  84  L.  J.  Ch.  684. 

{t)  Haas  V.  Atlas,  (1913)  2  K.  B.  209,  219.  See  also  Loir's  Policies,  In  re 
(1916),  60  S.  J.  445. 

(«)    Wiit  V.  Amis,  ante,  p.  309,  note  (m). 
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his  lifetime  (i');  but,  on  the  other  hand,  a  person  to  whom  it  has 
simply  been  handed  without  writing  by  the  assured  in  his 
lifetime  cannot  recover  from  the  assurere  thereon  (if).  If  the 
executor  or  administrator  has  subsequently  regained  possession  of 
it,  he  can  give  a  good  discharge  to  the  insurers,  but  not 
otherwise  (a;) . 

Gift  of  life  policy,  retention  by  donor. — Where  a  man  effected 
an  insurance  on  his  own  life  but  in  his  daughter's  name,  and  paid 
the  premiums  himself,  though  he  retained  the  policy  in  his  own 
possession,  it  was  held  a  complete  gift  to  his  daughter,  and  on  his 
death  sho  was  held  entitled  to  the  insurance  money  (y) .  In  this 
case  a  policy  of  life  assurance  was  effected  by  a  man  on  his  OAvn 
life,  but  in  his  daughter's  name,  and  up  to  the  time  of  his  death 
he  retained  the  policy  in  his  own  possession  and  paid  all  the  pre- 
miums himself  from  time  to  time,  except  the  last,  which  was, 
through  his  want  of  funds,  paid  by  his  son.  There  was  no  mention 
of  the  policy  in  the  will  of  the  assured;  but  he  communicated  the 
fact  of  the  insurance  to  his  daughter,  and  glave  her  to  understand 
that  it  was  for  her  benefit.  Kay,  J.,  said  "that  the  legal  right 
to  call  upon  the  office  to  pay  was  clearly  in  the  daughter,  and  not 
in  the  executor,  the  contract  of  the  assurance  company  having  been 
to  pay  her.  That  she  was  the  daughter  was  sufficient  to  raise  the, 
presumption  that  the  advance  was  to  her,  and  the  onlj^  thing  that 
could  be  relied  on  to  rebut  this  presumption  of  advancement  was 
the  fact  that  the  father  kept  the  policy  in  his  own  hands.  But 
that  was  not  sufficient.  The  mere  retention  of  the  policy  did  not 
show  that  the  beneficial  interest  also  was  not  intended  to  pass 
to  her.  Thus  the  gift  of  the  policy  to  the  daughter  was  a  complete 
one,  for  the  legal  and  the  beneficial  interest  were  vested  in  her." 
Accordingly  she  was  entitled  to  receive  the  sum  assured. 

In  Fortescue  v.  Barnett  {z)  the  assured  made  a  voluntary  assign- 

(v)  Eummem  v.  Hare,  1  Ex.  D.  (0.  A.)  169,  U  L.  T.  N.  S.  407,  24  W.  B. 
385.     Bartmi  v.  Gainer,  3  H.  &  N.  387,  27  L.  J.  Ex.  390,  6  W.  E.  624. 

(w)  Howes  V.  Prudential,  49  L.  T.  N.  S.  133.  O'Hara's  Tontine,  30  L.  T. 
128,  3  Jur.  N.  S.  1145,  6  W.  R.  45. 

(a;)  Con-way  v.  Britannia  Co.,  8  Lr.  Can.  Jur.  162. 

(y)   Westmi  v.  Richardson,  47  L.  T.  N.  S.  514. 

(0)  3  M.  &  K.  36,  2  L.  J.  N.  S.  Ch.  98.  Seicell  v.  King,  14  Ch.  D.  179y 
28  W.  B.  344. 
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moiU  bj  deed  of  a  policy  upon  his  own  life  to 'trustees,  for  the 
benefit  of  his  sister  and  her  children  if  she  or  they  should  outlive 
him.  The  deed  was  delivered  to  one  of  the  trustees,  and  the 
grantor  kept  the  policy  in  his  own  possession.  No  notice  of  the 
assignment  was  given  to  the  insuraaice  office,  and  the  assured  after- 
wards surrendered  for  a  valuable  consideration  the  policy  and  a 
bonus  declared  upon  it  to  the  insurance  office ;  and  the  Court  held 
that  upon  the  delivery  of  the  deed  no  act  remained  to  be  done  by 
the  grantor  to  give  effect  to  the  aseignment  of  the  policy,  and  that 
he  was  bound  to  give  security  to  the  amount  of  the  value  of  the 
policy  assured  by  the  deed.  The  Master  of  the  Rolls  said:  "  The 
gift  of  the  policy  appears  to  me  to  have  been  perfectly  complete 
without  delivery.  Nothing  remained  to  be  done  by  the  grantor, 
nor  could  he  have  done  what  he  afterwards  did  to  defeat  his  own 
grant  if  the  trustees  had  given  notice  of  the  assignment  to  the 
insurance  office.  I  am  of  opinion  that  no  act  remained  to  be  done 
to  complete  the  title  of  the  trustees.  The  trustees  ought  to  have 
given  notice  of  the  assignment,  but  their  omission  to  give  notice 
cannot  affect  the  cestuis  qup  trustent." 

Assignment,  how  made. — No  particular  words  are  necessary  to 
constitute  an  equitable  assignment  of  a  policy  of  life  assurance  if 
the  .intention  be  clear;  and  such  an  assignment  may  even  be  created 
by  word  of  mouth,  and  an  equitable  mortgage  may  also  be  created 
by  the  deposit  of  a  policy  of  assurance  so  as  to  entitle  the  depositee 
to  the  moneys  assured  (a) .  The  pledge  of  a  fire  policy  as  collateral 
security'  is  not  an  assignment  within  the  condition  prohibiting 
assignment  (&). 

To  perfect  the  title  of  the  mortgagee- of  a  policy,  notice  in 
writing  should  be  given  to  the  insurance  office  of  the  assignment, 
otherwise  a  subsequent  assignee  for  value  might,  by  first  giving 
notice,  obtain  priority  (c). 

(a)  Roio  V.  Dawson,  1  Ves.  Sen.  331.  Gurnell  v.  Gardner,  i  Giff.  626-680, 
9  L.  T.  N.  S.  367,  12  W.  R.  67. 

(S)  Griffey  v.  New  York  Central  Co.,  53  Am.  Hep.  202,  55  SiekeJl  (N.  Y.) 
417. 

(e)  30  &  31  Vict.  c.  Hi,  s.  3.  Judicature  Act,  1873,  s.  25,  sub-s.  B.  ii'wnyn4 
V.  Swmjne,  11  Beav.  463.  Ettei/  v.  Bridges,  2  Y.  &  C.  Cai.  486.  He  Barr'i 
Trusts,  4  K.  &  K.  219,  6  W.  R.  424. 
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Bi/  what  Jaw  construed. — The  validity  of  the  assignment  will 
be  governed  by  the  law  of  the  place  where  it  was  made,  and  the 
particH  thereto  were  domiciled.  Hence,  where  alife  policy,  gTanted 
by  an  English  insurance  company  to  the  assignor,  was  by  him^ 
assigned  in  Cape  Colony  to  his  wife,  they  being  domiciled  there, 
the  assignment  was  held  invalid  in  England,  .because,  by  the  law 
of  Capo  Colony,  it  was  void  by  reason  of  the  assig'nor  and  assignee 
being  husband  and  wife  (d). 

W^iicre,  however,  the  parties  to  a  contract  reside  in  different 
countries,  in  which  different  systems  of  law  prevail,  their  inten- 
tion is  the  true  criterion  to  determine  by  what  law  'its  interpre- 
tation and  effect  are  to  be  governed  (e) . 

Assignee  may  sue  in  oiun  7umte. — The  Policies  of  Assurance 
Act,  1867  (/),  gives  the  right  to  sue  in  their  own  names  to  any 
person  or  corporation  entitled  by  assignment  or  other  derivative 
title,  and  possessing  at  the  time  of  action  brought  the  rig'ht  in 
equity  to  receive  and  give  an  effectual  discharge  for  the  policy 
moneys. 

Policies  of  Assurance  Act,  1867. — The  effect  of  this  Act  is  not 
to  make  life  policies  more  or  less  assignable  than  before;  it  only 
enables  the  assignee  to  sue  in  his  own  name  without  having  to  use 
the  name  of  the  assignor,  and  protects  the  insurance  offices  by^ 
making  notice  of  assignment  necessary.  In  the  words  of  Lord 
Bramwell  with  respect  to  31  &  32  Vict.  c.  86  (a  similar  Act  as  to 
marine  policies),  "  Without  the  aid  of  the  statute,  the  assign  might 
have  sued  at  law  in  the  name  of  the  assured  and  in  a  Court  of 
Equity  in  his  own  name.  The  statute  was  passed  to  give  the 
assign  a  more  convenient  remedy.  No  alteration  in  the  rights  of 
the  parties  was  contemplated"  {g). 

Condition  that  policy  iwt  to  he  assignable. — A  condition  that 
the  poliqy  shall  "not  be  assignable  in  any  case  whatever,"  and 

{d)  Lee  v.  Abdy,  17  Q.  B.  D.  209,  31  W.  E.  653;  see  also  Mutual  Life 
Insurance  Co.  v.  Allen,  62  Am.  Eep.  247. 

(e)  Spurrier  v.  La  Cloche  (1902),  86  L.  T.  631. 

(/)  30  &  31  Vict   c.  144,  s.  1. 

(jr)  Pellas  v.  Neptune  Co.,  5  C.  P.  D.  34,  49  L.  J.  P.  C.  153,  42  L.  T.  N.  S. 
35,  26  W.  R.  405. 


314 


THE    LAWS   OF    INSURANCE. 


that  the  insurance  company  shall  not  be  bound  to  reoog'nise  any 
equitable  dealings  with  it,  makes  the  polioy  non-assignable  at  law 
as  it  was  prior  to  the  Policies  of  Assurance  Act,  1867,  but  does 
not  prevent  the  Court  from  enforcing  a  declaration  of  trust  in  the 
beneficial  interest  in  the  polioy  (K) . 

Notice  of  assignment. — Notice  of  assignment  of  a  life  policy 
given  to  an  agent  of  the  company  is  not,  under  the  present  law, 
sufficient  to  vest  the  leg'al  title  in  the  assignee  {i) .  Under  the 
old  law  it  might  be  enough  if  the  agent  was  not  forbidden  by  the 
insurers  to  receive  such  notice  {)) .  Fire  policies  are  in  a  different 
position,  not  being  of  the  same  nature  as  life  policies,  nor  included 
in  the  provisions  of  the  Policies  of  Life  Assurance  (1867)  Act  (ft). 

The  law  as  to  order  and  disposition  is  not  the  same  in  Ireland, 
to  which  country  the  Bankruptcy  Acts  of  1869,  1883,  and  1914 
do  not  apply  (I) .  But  the  Policies  of  Life  Assurance  Act 
applies  to  the  whole  of  the  United  Kingdom,  and  the  assignee 
of  a  policy  can  thereby  perfect  his  legal  title  by  the  sam.e  procedure 
in  any  part  thereof. 

Effect  of  assignment. — By  sect.  3  of  the  Act  (m)  it  is  pro- 
vided that  no  assignment  made,  after  the  passing  of  the  Act,  of 
a  policy  of  life  assurance  shall  confer  on  the  assignee,  his  executors, 
administrators,  or  assigns,  any  right  to  sue  for  the  amount  of  such 
policy  until  a  written  notice  of  the  date  and  purport  of  such 
assignment  shall  have  been  given  to  the  assurance  company  at 
their  principal  place  of  business,  or  one  of  tlieir  principal  places 
of  business,  in  England  or  Scotland  or  Ireland;  and  the  date  on 
whicli  such  notice  shall  be  received  shall  regulate  the  priority  of 
all  claims  under  any  assignment;  and  a  payment  bond  fide  made 
by  the  company  before  the  date  on  which  such  notice  shall  have 
been  received  by  the  comp-any  shall  he  as  valid  against  the  assignee 
as  if  the  Act  had  not  passed. 

(h)  Be  Tin-can,  40  Ch.  D.  5,  59  L.  T.  712,  58  L.  J.  Oh:  101,  37  W.  R.  70. 
(»)  30  &  31  Viot.  c.  144,  ss.  3,  4. 
(;■)  Gale  v.  Leims,  9  Q.  B.  730,  16  L.  J.  Q.  B.  119. 
(Je)  Ex  parte  Hennessey,  1  Connor  &  Lawson  (Ir.)  559. 

(J)  Re  Russell,  1  Or.  &  D.  (Ir.)  27.  Re  Armstrong  and  Burne,  1  Or.  &  D. 
(Ir.)  37. 

(m)  30  &  31  Viot.  o.  144. 
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Notice  of  assigmnent. — The  notice  required  by  tliis  section  (3) 
should  be  given  even  in  the  case  of  a  mortgage  to  the  company 
itself,  in  order  to  avoid  any  contention  as  to  whether  the  require- 
ments of  the  section  upon  which  the  priority  of  claims  is  made 
dependent  have  been  complied  with  {n). 

Act  passed  for  protection  of  companies. — This  statute  was  passed 
for  the  protection  of  assurance  companies,  and  not  for  the  purpose 
of  regulating  the  priority  of  assignees  of  policies  inter  se,  and 
therefore  the  assignee  of  a  policy  who  had  given  notice  to  th& 
company  under  sect.  3,  but  who  had  notice  of  a  prior  incumbrance, 
would  not  obtain  priority  over  such  prior  incumbrancer,  although 
the  notice  given  by  such  incumbrancer  was  not  according  to  the 
Act(o). 

Every  insurance  company  must  on  every  policy  specify  their 
principal  place  or  places  of  business  at  which  notice  of  an  assign- 
ment may  be  given  (sect.  4). 

Form  of  assignment. — Any  assignment  may  be  made,  either 
by  indorsement  on  the  policy  or  by  a  separate  instrument  in  the 
form  (given  in  the  schedule  to  the  Act  (sect.  5). 

Company  to  acknowledge  receipt  of  notice. — Every  insurance 
company  is  bound,  upon  the  request  in  writing  of  any  person  by 
whom  any  such  notice  was  given  or  issued,  or  of  his  executors  or 
administrators,  and  upon  payment  of  five  shillings,  to  deliver 
an  acknowledgment  in  writing  of  their  receipt  of  such  notice; 
and  every  such  acknowledgment,  if  signed  by  a  person  who  is  de 
facto  or  de  jure  the  manager,  secretary,  treasurer,  or  other  principal 
officer  of  the  company,  shall  be  conolusi^'e  evidence  of  the  company 
having  duly  received  such  notice  (sect.  6). 

Notice  of  assignment. — There  should  be  no  delay  in  giving 
notice  of  assignment  of  a  policy  of  insurance,  for  in  the  absence 
of  notice,  if  the  insurance  company  paid  the  policy  money  to  the 
assignor  of  the  policy,  or  his  legal  personal  representative,  without 

(»)  Davidson's  Precedents,  vol.  2,  pt.  2,  p.  522. 

(o)  Newman  v.  Neioman,  28  Oh.  D.  674,  54  L.  J.  Oh.  598,  52  L.  T.  422, 
33  W.  R.  505. 
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knowledge  of  the  aseignment,  they  could  not  be  made  to  pay  the 
money  again  (p),  and  the  assignment  might  be  defeated  by  the 
assignor  surrendering  the  policy  or  the  bonuses  to  the  office  (q) . 

Inquiry  as  to  previous  notice. — No  person  should  take  an  assign- 
ment of  a  policy  of  insurance  without  first  inquiring  of  the  insur- 
ance company  whether  they  have  previously  received  notice  of  any 
assignment,  charge,  or  lien  thereupon.  When  tlie  notice  has  been 
giveji  to  the  proper  person,  he  cannot  disregard  it  without  making 
himself  liable  to  the  assignee  (r) .  If  he  made,  even  though  un- 
intentionally, a  false  representation  to  an  intending  assignee  as  to 
previous  notice,  he  is  personally  liable  for  the  loss  such  assignee 
may  sustain  (s) . 

Assignment  under  Judicature  Act. — By  the  Judicature  Act, 
1873,  s.  25,  sub-s.  6,  any  absolute  assignment  in  writing,  not 
purporting  to  be  by  way  of  charge  only  of  any  debt  oir  other  legal 
chose  in  action  of  which  express  notice  in  writing  has  been  given 
to  the  person  from  whom  the  assignor  would  have  been  entitled  to 
receive  such  debt  or  chose  in  action,  will  pass  the  legal  right  and 
power  to  give  a  good  discharge  for  the  same  without  the  con- 
currence of  the  assignor.  This  provision  extends  to  the  assign- 
ment of  a  policy  of  assurance  which  is  a  chose  in  action  (t).  It 
is  in  one  respect  narrower  than  the  provision  contained  in  the 
Policies  of  Assurance  Act,  1867,  inasmuch  as  it  is  limited  to 
absolute  assignments  only,  while  the  Policies  of  Assurance  Act 
extendi?  to  assignments  which  are  absolute  as  well  as  to  assignments 
by  way  of  charge.  In  another  respect,  however,  the  provision  of 
the  Judicature  Act  is  wider  than  that. of  the  Policies  of  Assurance 
Act,  because  it  extends  to  "any  legal  chose  in  action,"  and  there- 
fore to  all  policies.     The  Policies  of  Assurance  Act,  on  the  other 

(^j)  Jones  V.  Gibbons,  9  Vea.  407,  410. 

(y)  Foitescue  v.  Barnett,  3  M.  &  K.  36,  2  L.  J.  N.  S.  CSh.  98.  StocU  v. 
Dobson,  17  Jur.  223,  22  L.  J.  Ch.  884. 

()•)  Williams  v.  Thorp,  2  Sim.  257.  Baldwin  v.  BilUngsley,  2  Vern.  536. 
Robarts  v.  Lloyd,  2  Bear.  376..  Andrews  v.  Bottsfield,  10  Beav.  511. 

(s)  Lyde  i.  Barnard,  1  M.  &  W.  101.  Swan  v.  Phillips,  3  N".  &  P.  447. 
Burrows  v.  Lock,  10  Ves.  470.  Rnmshire  v.  Bolton,  L.  B.  8  Eq.  294,  38 
L.  J.  Ch.  S94,  21  L.  T.  N.  S.  50,  17  W.  E.  986. 

(«)  Ex  parte  Ibbetson,  8  Ch.  B.  519,  39  L.  T.  N.  S.  1,  26  W.  E.  843. 
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hand,  extends  only  to  policies  granted  by  a  corporation,  association, 
society,  or  company  (w). 

Notice  of  assignment  given  after  death  of  assignor  .—The 
"express  notice  in  writing  "  of  the  assignment  of  a  chose  in  action 
mentioned  above  in  the  Judicature  Act,  1873,  s.  25,  sub-s.  6, 
may  be  given  after  the  death  of  the  assignor,  and  it  would  therefore 
seem  that  notice  of  the  assignment  of  a  policy  of  insurance  may 
also  be  so  given  (x) . 

"Assignment" — Policies  of  Assura7ice  Act,  1867. — An  agree- 
ment in  writing,  without  delivery  of  the  policy,  to  execute  oa 
request  an  effectual  mortgage  of  a  life  policy  as  security  for  a  loan 
is  not  an  assignment  within  the  meaning  of  the  Policies  of 
Assurance  Act,  1867  Consequently  notice  to  the  assurance  com- 
pany of  such  agreement  gave  no  priority  over  a  prior  equitable 
mortgagee  who  had  given  no  notice,  but  who  had  possession  of  the 
policy  (y) .  It  has  been  held  in  America  that  delivery  of  the 
policy  itself  is  necessary  (inter  alia)  to  constitute  an  assign- 
ment (z),  but  this  does  not  seem  to  be  the  rule  in  England  (a) . 

Deposit  of  policies  with  a  creditor  as  security,  coupled  with  a 
request  by  letter  to  him  to  instruct  his  solicitor  to  prepare  the 
necessary  assignment,  is  not  an  equitable  assignment  within  the 
Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144).  Con- 
sequently, written  notice  to  the  company  will  not  in  such  a  case 
be  enough  to  enable  the  depositee  to  give  the  insurer  an  effectual 
discharge.  Jessel,  M.R.,  said:  "No  consideration  was  stated,. 
and  there  was  no  agreem.ent  to  assign.  There  had  been  a  deposit, 
and  there  was  to  be  an  assignment  only  if  the  plaintiff  (the  mort- 
gagee) thought  fit.  For  some  reason  or  other,  he  did  not  choose 
to  take  the  assignment,  but  was  content  to  rely  on  the  deposit "  (6) . 
The  Court,  however,  considering  that  sufficient  proof  had  been- 

(«)  30  &  31  Viet.  c.  Ui,  s.  7. 
(x)   Widker  v.  Bradford  Banle,  12  Q,.  B.  D.  511. 

(y)  Spencer  v.  Olark,  9  Ch.  D.  137,  47  L.  J.  Ch.  692,  27  W.  R.  133. 
(a)  See  Palmer   v.   Merrill,   60  Mass.    (6   Cush.)  282.     But  see  Bliss,  Life^ 
Insurance,  p.  511,  note  1. 

(a)  Kekevnch  v.  Manning,  1  De  G.  M.  &  G.  176,  21  L.  J.  Ch.  577.  Ward 
V.  Audland,  8  Sim.  571,  C.  P.  Cooper  146,  8  Beav.  201. 

(b)  Crossley  v.  City  of  Glasc/ow  Life,  4  Ch.  D.  421,  per  Jessel,  M.R.  (1876), 
46  L.  J.  Ch.  65,  36  L.  T.  N.  S.  285,  25  W.  R.  264. 
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given  that  the  money  was  really  due  to  the  mortgagee,  dispensed 
with  the  executors  of  the  mortgagoir  (by  15  &  16  Vict.  e.  86, 
s.  44)  (c).  But  it  was  doubted  by  the  Court  of  Appeal  whether 
"this  course  was  admissible  (d) . 

Equitable  assignment. — A  covenant  to  effect  a  policy  by  way 
•of  security  is  not  enough  of  itself  to  vest  the  policy  in  the 
covenantee  (e);  it  does  not  seem  to  operate  as  an  equitable  assign- 
ment thereof,  or  to  give  him  a  lien  thereon. 

But  in  Ward  v.  Ward(f),  a  covenant  by  a  defaulting  trustee 
to  effect  a  policy  on  his  own  life  was  held  to  entitle  the  cestuis  que 
trustent  to  the  proceeds  against  his  creditors. 

Bare  deposit  of  policy. — Mere  deposit  of  a  policy  with  a  creditor 
as  security,  notice  whereof  was  given  to  the  insurers  after  the  death 
of  the  assured,  is  not  sufficient  to  entitle  the  creditor  to  demand 
payment  from  the  insurance  company  without  the  concurrence 
of  the  debtor's  legal  personal  representative. 

Interest  on  sum  assured. — And  if  the  creditor  makes  good  his 
claim,  the  insurers  will  not  be  liable  to  pay  interest  from  the 
due  date  where  the  delay  is  owing  to  the  creditor's  negleot  to  clothe 
himself  with  the  legal  title  to  the  money  (g). 

When  the  owner  of  an  insurance  policy,  after  loss,  places  it  in 
the  hands  of  an  attorney  for  collection,  with  instructions  to  apply 
"the  proceeds  in  payment  of  his  debt  to  a  third  person,  this  does 
not  constitute  an  assignment  to  such  third  person  (h). 

Position  of  assignee  no  better  than  that  of  assignor. — The 
assignee  of  a  policy  will  not  be  in  any  better  position  than  the 

(c)  Crossley  v.  City  of  Glasgmv  Life,  i  Ch.  D.  421,  per  Jeasel,  M.R.  (1876), 
46  L.  J.  Ch.  65,  36  L.  T.  N.  S.  285,  25  W.  R.  264. 

{d)  Seo  per  Cotton  and  James,  L.JJ.,  in  Webster  v.  British  Emjnre  Mutual, 
15  Ch.D.  169,  49  L.  J.  Ch.  769,  43-,L.  T.  IST.  S.  229,  28  W.  R.  818.  But  see 
also  Curtius  v.  Caledonian,  19  Ch.  D.  534,  51  L.  J.  Oli.  80,  30  W.  R.  125, 
45  L.  T.  N.  S.  662. 

(e)  Lees  v.  WUtely,  2  Eq.  143,  35  L.  J.  Ch.  412, 14  L.  T.  N.  S.  472,  14  W.  R. 
534.    Sec,  however,  Ex  parte  Caldwell,  20  W.  R.  363,  13  Eq.  188. 

(/)  18  Jur.  539. 

{ff}  Webster  i.  British  Empire  Mutual,  15  Ch.  D.  169,  0.  A.  (1880),  Kbi 
»upra. 

(h)  Aultman  v.  McConnell,  34  Fed.  Rep.  U.  S.  724. 
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person  who  effected  and  assigned  it  to  him(«).  Thus  B.,  at  the 
instance  of  the  agent  of  the  British  Equitable  Insurance  Company, 
proposed  to  injure  his  life,  answered  the  questions  as  to  his  health 
satisfactorily,  and  mentioned  D.  as  his  last  medical  attendant, 
and,  the  medical  officer  of  the  company  reporting  favourably,  the 
proposal  was  accepted,  and  a  letter  written  given  notice  that  the 
office  would  not  be  liable  for  any  risk  in  consequence  of  a  variation 
in  health  between  the  aooeptanoe  of  the  proposal  and  the  actual 
receipt  of  the  first  premium.  B.,  becoming  suddenly  stout,  was 
alarmed,  and  consulted  W.,  a  physician,  who  told  him  he  was  in 
danger,  and  wrote  to  D.  to  that  effect.  D.  taking  a  more  favour- 
able view,  B .  then  paid  the  first  premium,  and  never  communicated 
to  the  office  his  consultation  with  W.;  and  with  the  receipt  for 
such  premium  was  a  letter  expressing  that  if  any  alteration  in 
health  had  occurred  the  policy  would  be  void.  B.  assigned  the 
policy  as  security  for  a  debt  to  the  Vale  of  'Neath  Railway  Co., 
represefnted  subsequently  by  the  Great  Western  Co.,  and  died 
suddenly  of  disease  of  the  heart,  and  a  jury  returned  that  verdict. 
An  action  was  brought  on  the  policy  in  the  name  of  the  widow; 
and  it  was  held  that  the  non-conanunication  by  B.  to  the  office 
of  the  fact  of  his  consulting  W.,  although  he  was  not  bound  to 
say  what  W  toild  him,  vitiated  the  policy,  and  that  tlie  plaintiff 
was  in  no  better  position  than  B.  (k). 

Policy  sjfected  hy  fraud. — The  assignee  is  liable  to  all  the 
defences  which  the  insurers  would  be  entitled  to  raise  against  the 
assignor;  for  if  the  policy  be  effected  by  any  vioe  in  regard  to  the 
assignor,  it  is  also  similarly  affected  as  regards  the  assignee.  So 
if  the  assignor  have  effected  the  policy  by  fraud  practised  against 
the  insurer,  and  subsequently  assigned,  and  the  assignee  be  at  the 
time  ignorant  of  the  fraud,  and  the  insurer  pays  the  assignee, 
both  being  in  equal  ignorance  of  the  fraud,  the  insurer  may  recover 
from  the  assignee  the  money  paid  under  such  mistake  (I) . 

(i)  Bormay  v  Borrodaile,  10  Beav.  335,  16  L.  J.  Ch.  337.  British  Equitable 
V.  Great  Western  Railway,  20  L.  T.  N.  S.  422,  38  L.  J.  Oh.  314,  17  W.  K.  43. 
561  -Inderson  v.  Fitzgerald,  4  H.  L..  C.  484,  17  Jur.  995,  and  Scottish  Widows' 
Fund  V.  Buist,  3  C.  S.  O.  C4th  series)  1078,  5  do.  64  (H.  L,.).  Policies  of 
Assurance  Act,  1867,  s.  2.  Mangles  v.  Dixon,  3  H.  L.  O.  702  (1852).  Purdev 
V.  Jackson,  1  Euss.  1. 

(k)  British  Eguitable  v.  G.  W.  B.  Co.,  supra. 

(0  Lefevre  v.  Boyle,  1  L.  J.  N.  S.  K.  B.  199,  3  B.  &  Ad.  877. 
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Duty  of  insurer  knowing  assignee  is  deceived) — But  if  the  notice 
of  assignment  given  to  the  insurer:  discloses  on  the  face  of  it  that 
which  induces  the  belief  that  the  assignee  has  been  deceived  in 
accepting  the  assignment,  the  insurer  is  bound  to  inform  the 
assignee  of  the  real  circumstances;  and  if  he  does  not,  he  will 
be  estopped  from  taking  advantage  as  against  the  assignee  of  the 
equities  existing  as  between  the  assignor  and  himself  (m) . 

Where  the  health  of  the  life  grew  worse  between  the  acceptance 
of  the  risk  and  payment  of  the  premium,  but  the  aggravation  of 
the  iUness  was  not  disclosed  to  the  insurers,  the  policy  was  held 
vitiated,  and  hand  fide  purchasers  for  value  {n)  without  notice 
were  held  to  have  no  title  to  recover  thereon  (o). 

Receipt  of  premdums  by  company. — If  after  a  policy  has  been 
assigned  the  insurance  company  become  aware  of  objections  to  its 
validity  so  clear  and  conclusive  that  the  mere  statement  of  them 
is  enough,  there  may  be  a  duty  of  communication  to  those  whom 
the  company  know  to  be  interested  in  the  policy.  It  would  not  be 
consistent  with  good  faith  that  they  should  in  such  circumstances 
go  on  receiving  the  premiums  on  a  policy  that  they  intended  to 
challenge  in  the  end  (-p) . 

In  certain  companies  (mutual)  the  assignee  of  a  policy,  by 
payment  of  premiums,  is  held  to  have  contracted  to  become  a 
member  of  the  company,  and  is  liable  to  be  entered  on  the  register 
as  a  contributory :  but  if  the  directors  refuse  to  register  the  assignee 
as  a  member  of  the  company,  the  Court  wiU  in  certain  cases  hold 
him  not  to  have  become  a  contributory  (q) . 

Assignment  before  umding  up. — On  the  other  hand,  assignment 
before  winding  up  of  such  a  company  relieves  the  assignor  {r) . 

(m)  Mangles  v.  Dixon,  3  H.  L.  0.  702. 

(«)  For  precautions  to  be  observed  by  purchasers  or  mortgagees  of  life 
policies,  see  2  Dav.  Free.  Conv.  pt.  1,  p.  654,  note. 

(o)  British  Equitable  v.  Great  Western  Railway  (1869),  38  L.  J.  Ch.  314, 
17  W.  R.  561,  20  L.  T.  N.  S.  422.  Policies  of  Assurance  Act,  1867,  explained 
as  not  giving  the  assign  a  better  title,  but  only  as  dispensing  with  administra- 
tion where  the  assign  had  a  complete  title. 

{p)  Scottish  Equitable  v.  Swist,  4  C.  S.  O.  (4th  series)  1081-82,  p«r  Lord 
Presidemt. 

(?)  Ex  parte  Saunders  (1882),  20  Oh.  D.  403,  51  L.  J.  Oh.  S79,  47  L.  T. 
N.  S.  112. 

(r)  Ex  parte  Brown  (1881),  18  Ch.  D.  639,  50  L.  J.  Oh.  714,  45  L.  T.  JST.  S. 
269,  30  W.  E.  30. 
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Payment  into  court. — The  Trustee  Relief  Act,  until  extended 
by  the  6th  sub-sect,  of  sect.  25  of  the  Judicature  Act.  1873,  did 
not  enable  an  insurance  company,  having  notice  of  conflicting' 
claims,  to  pay  policy  moneys  into  court,  unless  the  moneys  were 
the  subject  of  a  trust  (s) ;  but,  inasmuch  as,  by  the  Policies  of 
Assurance  Act,  1867  (i^),  an  unsatisfied  'mortgagee  of  a  polioy 
might  sue  the  insurance  office  in  his  own  name  on  his  assignment, 
the  insurance  office  would  be  justified  in  requiring  evidence  that 
all  assignment  by  way  of  mortgage  of  which  t',hey  had  notice 
was  satisfied  before  they  paid  over  the  money  to  a  subsequeait 
assignee  of  the  policy  (ii) . 

And  now,  subject  to  the  Rules  of  Court  made  under  the  Life 
Assurance  Companies  (Payment  into  Court)  Act,  1896  (59  Vict. 
c.  8),  any  life  assurance  company  may  pay  into  the  High  Court 
any  moneys  payable  by  them  under  a  life  policy  in  respect  of 
which,  in  the  opinion  of  their  board  of  directors,  no  sufficient 
discharge  can  otherwise  be  obtained,  or,  where  the  head  office  of 
the  company  is  situated  within  the  jurisdiction  of  the  Chancery 
Court  of  the  County  Palatine  of  Lancaster,  either  into  that  Court 
or  into  the  High  Court,  and  the  receipt  or  certificate  of  the  proper 
officer  shall  be  a  sufficient  discharge  for  the  moneys  so  paid.  Life 
assurance  company  in  this  Act  is  exclusive  of  a  registered  friendly 
society. 

Lost  life  policy. — Where  an  action  had  been  brought  against 
a  life  insurance  company  upon  a  lost  life  policy,  and  the  directors 
of  the  company  were  of  opinion  that  no  sufficient  discharge  could 
otherwise  be  obtained,  it  was  held  that  under  the  Life  Assurance 
Companies  (Payment  into  Court)  Act,  1896,  the  company  could 
pay  the  amount  of  the  policy  into  the  High  Court  under 
the  Rules  of  the  Supreme  Court  (a?) . 

Lapse  of  tinte. — It  does  not  matter  if  the  last  assignment  of 
which  notice  has  been  given  to  the  insurer  is  over  twenty  years 

(«)  Matthew  V.  Northern,  fc.  Co.,  9  Ch.  Di.  80,  38  L.  T.  N.  S.  4S8,  47 
L.  J.  Ch.  562. 

(t)  30  &  31  Vict.  c.  144. 

(«)  J2e  Haycock's  Policy,  1  Ch.  D.  611,  45  L.  J.  Ch.  247,  24  W.  R.  291. 

(a)  Harrison,  v.  Alliance,  ^c,  (1903)  1  K.  B.  184,  72  L.  J.  K.  B.  115, 
88  L.  T.  4,  51  W.  E.  281,  19  T.  L.  E.  80,  O.  A.     See  p.  359,  post. 

P.  21 
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old,  for  no  demand  can  be  made  under  it  until  the  event  happens  on 
"which  the  policy  money  is  to  become  due.  In  Haycock's  Policif, 
twenty-four  years  had  elapsed  between  the  assignment  by  way  of 
mortgage  and  the  death  of  the  assured.  The  latter  had  subse- 
quently to  the  mortgage  assigned  the  policy  to  a  third  person,  and 
he  to  the  petitioners  in  that  case.  But  absence  of  claim  on  the 
part  of  the  mortgagee  was  not  held  to  be  any  evidence  that  the 
claim  had  been  satisfied,  and  no  suggestion  was  made  that  it  was 
barred.  And  the  policy  moneys  were  only  paid  out  of  court  on 
the  personal  representative  of  the  mortgagee  disclaiming  any 
iuterest  therein . 

Policy  payable  to  assured  or  Ms  assigns. — An  endowment  policy 
payable  to  the  insured  or  his  assigns,  if  he  should  live  to  a  specified 
time,  or,  if  he  should  die  before  that  time  to  his  legal  representa- 
tives, is  assignable;  and  the  assignee  alone  would  be  entitled  to 
receive  the  sum  insured,  in  case  of  the  death  of  the  insured  before 
the  day  named  {y) . 

Specific  performance. — A  contract  to  assign  a  life  policy  may 
be  ordered  to  be  specifically  performed  (z) .  And  under  such  a 
contract,  unless  otherwise  agreed,  the  assignment  must  be  free 
from  incumbrances.  So  if  a  contract  is  made  to  assign  a  policy, 
and  the  assignor  had  (unknown  to  the  would-be  assignee)  agreed 
that  one-third  of  the  premiums  should  be  a  charge  on  the  policy 
payable  at  his  death,  the  burden  of  such  charge  must  be  satisfied 
by  the  assignor  and  not  transferred  to  the  assignee  (a) .  Such 
contract  passes  aU  the  benefits  attached  to  the  policies,  such  as 
bonuses,  &c.  (&),  without  further  words. 

Sale  of  policy. — A  contract  for  the  sale  of  a  life  policy  having 
been  made,  in  the  belief  by  both  parties  that  the  insured  was  alive 
when  in  fact  he  was  dead,  and  it  having  been  completed  by  assign- 
ment, it  was  adjudged  that  the  vendor  was  entitled  to  have  the 
transaction  set  aside  (c) . 

(2^)  Mutual  Life  Insurance  Co.  v.  Armstrong,  Fed.  Eep.  Dig.  (1887-91),  502. 
(a)  Axhley  v.  Ashley,  3  Sim.  149.     Goodsall  v.  Webb,  2  Keen  99. 
(a)  Gatayes  v.  Mather,  34  Beav.  387,  per  Eomilly,  M.R. 
lb)  Courtney  v.  Ferrers,  1  Sim.  137,  5  L.  J.  N.  S.  Ch.  107.    Parkes  v.  Bott, 
9  Sim.  388. 

(c)  Soott  V.  Coulson,  (1903)  2  Ch.  D.  249,  72  L.  J.  Cb.  600,  88  L.  T.  653. 
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Bankruptcy  of  assured. — A  policy  effected  on  own  life  at  an 
annual  premium,  on  bankruptcy  of  the  assured  passes  to  his  trustee, 
ho-wever  small  be  its  apparent  value  at  such  date,  and  even  if  there 
are  considerable  arrears  of  premium  due  thereon .  If  he  disclaim, 
the  grantee  can  do  what  he  likes  about  it  {d) .  If  the  assured, 
instead  of  delivering  up  the  policy  as  part  of  his  effects,  secretly, 
assign  it  to  another  person,  who  pays  the  arrears  of  prelmiium, 
and  upon  the  death  of  the  bankrupt  receives  the  sum'  insured, 
this  sum,  less  the  amount  of  arrears  so  paid,  may  be  recovered  by 
the  trustees  in  bankruptcy  as  money  had  and  received  to  their 
use  (e). 

So  also  if  the  bankrupt  surrender  the  policy  and  ;procure 
renewal  to  one  creditor  in  consideration  of  his  accepting  the 
-composition  offered  (/) . 

Covenant  to  keep  poUcy^  on  foot. — If  a  policy  be  assigned  with 
other  property,  that  the  latter  assignment  should  be  avoided  will 
not  affect  the  assignee's  right  to  the  policy  (ff) . 

Suicide  of  covenantor. — An  Eissign'inent  of  a  policy  of  assurance 
by  the  cestui  que  vie  ought  to  contain  an  express  covenant  by  him 
that  he  wiU.  not  do  anything  to  vitiate  the  policy  or  prevent  the 
assignee  froooa  receiving  the  money.  A  covenant  simply  to  do  all 
things  necessary  to  keep  the  policy  on  foot  is  riot  broken  by  his 
suicide,  although  the  assignee  wiU  thereby  lose  the  benefit  of  the 
policy  (h) . 

Whether  covemant  broken  hy  going  abroad.—"  Such  a  covenant 
may  practically  prevent  the  cestui  que  vie  from  proceeding  to  any 
British  colony,  or  even  from:  leaving  Europe;   for  most  of  the 

{d)  Re  Lmrmouth,  14  W.  E.  628. 

(e)  Schondler  v.  Wace,  1  Camp.  486.  See  West  v.  Beid,  2  Hare  256,  and 
Pennell  v.  Millar,  23  Beav.  172,  5  W.  E.  215,  29  L.  T.  35,  where  asaignor 
had  covenanted  to  keep  up  policies  and  assign  had  paid  the  premium.  See  also 
Surridge  v.  Row,  1  Y.  &  O.  Oh.  O.  183,  583,  13  L.  J.  Ch.  173,  8  Jur.  299. 
Cofinecticvt  Mutual  Life  v.  Burroughs,  34  Conn.  305. 

(/)  Ffleger  v.  Browne,  28  Eeav.  391,  per  Eomilly,  M.E. 

(</)  Foster  v.  Roberts,  7  Jur.  N.  S.  400,  9  W.  E.  605.  See  Pennell  v.  'Millar, 
supra.    Bromley  v.  Stmth,  26  Beav.  644. 

(A)  Borrodaile  v.  JIunter,  5  M.  &  G.  639,  12  L.  J.  O.  P.  225,  5  Scott  N.  B. 
418,  7  Jur.  443.    Dormay  v.  Borrodmle,  10  Beav.  335,  16  L.  J.  CSi.  337. 

21  (2) 
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insurance  offices  make  residence  or  travelling  out  of  Europe  vitiate 
a  policy,  and  a  Court  of  Equity  will  restrain  a  mian  from  com;- 
mitting  a  breach  of  his  own  covenant.  Permission  to  reside  or 
travel  abroad  in  healthy  latitudes  may,  however,  usually  be 
obtained  from  the  office  on  payment  of  an  increased  premium; 
and  a  covenant  to  pay  an  increased  premium,  which  may  become 
payable  in  the  event  of  the  assignee  aUo^iving  the  cestui  que-  vie 
to  go  abroad,  should  be  inserted'  in  the  assignment.  Of  course  the 
assignor  of  a  policy  has  notice  of  all  its  conditions,  and  will,  if 
he  avoid  the  policy  by  breaking  any,  of  its  conditions,  be  responsible 
under  the  ordinary  covenant  not  to  vitiate  the  policy;  but  where 
one  covenanted  that  he  would  appear  at  any  insurance  office  within 
the  bills  of  mortality,  and  enable  the  covenantee  to  insure  his 
life,  and  in  pursuance  of  his  covenant  appeared  at  an  office  which 
subsequently  granted  to  the  covenantee  a  policy  containing  a  con- 
dition that  the  covenantor  should  not  go  beyond  the  limits  of 
Europe,  it  was  held  that  the  covenantee  oug'ht  to  have  given  the 
covenantor  notice  that  the  insurance  had  been  effected  on  those 
terms;  and  that,  not  having"  done  so,  he  could  not  recover  damages 
for  the  avoidance  of  the  policy  by  the  covenantor  quitting 
Europe  (i) .  But  if  the  covenant  be  explicit  and  the  covenantor 
have  notice  of  the  ter'ms  of  the  policy,  the  covenant  will  be  con- 
strued strictly,  and  the  covenantee  may  enter  up  a  judgment  and 
issue  execution  against  the  covenantor  for  neglecting  to  keep  the 
policy  on  foot,  notwithstanding  he  miay  himself  have  obtained 
its  renewal"  (fc). 

An  action  will  lie  for  breach  of  covenant  to  effect  and  settle  a 
policy,  and  the  dalmage  caused  hy  the  breach  may  be  proved  for  {I) . 

Non-assignable,  life  insurances. — Insurances  under  the  Customs 
Annuity  and  Benevolent  Fund'  (56  Geo.  III.  c.  Ixxiii.,  34  &  35 
Vict.  c.  103  and  Rules  of  1872  thereunder)  are  not  part  of  the 
assured's  estate.  He  has  only  a  limited  power  of  appointment 
over  the  funds  secured  thereby.     On  making  certain  payments 

(»)  Vyse  V.  Wakefield,  5  M.  &  W.  442. 

(k)  Winthorp  v.  Murray,  8  Ha.  214.  Davidson's  Precedents,  4th  ed.  vol.  2, 
p.  656. 

(n  Arthur  v.  Wynne,  14  Oh.  D.  603,  49  L.  J.  Oh:.  557,  43  L.  T.  N.  S.  45, 
18  W.  B,   972. 
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during  his  life  he  acquires  a  right  to  apipoint  a  sum  of  money  on 
his  death  either  for  the  henefit  of  his  widow,  if  any,  or,  if  not,  of 
his  relatives  and  nominees  if  accepted  "by  the  directors  {nt) . 

The  Court  in  lunacy  has  no  jurisdiction  to  appoint  a  nominee 
on  behalf  of  a  lunatic  ,assured'  (n) . 

The  appointment  being  limited,  no  legacy  duty  is  payable  there- 
on (o),  but  succession  duty  is  payable  (^'). 

If  no  nomination  is  approved  and  registered  during  lifetime, 
but  the  assured  'makes  a  bequest  of  such  policy,  the  legatee  can- 
not take,  and  the  widow  or  the  assured's  children,  if  any  (his  wife 
being  dead),  are  entitled  (q). 

But  irrevocable  assignment  of  a  certain  portion  of  the  sum' 
insured  is  permitted  under  certain  restrictions  by  the  said 
Rules  (r) . 

The  effect  of  mortgage  of  such  permitted  portion  would  be  a 
disposition  pro  tanto;  and  his  mortgagee's  interest,  if  any,  would 
be  subject  to  the  dispositions  of  the  assured's  will,  or  the  rules  of 
the  society.  The  assignees  or  mortgagees  of  such  a  policy  will 
not  be  liable  to  succession  duty  (s) . 

The  assured  mjay  settle  his  share  of  the  benevolent  fund  to 
trustees,  for  the  benefit  of  his  daughter  on  her  marriage.  Such 
settlement  is  within  the  words  of  the  rule,  "  for  the  benefit  of  the 
child  or  children."  No  admission  of  the  trustees  or  the  husband 
as  nominees,  nor  any  consent  of  the  directors  of  the  fund  is 
necessary  {t). 

Frimctly  Societies. — A  policy  of  assurance  effected  by  a  member 
of  a  friendly  society  on  his  own  life  is  legally  assignable  by  him 
in  the  ordinary  way,  as  well  as  by  means  of  a  nomination  under 

(ff?)  Attorney- General  v.  Abdy,  1  H.  &  0.  266,  32  L.  J.  Ex.  9. 

(«)   Urqvhart  v.  Butterfleld,  36  Ch.  D.  55. 

(o)  AHorney-General  v.  Rozisoll,  TiUley  on  Stamps,  685  (2nd  ed.). 

{p)  Attorney-General  v.  Abdy,  stipra.  Succession  Duty  Act  (16  &  17  Vict, 
c.  51),  s.  17. 

(?)  W.  PJiillips'  Insurance,  23  Oh.  D.  235,  52  L.  J.  Oh.  44,  48  L.  T.  N.  g. 
81,  31  W.  E.  511. 

(r)  M'Lean's  Trusts,  19  Eq.  274,  per  Jessel,  M.R.,  doubted  Urquhart  v. 
Butterfleld,  36  Ch.  D.  82,  57  L.  J.  Ch.  521. 

(«)  M'Lean'?  Trusts,  supi'a.    15  &  16  Viot.  c.  51  (Succession  Duty  Act),  s.  17. 

\t)  Pooock's  Policy,  6  Ch,  App.  447,  25  L.  T.  N.  S.  233,  19  W.  E.  801. 
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the  Friendly  Societies  Act,  1875,  s.  15,  and  the  Friendly  Societies 
Act,  1896,  ss.  56  and  57  (m). 

The  power  of  nomination  is  confined  to  members  who  have 
attained  sixteen  years  of  age  (v) . 

Insurances  on  children's  lives. — Where  assurances  are  made  on 
the  lives  of  children  under  the  Friendly  Societies  Act,  1896,  the 
only  people  who  can  receive  money  are  the  parents,  or  their  per- 
sonal representatives,  sect.  63,  unless  the  person  insuring  has  an 
interest  in  the  life  of  the  person  insured,  sect.  67.  A  person  taking 
in  an  infant  to  keejp  for  reward  is  deemed  to  have  no  interest  (x). 

The  rules  of  an  unregistered  friendly  society,  relating  to  pay- 
ment of  death  allowances,  declared  that  the  committee  might  pay 
to  such  person  amongst  certain  specified  relatives  of  the  deceased 
member  as  they  might  think  fit,  unless  the  member  had  otherwise 
bequeathed  it  by  wiU,  and  that  after  such  payment  neither  the 
committee  nor  the  society  should  be  liable  to  any  further  claim; 
upon  the  death  of  the  member  intestate  the  society  paid  his  sister, 
and  the  plaintiff  as  the  administrator  of  the  deceased  sued  her  for 
the  money  so  paid,  but  he  failed  to  recover,  since  the  rules  con- 
stituted the  contract  between  the  member  and  the  society  (y) . 

Post  Office  insurances. — Assignments  of  Post  Office  insurances  or 
annuities  are  subject  to  the  provisions  of  27  &  28  Vict.  c.  43, 
s.  11,  and  the  Eules  made  under  the  Act(z).  The  general  pro- 
visions of  this  Act  have  been  aimended  by  45  &  46  Viot.  c.  51,  50  & 
51  Vict.  c.  40,  and  56  &  57  Vict.  c.  69. 

Assignment  of  void  policy. — The  assignee  cannot  recover  on 
a  policy  void  for  fraud  of  the  assignor,  or  for  misrepresentations 
in  the  proposals  (a) . 

(m)  Griffin  v.  Griffin,  (1902)  1  Oh.  D.  135,  71  L.  J.  Ch,.  112,  86  L.  T.  38. 
Sect.  56  of  the  Friendly  Societies  Act,  1896,  is  amended  by  sect.  5  of  the 
Friendly  Societies  Act.  1908. 

(v)  59  &  60  Viot.  c.  25  and  c.  26. 

(«)  Children  Act,  1908,  s.  7. 

(y)  Ashby  \.  Costin,  21  Q.  B.  D.  401,  59  L.  Tl.  224,  57  L,.  J.  Q.  B.  491, 
37  W.  R.  140. 

(«)  30  &  31  Vict.  c.  144,  d.  8;  16  &  17  Viet.  o.  45;  27  &  28  Viot.  c.  43. 

(a)  British  Eqmtable  v.  Great  Western  Mailway,  19  L.  T.  N.  S.  476,  per 
Malins,  V.-C.  (1869),  afEd.  20  L.  T.  N.  S.  422,  17 'W.  R.  43,  38  L.  J.  Ck.  132, 
314. 
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In  an  ordinary  life  policy  the  assignee  for  value  can  recover 
by  the  terms  thereof. 

Legal  means  lawful. — The  word  "legal"  in  a  proviso  which 
avoids  the  policy,  "except  it  shall  have  been  legally  assigned," 
means  lawful,  not  legal  as  opposed  to  equitable  (6). 

Authority  to  hold  amounts  to  assignment. — Authority  to  hold 
the  policy  for  any  bills  or  notes  cashed  for  the  grantee  has  also 
been  held  to  be  an  assignment  within  the  terms  of  a  policy  contain- 
ing the  following  words:  "unless  it  shall  have  been  assigned  for 
valuable  consideration  six  months  before  death"  (c). 

The  insurers,  if  they  make  advances  on  a  policy,  are  third 
persons  for  that  purpose,  and  cannot  avoid  the  policy  and  claim  the 
deht(d). 

Bankruptcy . — But  if  the  policy  pass  by  operation  of  law  to  a 
trustee  in  bankruptcy,  this  is  not  an  assignment  within  the  above 
exception. 

Void  assignment  as  security. — An  assignment  of  a  policy  which 
is  voluntary  and  void  under  13  Eliz.  c.  5,  may  nevertheless  be 
allowed  as  a  charge  on  the  policy  to  the  extent  of  an  antecedent 
debt,  in  consideration  of  which  it  was  assigned  (e) . 

An  assignment  by  way  of  charge  with  a  trust  as  to  the  surplus 
in  favour  of  a  third  person  has  been  held  void  against  creditors 
as  to  such  trusts  (/) . 

So  will  be  assignment  by  a  bankrupt  of  an  undisclosed 
policy  (5')' 

(6)  Dufaur  v.  Professional,  25  Beav.  599,  4  Jur.  N.  Sl  841,  27  L.  J.  Ch. 
817,  32  L.  T.  25. 

(c)  Jones  V.  Consolidated,  26  Beav.  256,  5  Jur.  N.  S.  214,  28  L.  J.  Ch.  66, 

32  li.  T.  307.  Moore  v.  Woolsey,  4  E.  &  B.  243,  24  L.  J.  Q.  B.  40, 1  Jur.  N.  S. 
468  24  L.  T.  155,  3  W.  R.  66^  3  C.  L..  Bep.  207.  White  v.  British  Em;nre\, 
7  Skj.  394,  38  L.  J.  Oh.  53,  17  W.  E.  26,  19  L.  T.  N.  S.  306. 

W  Jaclcsm^  v.  Forster,  1  E.  &  E.  468,  5  Jur.  N.  S.  1247,  29  L.  J.  Q.  B.  8, 

33  L.  T.  290,7  W.  E.  578. 

(e)  Stokoe  v.  Cowan,  30  L.  J.  Qi.  882,  29  Beav.  637,  4  L.  T.  N.  S.  695, 
7  Jur.  N.  S.  901,  9  W.  R.  801. 

(/)  Magmcley's  Trusts,  5  De  G.  &.  Sro.  1,  15  Jur.  1005. 

(^)  Schondler  v.  Wace,  1  Camp.  487.     Re  Smith,  12  W.  R.  534. 
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Assignment  by  felon. — But  a  felonious  taking  of  property  so 
far  raises  a  debt  as  to  support  the  assignment  of  a  policy  by  the 
felon  before  conviction  as  security  for  the  sum  taken  (h) . 

Felony  by  assignor. — A  liusband  insured. his  life  for  the  benefit 
of  his  wife,  who  murdered  him,  and  her  assignee  and  the  executors 
of  the  deceased  sued  the  insurers  for  the  policy  money;  the  assignee 
was  not  allowed  to  recover,  it  being  against  public  policy  to  allow 
the  wife  or  her  assignee  to  receive  any  benefit  from  her  felonious 
act,  and  the  trust  in  her  favour  under  the  policy  created  by  sect.  11 
of  tho  Married  Women's  Property  Act,  1882,  was  therefore  in- 
capable of  performance,  and  the  policy  money  thus  becoming  part 
of  the  estate  of  the  deceased  his  executors  were  entitled  to 
recover  (i) . 

Gift  of  policy. — Gift  of  a  policy  is  not  valid  against  creditors, 
if  the  settlor  was  at  the  time  insolvent  (k) .  But  once  completely 
made,  it  is  not  revocable  by  the  donor  (l) . 

To  constitute  such  a  gift  the  policy  may  simply  be  delivered  over 
with  appropriate  declarations  (to),  or  be  assigned  in  writing  (w), 
or  declared  to  be  held  by  the  donor  in  trust  for  the  donee  (o),  or 
directed  to  be  held  by  a  trustee  (p),  an  insurer  (g),  or  a  bailee  for  a 
particular  purpose. 

Expression  of  desire  to  settle. — Where  a  man  had  made  a 
settlement  on  his  first  marriage,  and,  being  a  widower  and  desir- 
ing to  marry  again,  wrote  to  one  of  the  trustees  thereof  saying 
that  he  desired  to  make  a  settlement  (of  six  policies  on  his  own 
life)  on  the  children  by  the  first  marriage,  and  handed  three  to  one 
trustee,  and  told  him  that  the  others  were  in  a  bank  as  collateral' 
security  for  a  loan,  but  that  he  would  pay  off  the  said  loan,  but 

(A)  Chowne  v.  Baylis,  31  Beav.  351,  11  W.  Ei.  5,  6  L.  T.  N.  S.  739,  31 
L.  J.  Ch.  757,  8  Jur.  N.  S.  1028. 

(j)  Cleaver  v.  Mutual  Reserve  Fund,  $c.,  (1892)  1  Q.  B.  147,  66  L.  T.  221, 
61  L.  J.  Q.  B.  128.    Burt  v.  Union,  ^e.  Co.,  105  Fed.  B-ep.  419. 

(k)  Magawley's  Trust,  5  De  G.  &  Sm.  1,  15  Jur.  1005. 

(Z)  Rummens  v.  Hare,  1  Ex.  D.  169,  34  L.  T.  N.  S.  407,  24  W.  B.  385. 

(»»)  Barton  v.  Gainer,  3  H.  &  N.  387,  27  L.  J.  Ex.  390. 

(«)  Howes  V.  Prudential  Assurance,  49  L.  T.  N.  S.  133. 

(o)  Sewell  V.  King,  14  Ch.  D.  179,  28  W.  R.  344. 

{p)  Magawley's  Trust,  supra,  per  Parker,  V.-C. 

(?)  Such  are  policies  under  Married  Women's  Property  Acta. 
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made  no  legal  assignment,  and  no  notice  was  given  to  the  insurers 
or  the  other  trustee,  Hall,  V.-C,  held:  — 

(1)  That  the  evidence  showed  a  complete  assignment. 

(2)  That  the  person  whose  duty  it  was  to  give  notice  to  the 
insurers  was  the  trustee,  and  not  the  settlor. 

(3)  That  such  notice  only  gave  a  legal  title  to  sue  in  the  assign's 
own  name,  and  nothing  more  (r) . 

Where,  however,  X.  (the  assured)  handed  his  life  policy  over  to 
A.M.B.  and  indorsed  the  policy  "  I  authorise  A.M.B.  my  house- 
keeper and  no  other  person  to  draw  this  insurance  in  the  event 
of  my  predeceasing  her,  this  being  my  sole  desire  and  intention  at 
this  time  of  taking  this  policy  out  and  this  is  my  signature,"  it 
was  held  that  this  was  a  mere  authority  to  receive  policy  moneys 
after  X.'s  death,  an  authority  rendered  inoperative  by  his 
death  (s) . 

Policy  settlement  on  same  footing  as  other  property. — Where 
the  policy  is  so  f  rameid  as  to  be  part  of  his  own  estate,  the  grantee 
can  settle  it  in  the  same  way  in  which  he  could  settle  any  other 
personal  property  and  subject  to  the  same  liability  to  have  his 
settleonent  set  aside  by  creditors  as  attends  on  any  voluntary 
settlement  (t). 

Special  modes  of  disposition  prescribed. — The  contract  of  in- 
surance may  prescribe  the  mode  in  which  the  title  to  the  in- 
surance shall  devolve  or  be  transmitted.  Thus  where  in  a  life 
insurance  the  rules  of  the  insurance  society  provide  that  in  default 
of  nomination  by  the  insured  the  insurance  money  should  be  paid 
to  certain  prescribed  persons,  or  be  paid  to  his  assigns  under  any 
disposition  by  him  specifically  affecting  such  money,  it  will  not 
pass  under  a  mere  residuary  bequest  not  specifically  referring 
thereto  (m)  . 

(r)  Sewell  v.  Kinc/,  14  Ch.  D.  179,  per  Hall,  V.-C,  28  W.  E.  344,  following; 
Fortescue  v.  Barnett,  3  My.  &  K.  36,  2  L.  J.  N.  S.  Ch.  98.  Pearsofi  v. 
Amicrihle,  27  Beav.  229,  7  W.  B.  629.  Kelcewieh  v.  Manning,  1  D.  M.  &  G. 
176   21  L.  J.  Ch.  577.     See  Milroy  v.  Lord,  4  D.  F.  &  J.  264. 

(s)   Williams,  Jn  re,  Williams  v.  Ball  (1919),  W.  C.  &  I.  Rej).  122. 

(0  See  Holt  v.  Everall,  2  Ch.  D.  266,  45  _L.  J.  Ch:  433,  34  L.  T.  N.  S.  599, 
24  W.  B.  471,  as  to  mode  of  turning  a  policy  on  own  life  into  one  in  favour 
of  wife  and  children. 

(«0  Re  Davies,  Davies  v.  Davies,  (1892)  3  Ch.  D.  63,  41  W.  R.  13. 
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Non-performanoe  by  the  husband  of  his  covenant  to  effect  and 
settle  a  policy  will  not  debar  him  from  insisting  on  performance/, 
by  his  wife's  father  of  his  covenant  to  settle  property  on  similar 
trusts  (v). 

Names  of  persons  interested  must  appear  in  policy. — The  Life 
Insurance  Act,  1774  {ante,  p.  37),  prohibits  the  making  an 
insurance  on  the  life  of  any  person  or  on  any  other  event  wherein 
the  person  for  whose  benefit  or  on  w'hose  acoount  the  policy  shall 
be  made  shall  have  no  interest,  and  renders  void  every  policy  made 
contrary  to  the  Act.  It  lalso  renders  it  imperative  to  insert  in  the 
policy  the  names  of  the  persons  interested  therein  (a;) .  But  the 
statute  does  not  prohibit  a  policy  being  granted  to  one  person  in 
trust  for  another  where  the  names  of  both  persons  appear  on  the 
face  of  the  policy  {y). 

Trustee  enabling  settlor  to  dispose  of  policy  is  liable. — When 
by  a  marriage  settlement  the  husband  assigned  a  life  policy  to  two 
trustees  and  covenanted  to  pay  the  premiums,  one  of  the  trustees 
having  disclaimed,  the  other  enabled  the  husband  to  dispose  of 
the  policy  and  a  bonus  thereon,  and  it  was  held  that  he  was  liable 
to  pay  to  the  trust  es,tate  the  money  actually  received  for  the 
policy  {z) . 

Trustees'  power  to  sell. — Where  a  policy  has  been  settled  and 
the  settlor  is  unable  to  perform  his  covenant  to  keep  up  the  pre- 
miums, the  Court  will  authorise  the  trusitees  to  sell  or  surrender  the 
policy  {a). 

When  trustee  must  keep  policy  up. — If  an  annuity  or  life  policy 
is  in  fiettlenient,  it  is  the  implied  duty  of  the  trustee  to  keep 
it  up.  It  is  otherwise,  however,  if  he  does  not  insure,  but  simply 
pays  the  premiums  as  an  agent  (6).    If  a  trustee  who  insures  does 

(d)  Jeston  V.  Ket/,  6  Ch.  App.  610. 

(»)  Hodson  V.  Observer  Society,  8  El.  &  Bl.  40,  26  L.  J.  Q.  B.  303,  29  L.  T. 
278,  5  W.  B.  712,  3  Jur.  N.  S.  1125.  Shilling  v.  Accidental,  2  H.  &  N.  42, 
1  P.  &  F.  116,  26  L.  J..  Ex.  266,  27  do.  16,  5  W.  R.  567. 

{y)  Collett  V.  Morrisan,  9  Hare  162,  21  L.  J.  Cai.  873. 

(«)  Kingdom  v.  Castleman,  46  L.  J.  Ch.  448.    Me  Beane,  42  Cli.  D.  9. 

(a)  Hill  V.  Trenery,  23  Beav.  16.     Beresford  \.  Beresford,  23  Beav.  292. 

(&)  Daroey  v.  Croft,  9  Ir.  Ch.  19. 
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not  keep  the  policy  up,  he  is  liable  to  his  cestui  que  trust  if  he  had 
funds  in  hand  to  pay  the  premiums  (c),  but  it  is  otherwise  if  he 
had  not  funds  and  could  not  get  any  (d) .  If  the  trusitee  advance 
funds  he  has  a  lien  on  the  policy  for  the  amount  of  his  advances  (e) 
when  the  policy  money  forms  part  of  the  trust  funds  (/) . 

Trusts  of  a  policy. — The  trusts  declared  of  a  policy  are  similar 
in  nature  to  those  declared  of  other  securities,  and  are  consitrued 
in  the  same  way .  While  they  divest  the  settlor  of  his  interest,  a 
resulting  trust  or  apt  terms  in  the  deed  may  bring  it  back.  Thus, 
a  trust  for  A.,  but  if  he  predeceased  the  settlor  then  for  B., 
unless  the  settlor  should  sell  on  A.'s  decease,  has  been  held  to 
enable  the  settlor  to  dispose  of  the  policy  as  he  liked  on  A.'s  death 
by  charge  or  sale  (g) . 

Again,  trusts  of  a  policy  cannot  be  declared  by  reference  in  the 
would-be  settlor's  will  to  a  letter,  though  he  could  give  the  policy 
away  on  his  death-bed  (h) . 

Policy  in  names  of  trustees. — There  is  an  advantage  in  taking  a 
trust  policy  in  the  names  of  the  trustees,  as  it  diminishes  the  risk 
of  forfeiture,  and  avoids  the  necessity  of  an  assignment,  and  of 
giving  notice  to  the  office. 

Assignment  of  principal  money  mil  pass  bonus. — Trusts  of  a 
policy,  whether  effected  in  the  names  of  the  trustees  or  assigned 
to  them,  will  in  general  comprise  bonuses,  as  well  as  the  original 
sum  assured.  Hence,  if  it  be  desired,  with  reference  to  the  prac- 
tice of  the  office,  or  the  terms  of  the  policy,  that  there  should  be 
an  option  of  having  a  bonus  applied  in  diminution  of  the  premium, 
power  for  this  purpose  should  be  specially  given  (i) .  Where  a 
husband  covenanted  to  effect  and  settle  an  insurance  policy,  and 

(c)  Marriott  v.  Kinnersley,  Tamlyu,  470. 

id)  Hobday  v.  Peters,  28  Beav.  603. 

(e)  Clack  v.  HolUnd,  19  Beav.  202,  273,  2  W.  R.  402,  18  Jur.  1007.  Johnson 
V.  Svnre,  3  Giff.  194.  Todd  v.  Moorhouse,  L.  R.  19  Eq,.  69,  23  W.  R.  155, 
32  L.  T.  N.  S.  8. 

(/)  Re  Earl  of  WincMlsea's  Policy  Trust,  39  Ch.  D.  168,  59  L.  T.  167. 

Ig}  Johnson  v.  Ball  (1852),  16  Jur.  538. 

Qi)  Pedder  v.  Uozdey,  31  Beav.  159,  7  L.  T.  N.  S.  205. 

(»■)  ParJees  v.  Bott,  9  Sim.  388.  Lackersteen  v.  LacJcersteen,  6  Jur.  N.  S. 
nil,  30  L.  J.  Ch.  5.  Courtney  v.  Ferrers,  1  Sim.  137,  5  I/.  J.  O.  S.  Cli.  107. 
Gilley  v.  Burley.  22  Beav.  619.     Davidson's  Precedents,  vol.  iii.  807. 
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effected  a  participating  policy,  it  was  held  that  he  was  entitled, 
at  his  option,  to  have  bonuses  paid  to  him,  or  applied  in  reduction 
of  premiums  (it).  And,  on  a  bequest  of  a  policy  on  the  life  of  a 
person  other  than  the  testator,  the  executors  were  held  entitled  to 
take  the  bonuses  and  apply  them  in  reduction  of  premiums  (l) . 

Wife's  consent  to  husband's  assignment. — In  America  it  h^s 
been  held  that  a  life  policy  by  a  husband  on  his  own  life  for  the 
benefit  of  his  wife  is  assignable  during  his  life,  with  her  consent, 
as  collateral  security  for  his  debts,  where  no  statute  directly  pro- 
hibits it,  and  that  she  is  debarred  by  such  consent  from  recovering 
the  proceeds  of  the  policy  (m) . 

In  England  probably  the  same  would  be  the  case  on  such  a 
policy,  since  the  wife  being  alone  named  would  be  sole  and 
absolute  beneficiary  under  the  policy  if  she  survived  her 
husband  (n). 

If  a  wife  takes  out  a  policy  on  her  husband's  life  to  her  separate 
use,  and,  should  she  die  before  her  husband,  then  for  her  children, 
the  husband  cannot  deal  with  the  policy  (,o) . 

In  Scotland,  under  the  law  as  to  communio  bonorum  between 
spouses,  it  seems  that  a  husband  who  effects  a  policy  on  his  wife's 
life  for  her  benefit  can  charge  the  policy  during  his  lifetime  (p) . 

Policy  on  life  of  wife,  but  payable  to  children. — Where  a  policy 
on  the  life  o£  a  wife  was  made  payable  to  her  children,  and  she  died 
before  any  children  were  born,  her  executor  failed  to  recover  the 
amount  of  the  insurance  {q) . 

Policy  payable  to  wife,  dc. — Policies  were  effected  in  London 
with  two  New  York  companies,  payable  on  the  husband's  death  to 
his  wife  for  her  sole  use  if  living,  and,  if  not  living,  to  her  children, 
with  power  to  the  wife  to  surrender  on  the  completion  of  the  ton- 
tine dividend  period.    The  wife  surrendered,  and  it  was  held  that 

(k)  Hughes  v.  Smrle,  W.  N.  (1885)  p.  79. 

(0  Se  Edmed,  W.  N.  (1885)  p.  152. 

(«)  Charter  Oak  TAfe  v.  Brant,  4  Am.  Rep.  328,  2  Story  Eq.  Jur.  3.  1413. 

00  33  &  34  Vict.  0.  93,  s.  10;   and  see  Kerwin  v.  Howard,  23  Wise.  108. 

(o)  Chaplin  v.  Fellows,  36  Conn.  132,  4  Am.  Rep.  49. 

Ip)  Thompson's  Trustees  v.  Thompson,  6  C.  S.  C.  (4th  series)  1227. 

(?)  M'Elwee  v.  New  York  Life,  47  Fed.  Rep.  796. 
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the  husband's  trustee  had  no  title  to  the  proceeds,  but  that  they 
belonged  to  the  wife  (r). 

Husband-  and  ivife.— The  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  0.  75),  s.  11,  provides  that  "  a  married  woman  may, 
by  virtue  of  the  power  of  making  contracts  hereinbefore  contained, 
effect  a  policy  upon  her  own  life  or  the  life  of  her  husband  for  her 
separate  use,  and  the  same  and  all  benefit  thereof  shall  enure 
accordingly.  A  policy  of  insurance  effected  by  any  man  on  his 
own  life,  and  expressed  to  be  for  the  benefit  of  his  wife  or  of  hiis 
children,  or  of  his  wife  and  children  or  any  of  them,  or  by  any 
woman  on  her  own  life,  expressed  to  be  for  the  benefit  of  hec 
husband  or  of  her  children,  or  of  her  husband  and  children  or 
any  of  them,  shall  create  a  trust  in  favour  of  the  objects  therein 
named,  and  the  moneys  payable  under  any  such  policy  shall  not, 
so  long  as  any  object  of  the  trusts  remain  unperformed,  form  part 
of  the  estate  of  the  insured  or  be  subject  to  ^is  or  her  debts.  Pro- 
vided that  if  it  shall  be  proved  that  the  policy  was  effected  and 
the  premiums  paid  with  intent  to  defraud  the  creditors  of  the 
assured,  they  shall  be  entitled  to  receive  out  of  the  moneys  payable 
under  the  policy  a  sum  equal  to  the  premiums  so  paid.  The  in- 
sured may  by  the  policy  or  by  any  memorandum  under  his  or  her 
hand  appoint  a  trustee  or  trustees  of  the  moneys  payable  under 
the  policy,  and  from  time  to  time  appoint  a  new  trustee  or  trustees 
thereof,  and  may  make  i^rovision  for  the  appointment  of  a  new 
trustee  or  new  trustees  thereof  and  for  the  investment  of  the 
moneys  payable  under  any  such  policy.  In  default  of  any  such 
appointment  of  a  trustee,  such  policy,  immediately  upon  its  being 
effected,  shall  vest  in'  the  insured  and  his  or  her  legal  personal 
representatives  in  trust  for  the  purposes  aforesaid.  If  at  the 
time  of  the  death  of  the  insured  or  at  any  time  afterwards  therei 
shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint  a  new 
trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new  trustee  or 
new  trustees  may  be  appointed  by  any  Court  having  jurisdiction 
under  the  provisions  of  the  Trustee  Act,  1850,  and  the  Acts 
amending  and  extending  the  same.  The  receipt  of  a  trustee  or 
trustees  duly  appointed,  or  in  default  of  any  such  appointment,  or 

(>•)  He  Licse  v.  Sileth,  Ex  parte  Bever,  3  Times  L.  E.  400. 

» 
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in  default  of  notice  to.  the  insurance  office,  the  receipt  of  the  legal 
personat  representative  of  the  insured  shall  be  a  discharge  to  the 
office  for  the  sum  secured  by  the  policy  or  for  the  value  thereof  in 
whole  or  in  part." 

Wife  and  children  joint  tenants. — A  policy  was  taken  out  on 
the  life  of  the  assured  "  for  the  benefit  of  his  wife  and  children  " 
pursuant  to  the  Married  Women's  Property  Act,  1870,  the  words 
of  which  in  this  respect  are  similar  to  those  in  sect.  11  of  the 
Married  Women's  Property  Act,  1882.  The  assured  died  leaving 
a  widow  and  five  children,  aaid  it  was  held  that  they  took  the  money 
payable  under  the  policy  as  joint  tenants  (s).  And  where  a  man 
effected  a  policy  of  assurance  on  his  life  under  the  Married 
Women's  Property  Act,  1882,  s.  11,  "for  the  benefit  of  his  wife 
and  children,"  the  wife  having  died  the  man  married  again  and 
had  a  child  by  his  second  wife.  On  his  death  it  was  held  that 
the  widow  and  her  child  were  entitled  to  participate  jointly  with 
the  children  of  the  first  marriage  (t). 

The  Married  Women's  Property  Act,  1870,  contains  no  power 
enabling  a  married  woman  to  effect  a  policy  of  assurance  on  her' 
life  for  her  children's  benefit,  thie  contract  is  with  her,  and  no 
trust  in  favour  of  the  children  is  created  (m)  . 

Surrender  of  poUcy. — Having  regard  to  the  words  in  sect.  11 
of  the  Married  Women's  Property  Act,  1882,  declaring  that  a 
policy  effected  thereunder  shall  create  a  trust  in  favour  of  the 
objects  therein  named,  and  the  moneys  payable  under  any  such 
policy  shall  not,  so  long  as  any  object  of  the  trust  remains  unper- 
formed, form  part  of  the  estate  of  the  insured,  it  would  seem 
that  an  insurance  company  could  not  accept  a  surrender  of  such 
a  policy  so  long  as  any  object  of  the  trust  was  unperformed. 

(s)  He  Bavis's  Policy  Trusts,  (1892)  1  Ch.  90,  66  L.  T.  104,  61  L.  J.  Ch. 
<)50,  following  In  re  Leyton,  34  Ch.  D.  511. 

(<)  Re  Browne's  PoUoy,  (1903)  1  Ch.  D.  188,  72  L.  J.  Ch.  85,  87  L.  T. 
588,  51  W.  R.  364.  Re  Parker's  Policies,  (1906)  1  Ch.  D.  526,  75  L.  J.  Oh. 
297,  94  L.  T.  477,  22  T.  L.  B..  259,  54  W.  R.  329.  But  Bee  Re  Griffith's 
Polioy,  (1903)  1  Ch.  D.  739,  72  L.  J.  Oh.  330,  88  L.  T.  547,  where  the 
eeoond  wife  was  excluded;  that  was,  however,  a  decision  on  the  construction  of 
the  particular  policy  and  not  on  the  statute:  Se  Parker's  Polioies,  ibid.  530. 

(«)  Burgess  Policy,  Re,  Lee  v.  Scottish  Union,  ^c.  (1915),  113  L.  T.  443. 
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Effect  of  policy  and  Act. — The  effect  of  the  policy  and  the 
Act  taken  together  is  to  constitute  a  declaration  of  an  executed 
trust,  and  all  the  Court  has  to  do  is  to  express  its  view  of  thte 
construction  of  the  two  instruments  taken  together. 

Interest  of  beneficiaries  contingent. — In  the  Married  Women's 
Property  Act,  1882,  nothing  is  said  as  to  the  power  of  assignment 
■of  a  policy  by  the  beneficiaries  before  the  death  of  a  settlor. 

It  would  seem,  however,  that  their  interests  are  all  contingent 
on  survival,  and  that  consequently  no  assignment  in  the  settlor's 
life  would  give  more  than  a  contingent  right  to  the  procieeds  of 
the  trust  policy  (v) .  But  it  seems  that  such  a  policy  could  be 
surrendered  by  the  beneficiaries  for  its  surrender  value,  or  ex- 
changed for  a  paid-up  policy  (x),  and  the  Court  might  appoint  a 
trustee  for  the  purpose  where  necessary  (y) . 

The  effect  of  an  appointment  by  a  settlor  of  policy  moneys  to 
his  executors  and  administrators  is  to  make  the  policies  part  of 
the  estate  of  the  settlor,  subject  to  the  other  interests  created  by 
the  settlement  (z) . 

Policy  moneys  no  part  of  husband's  estate. — The  moneys  pay- 
able under  a  policy  effected  by  a  husbajid  for  his  wife  and  children, 
in  conformity  with  the  Married  Women's  Property  Act,  1882, 
do  not  belong  to  his  estate,  except  in  the  event  of  the  beneficiaries 
predeceasing  him  (a) . 

The  husband  has,  therefore,  it  seems,  no  disposable  interest  in 
such  policy  other  than  that  arising  out  of  the  prospect  of  the 
predecease  of  the  beneficiaries.  In  America,  to  a  suggestion  that 
such  a  provision  being  volujita«ry  was  in  the  nature  of  a  testamen- 
tary disposition  and  so  revocable,  the  Court  said  it  was  no  more 
revocable  than  a  promissory  note  (6). 

(v)  Sej  Connecticut  Mutual  Life  v.  Burroughs,  34  Conn.  306,  314.  Re 
Adam's  Folicy,  23  Ch.  D.  525,  52  L.  J.  Ch.  642,  48  L.  T.  N.  S.  72,  31  W.  R. 
810. 

(a;)  Ex  ■parte  Dever,  18  Q.  B.  D.  660. 

(y)  Schultze  V.  Schultze,  56  L.  J.  Ch.  356. 

(z)  M'Kenzie  v.  M'Kenzie,  21  L.  J.  Ch.  465,  15  Jur.  1091. 

(a)  Re  T-urnbull,  (1897)  2  Ch.  D.  415.  Re  Lambert's  Estate,  39  Ch.  T). 
626.     Bope  v.  ffope,  (1892)  2  Ch.  336. 

(b)  Connecticut  Mutual  lAfe  v.  Burroughs,  34  Conn,  at  315. 
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Insolvency. — In  Canada  it  has  been  held  that  a  policy  on  the 
husband's  life  for  the  benefit  of  his  wife  cannot  be  claimed  by  the 
creditors  of  either  spouse  (c) .  As  to  the  wife,  this  would  seem  true 
so  long  as  the  interest  was  only  contingent.  If  the  husband 
became  insolvent  after  insuring  for  the  benefit  of  his  wife,  it 
seems  that  his  creditors  would  be  entitled  out  of  the  policy  money 
to  the  amount  of  the  premiums  paid  by  him  subsequent  to  his 
insolvency  (<i) .  This  form  of  policy  may  be  likened  to  a  specific 
legacy  made  by  the  husband,  conditioned  on  its  being  appropriated 
for  the  benefit  of  the  wife  for  her  support.  But  in  this  country 
it  is  not  a  legacy,  but  a  settlement,  and  is  not  liable  to  duty,  not 
being  part  of  the  husband's  estate. 

Policy  not  husband's  whilst  there  is  cmy  object  of  trust. — The 
moneys  payable  under  a  trust  policy  effected  in  virtue  of  the 
Married  Women's  Property  Acts,  1870,  1882,  cannot  become  part 
of  the  husband's  estate  while  any  of  the  objects  of  the  trust  cent; 
tinue .  Even  if  there  be  no  trustee,  and  the  husband's  executors  or 
administrators  are  therefore  the  persons  to  give  the  discharge 
to  insurers,  such  executors  or  administrators  will  hold  the  moneys 
as  trust  moneys,  and  not  as  part  of  the  assets  of  the  deceased'  (c). 

The  trust  moneys,  of  course,  are  not  exempt  from  the  debts  of 
the  beneficiaries  named.  To  the  extent  of  their  interest  they 
have  the  same  interest  as  assigns  would  have  in  a  sum  of  money 
payable  on  a  contingency,  and  the  money  is  not  payable  in 
such  a  manner  as  not  to  be  answerable  for  the  debts  of  the 
beneficiaries  (/) . 

Insurance  by  wife  for  benefit  of  husband. — Where  a  wife 
effected  a  policy  on  her  own  life' for  the  benefit  of  her  husband 
under  the  Married  Woman's  Property  Act,  1882,  for  1,000Z.,  such 
sum  to  be  paid  to  the  husband,  his  executors,  administrators,  and 
assignees  on  the  death  of  the  wife,  the  premiums  were  paid  by 

(c)  Vilbon  V.  Mars<yuin,  18  Lr.  Can.  Jur.  249.  See  Leonard  v.  Clinton, 
26  Hun.  (N.  Y.)  288,  and  Ex  parte  Dever,  supra. 

(d)  Central  Natiorml  Bank  v.  Hume,  51  Am.  Rep.  780.  Married  Women's 
Property  Act,  1882,  s.  11. 

(e)  See  Newman  v.  BeUten,  76  L.  T.  Joum.  228. 

(/)  Murray  v.  Wells,  53  Iowa  256.    Smedley  v.  Felt,  43  Iowa  607. 
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the  husband,  who  predeceased  his  wife,  and  it  was  held  that  the 
policy  belonged  to  his  executor  and  not  to  his  wife  {g) . 

Husband's  hcmkruptoy . — A  bankrupt  being  entitled  to  two 
policies  of  assurance  on  his  own  life,  his  wife,  to  the  knowledge 
of  the  trustee  in  the  bankruptcy,  paid  the  premiums  until  her 
husband's  death,  and  the  Court  ordered  the  trustee,  as  a  matter 
of  honesty  and  fair  dealing,  to  repay  to  her,  out  of  the  policy 
moneys,  the  amount  so  paid  by  her  to  keep  the  policies  on  foot, 
without  regard  to  the  question  ivhether  she  had  any  equitable 
lien  (h). 

Policy  for  ivife's  benefit  not  to  be  swrendered  by  husband. — A 
man  who  effects  a  policy  on  his  own  life  for  his  wife's  benefit 
cannot  surrender  that  policy  and  obtain  one  on  the  same  terms  with 
new  beneficiaries,  unless  the  wife  expressly  consents  that  her 
interest  shall  be  divested  (i),  or  unless  the  wife  does  before  him. 

A  ten-years  policy  for  the  wife's  sole  use  will  not  enure  to  her 
benefit  if  the  husband  survives  the  ten  years,  and  an  alternative 
endowment  is  in  that  case  payable  (/) . 

Assignment  and  charge  by  married  woman  of  her  trust  policy. 
— If  a  husband,  without  fraud,  induce  his  wife  to  assign  or  in- 
cumber her  interest  in  a  policy  on  his  life,  slie  cannot  set  the 
transaction  aside  (fc),  as  she  can  deal  with  her  interest,  if  any  (l). 
But  settlement  of  policies  on  the  husband's  life  to  the  wife's 
separate  use  does  not  create  a  trust  for  separate  use  till  his  death, 
and  the  wife  cannot  charge  such  policies  while  her  husband  is 
living  (m) . 

Policy  for  wife's  benefit  not  actually  issued  till  death  of  husband 
belongs  to  unfe. — A  husband,  who  had  already  effected  a  policy 

(g)  Prescott  v.  Pre.icott,  (1906)  1  Ir.  E.  155. 

(A)  Be  Tyler,  (1907)  1  K.  B.  865,  C.  A.,  76  L.  J.  K.  B'.  541,  97  L.  T.  30, 
23  T.  L.  R.  328. 

(j)  PacJc-ard  v.  Connecticut  Mutiial  Life,  9  Missouri  (App.)  469,  IT.  S.  Digest 
(1881),  p.  460.     Fortescue  v.  Barnett,  3  My.  &  K,  36,  2  L.  J.  N.  S.  Ch.  98. 

(j)  Teiines  v.  North-Western  Mutual,  26  Miiui.  271. 

(A)  Godfrey  v.  Wilson,  70  Ind.  50. 

(I)  Winter  v.  Easum,  i  De  G.  J.  &  S.  272,  33  L.  J.  Ch.  651,  10. L.  T.  N.  S. 
773\  12  W.  B.  1018. 

(m)  King  v.  Lucas,  23  Ch.  D.  712,  53  L.  J.  Ch.  102,  31  W.  K.  904. 

P.  22 
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in  favour  of  his  wife  (under  Married  Women's  Property  Act, 
1870),  took  steps  to  effect  a  second  similar  insurance  with  the  same 
company.  The  agent  to  whom  he  gave  his  instructions  and  paid 
the  first  premium  absconded,  and  the  insured  died  insolvent  before 
the  policy  was  issued.  The  written  proposals  contained  no  direc- 
tion to  draw  the  policy  in  favour  of  the  wife,  nor  was  there  any 
written  evidence  of  the  deceased's  intention  to  that  effect.  The 
company  admitted  liability,  and  prepared  a  policy  dated  before 
the  death  without  reference  to  the  wife.  The  creditors  in  an 
administration  action  claimed  the  moneys  thereunder,  but  Pearson, 
J.,  held:  — 

(1)  That  a  policy  issued  after  death  must  be  treated  as  non- 
existent at  death. 

(2)  That  the  only  question  was  the  form  in  which  the  policy 
ought  to  be. 

(3)  That  evidence  was  admissible  of  the  husband's  intention  and 
instructions  given  by  him  in  that  respect  (n) . 

(4)  That  the  evidence  adduced  proved  that  the  policy  was  in- 
tended to  be  in  the  wife's  favour,  and  that  she  therefore  was 
entitled  to  the  moneys  as  against  the  creditors. 

Married  Women's  Policies  of  Assurance  (Scotland)  Act,  1880. 
— By  43  &  44  Vict.  c.  26,  the  facilities  given  by  the  Married 
Women's  Property  Act,  1870,  to  grant  policies  for  the  benefit 
of  married  women  and  children  in  England  and  Ireland,  were 
extended  to  Scotland. 

Construction  of  sect.  2. — By  sect.  2  of  this  Act  a  policy  effected 
by  a  married  man  on  his  own  life  for  the  benefit  of  his  children 
shall  be  deemed  a  trust  for  them,  and  vest  in  him'  and  his  legal 
representatives  in  trust,  or  in  any  trustee  nominated  in  the  policy, 
or  appointed  by  separate  writing  duly  intimated  to  the  assurance 
office. 

"Married  man"  includes  widower. — The  expression  "married 
man  "  in  this  section  includes  a  widower,  and  the  trust  vests  in  the 
executors  of  the  insured  instead  of  in  his  testamentary  trustees 

(«)  Newman  v.  Belston,  76  L.  T.  J.  228,  a£Ed.  by  0.  A.  12  Feb.  1884. 
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imlesf?  the  latter  have  baen  specially  appointed  to  deal  with  the 
policy;  and  if  a  widower  marries  again,  the  second  wife  by  his 
death  acquires  no  jus  relictce  to  this  money  (o). 

A  policy  effected  byi  a  hueband  upon  his  own  life  for  the 
benefit  of  his  wife  under  sect.  2  of  this  Act  may  be  surrendered 
by  the  trustee,  who  holds  it  with  the  concurrence  of  the  wife;  and 
(per  Lord  Shand)  it  may  be  surrendered  witliout  the  wife's  con- 
currence, unless  the  insurance  company  have  notice  of  any  intended 
breach  of  trust  (p) . 

Life  policies  assignable  without  insurer's  cmisent. — With  few 
exceptions,  fire  policies,  unlike  life  policies,  cannot  be  mortgaged, 
nor  can  they  be  assigned  separately  from  the  property  to  which 
they  relate,  or  even  with  it,  save  by  the  consent,  which  cannot  be 
compelled,  of  the  insurer.  The  person  to  whom  a  life  pO'licy 
belongis,  however,  is  entitled,  by  act  inter  vivos  or  by  will,  to  make 
an  absolute  or  conditional  disposition  of  the  policy  moneys. 

Life  policy  as  security. — Life  policies  may  be  effected  or  mort- 
gaged— 

(1)  As  the  sole  security  for  a  debt  or  advance. 

(2)  As  a  further  security,  when  the  principal  security  for  the 
debt  is  property  in  which  the  mortgiagor  has  a  limited  or  ter- 
minable estate. 

Li  the  first  case,  the  borrower  agrees  to  effect  or  to  keep  up  a 
pre-existing  policy  upon  his  own  life  for  the  security  of  the 
mortgagee.  The  value  of  the  security  increases  daily  with  the 
nearer  approach  of  the  inevitable  event  upon  which  the  policy 
is  made. 

The  mortgage  of  a  policy  of  assurance  is  similar  in  its  effects 
to  any  other  mortgage.  The  mortgagor  may  redeem  the  policy; 
and  his  legal  personal  representatives,  or  the  assignee  of  his  equity 
of  redemption,  are  entitled  to  any  surplus  piroceeds  of  the  policy, 
after  paying  to  the  mortgagee  his  whole  debt,  interest,  and  costs. 

(o)  Kennedy's  Trustees  v.  Sharpe,  30  Soo.  L>.  R.  89. 

{p)  Schumann  v.  Scottish  Widows'  Fund  Society,  13  O.  S.  O.  (4fch  series) 
678,  23  Sc.  L.  E.  474. 

22(2) 
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Mortgagee  can  Jceep  up  policy.' — -Sucli  a  policy  may  be  kept 
up  by  tbe  mortgagee  if  the  mortgagor  'fails  to  do  so,  and  the 
former  is  entitled  without  special  agreement  to  add  to  the  amount 
of  his  security  the  premiums  paid  by  trim,  with  interest  thereon,, 
on  the  ground  that  he  is  justified  in  using  all  proper  means  for 
preserving  his  security  {q) .  The  premiums  advanced  and  interest 
would  form  a  charge  on  the  mortgaged  policy,  but  could  not  be 
recovered  against  the  mortgagor  personally  (r) .  The  mortgagee 
retains  the  right  to  add  the  premiums  to  the  debt  even  though  he 
has  covenanted  to  pay  the  premiums  where  there  is  a  proviso  that 
the  premiums  so  paid  are  to  be  debited  against  the  mortgagor  in 
the  books  of  the  firm  of  which  the  mortglagor  is  an  employee  (s) . 

Where  a  mortgagor  of  a  policy  who  had  become  bankrupt  con- 
tinued to  pay  the  premiums,  although  by  the  bankruptcy  he  was 
relieved  from  the  obligation  to  do  ao,  it  was  held  {t)  that  the 
premiums  so  paid  were  in  the  nature  of  salvage  moneys,  and 
ought,  as  against  the  mortgagee,  to  be  repaid  with  interest  out  of 
the  policy  moneys;  but  this  decision  has  been  questioned  (m) . 

Where  the  mortgagor  is  an  enemy  alien,  and  the  mortgage  is 
with  the  office,  and  there  is  a  collateral  surety  who  is  British,  such 
surety,  after  the  outbreak  of  war,  may  keep  up  the  policies  which 
do  not  become  invalid,  and  may  call  for  an  assignment  (y) . 

Policies  given  by  way  of  security. — These  mortgaged  policies- 
must  be  carefully  distinguished  from  policies  on  the  life  of  the 
debtor  effected  or  kept  up  by  the  mortgagee  as  a  collateral  security 
at  his  own  expense  and  risk  without  any  contract,  express  or 
implied,  between  him  and  the  mortgagor.  In  such  a  policy  the 
mortgagor  has  no  interest  whatever,  and  it  may  be  disposed  of  by 
the  mortgagee  just  as  he  likes.  It  is  only  a  collateral  provision 
made  by  him  for  his  own  benefit.    Receipt  of  the  amounts  assured 

(g)  2  Davidson  (4th  ©d.),  pt.  2,.  p.  63. 

(c)  Ibid,  note  (s). 

(«)  Shaw  V.  Scottish  Widows'  Fund  Assurance  Society  (1918),  W.  0.  & 
I.  Eep.  75. 

(i)  Shearman  v.  British  Empire,  ^c.  Co.,  14  Eq.  4,  41  L,.  J.  Ch.  466,  26  L.  T. 
N.  S.  570,  20  W.  B.  620. 

(«)  Saunders  v.  Dunman,  7  Ch.  D.  825,  47  L.  J.  CSi'.  338,  38  L.  T.  N.  S. 
416  26  W.  E.  397.  And  see  Falcke  v.  Scottish  Imperial,  per  Pry,  L.J., 
34  Ch.  D.  234,  35  W.  B.  143,  3  Times  L.  E..  141. 

(v)  Seligman  v.  Eagle  Insurance  Co.,  (1917)  1  Ch.  519. 
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thereby  would  be  no  discharge  to  the  mortgagor's  estate,  and  he 
cannot  as  of  right  claim  any  benefit  therefrom.  On  the  other 
hand,  the  mortgagee,  in  case  of  such  a  policy,  oannot  make  the 
mortgagor  pay  the  premiums  (x) . 

When  policy  is  debtor's. — Where  a  creditor  effects  a  policy  of 
insurance,  either  directly  or  indirectly  at  the  expense  of  and  by 
arrangement  with  his  debtor,  and  by  way  of  indemnity  to  the 
creditor,  the  policy,  on  payment  of  the  debt,  must  be  delivered 
■up  to  the  debtor  (j/) . 

To  whom  policy  effected  by  grantee  of  annuity  belongs. — This 
is  also  the  case  where  the  relation  of  debtor  and  creditor  arises 
upon  the  grant  of  a  life  annuity  (z)  and  an  insurance  has  been 
similarly  effected  by  the  grantee  to  secure  the  repayment  of  the 
money  in  consideration  of  which  the  annuity  was  granted  (a) . 

Where,  however,  an  annuity  is  granted  with  a  mere  option  to 
the  grantor  of  re-purchase  or  redemption,  and  an  insurance  is 
effected  by  aniin  the  name  of  the  grantee,  but  with  the  money  of 
the  grantor,  and  there  is  no  further  evidence  of  a  contract  between 
the  parties  that  the  policy  should  belong  to  the  grantor,  it  belongs 
on  re-purchase  or  redemption  of  the  annuity  to  the  grantee  (6). 
And  where  the  grantee  of  an  annuity  insured  the  life  for  which 
the  annuity  was  gi-anted  Avijthout  there  being  any  stipulation  on  the 
subject  between  him  and  the  grantor,  it  was  held  that  the  latter 
had  no  right  to  have  the  policy  delivered  to  him  (c). 

Insurance  by  mortgagee  of  annuity. — But  where  a  mortgagee 
of  an  annuity  insured  the  life  of  his  mortgagor,  and  wrote  to 
him  saying  that  on  redemption  of  the  annuity  the  policy  should  be 

(x)  Bruce  v.  Garden,  5  Ch.  App.  33,  39  L.  J.  Ch.  334,  22  L.  T.  N.  S.  595, 
18  W.  E.  384.  But  a  declaration  that  the  creditor  is  interested  is  desirable  if 
not  necessary;  Tristan  v.  Hardy,  14  Beav.  232. 

(y)  Lea  V.  Ilinton,  24  L.  T.  101,  19  Beav.  324,  5  De  G.  M.  &  G.  823. 
Drysdale  v.  Pigott,  22  Beav.  238,  8  De  G.  M.  &  G.  546,  27  L.  T.  310,  4  W.  R. 
773,  25  L.  J.  Ch.  878. 

(z)  See  Denman  v.  Scottish  Widoios'  Fund,  3  Times  L.  R.  525. 

(a)  Courtenay  v.  Wrigkt,  2  Gi£E.  337,  30  L.  J.  Oh.  131,  3  L.  T.  N.  S.  433, 
3  W.  B.  153. 

(6)  Gottlieb  V.  Crunch,  4  De  G.  M.  &  G.  440,  22  L.  J.  Chi.  912,  17  Jur. 
686,  704.  Knox  v.  Turner,  5  Ch.  App.  515,  39  L.  J.  Ch.  750,  23  L.  T.  N.  S. 
227,  18  W.  R.  873.  Preston  v.  Nede,  12  Ch.  T>.  760,  40  L.  T.  N.  S.  303, 
27  W.  R.  642. 

(c)  Ex  parte  Lancaster,  4  De  G.  &  Sm.  524. 
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assigned  to  him,  and  the  mortgagee  paid  the  premiums,  on  the 
deatli  of  the  mortgagor  without  having  redeemed  the  einnuity  the 
mortgagee  was  held  to  be  entitled  to  the  full  benefit  of  the 
policy  (cZ). 

Arrears  of  annuity  may  be  insured  like  any  other  debt  (e) . 

,  Credito)'  insuring,  and  palioy  belonging  to  creditor. — If  a  cre- 
ditor insures  his  debtor's  life,  and  there  is  no  evidence  of  a  con- 
tract between  the  parties  on  the  subject  of  the  policy  and  the 
payment  of  the  premiums,  the  debtor  or  his  representative  will 
have  no  claim  ito  the  policy  (/) .  In  Bruce  v.  Garden  the  premiums 
paid  were  carrie'd  to  the  debit  of  the  debtoor's  account  with  his 
army  agent,  and  he  was  aware  that  the  policies  had  been  effected; 
but  there  was  no  evidence  that  the  account  had  ever  been  shown  to 
him,  or  that  he  knew  that  he  was  in  the  account  charged  with  the 
premiums.  Held,  reversing  the  decree  of  James,  V.-C,  that  the 
army  agent  was  entitled  to  retain  the  sums  reoeived  upon  tlie 
policies  after  the  death  of  the  officer,  and  was  not  li^ible  to  account 
for  them  to  his  representative.  Hatherley,  L.C.,  said:  ''There 
must  be  distinct  evidence  of  a  contract  that  the  creditor  has  agreed 
to  efiect  a  policy  and  that  the  -creditor  has  agreed  to  pay  the 
premiums,  and  in  that  case  the  policy  will  be  held  in  trust  for 
the  debtor." 

Mortgage  of  policy  by  debtor  to  creditor- — Whether  a  policy  ' 
belongs  to  the  debtor  or  the  creditor  is  a  question  which  has 
arisen  where  the  creditor  has  himself  paid  the  premium,  and  it 
seems  that  if  the  policy  has  been  'mortgaged  by  the  debtor  to  the 
creditor,  then,  notwithstanding  the  premiums  have  been  paid  by 
the  creditor,  it  will  belong  to  the  debtor;  but  if  the  debtor  has 
only  ail  option  of  purchasing  the  policy  from  the  creditor  on  the 
debt  being  paid,  it  will  belong  to  the  creditor;  and  if  the  debtor 
die  before  his  option  is  exercised,  the  creditor  will  be  entitled  to 
receive  the  insurance  money  for  his  own  use  i^g') . 

{d)  Baehford  v.  Conn,  33  Beav.  109,  9  L.  T.  N.  S.  43,  11  W.  E.  1037. 

(e)  Ex  parte  Day,  7  Ves.  302. 

(/)  BrucT.  V.  Garden,  L.  E.  5  Ch.  App.  32,  39  L.  J.  Oi.  334,  18  W.  E.  384, 
22  L.  T.  N.  S.  595.  Simpson  v.  Walker,  2  L.  J.  N.  S.  Ch.  55.  Bro)':n  v. 
Freeman,  4  De  Gr.  &  Sm.  444. 

{g)  Lewis  v.  King,  44  L.  J.  Ch.  259,  31  L.  T.  N.  S.  571.  Amick  v.  Butler, 
60  Am.  Rep.  722. 
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Policy  on  another's  life  generally  belongs  to  grantee. — In  the 
absence  of  contract,  express  or  implied,  a  policy  effected  on  the 
life  of  another  will  belong  to  the  person  Avho  effects  it  (ft).  But 
if  the  policy  be  taken  out  in  the  name  of  the  creditor,  and  the 
premiumfe  are  paid  by  the  debtor,  or  he  is  chai-ged  witli  them  in 
account,  the  onus  lies  on  the  creditor  to  prove  that  the  policy  is 
his  (i) ;  and  if  it  is  otherwise  to  be  inferred  that  the  insurance  was 
intended  as  a  security  prima  fade  the  policy  will  be  the  property 
of  the  debtor,  after  satisfaction  of  the  debt  (j) .  If  the  grantee 
of  an  annuity,  by  way  of  security,  or  other  mortgagee  insures  the 
grantor's  life,  or  if  a  creditor  insures  his  debtor's  life,  and  pays 
the  premiums  out  of  his  own  pocket,  the  policy  belongs  to  the 
grantee  or  creditor.  The  debtor  cannot  require  the  creditor  to 
keep  up  the  policy,  and  the  receipt  by  the  grantee  or  creditor  of 
the  insurance  money  does  not  satisfy  or  discharge  the  debt  (k). 

Charging  debtor  with  premiums  will  not  per  se  make  policy  his. 
— Charging  the  debtor  ^^'ith  the  premiums  in  his  accounts  by  the 
creditor  will  not  give  the  debtor  a  right  to  the  policy  in  the  absence 
of  evidence  that  the  debtor  knew  he  was  so  charged,  or  that  he  had 
agreed  to  pay  such  premiums  (?).  If,  however,  upon  the  insur- 
ance by  the  creditor,  it  be  agreed  or  can  be  inferred  that  the 
debtor  shall  be  charged  ^\'ith  the  premiumiS,  and  that  the  policy  is 
effected  as  a  security  or  indemnity,  the  policy  or  the  balance  of 
the  insurance  money  after  discharge  of  tlie  debt  will  be  the 
debtor's,  and  it  will  be  immaterial  in  such  a  case  that  tlie  premiums 
were  not  actually  paid  by  the  debtor,  if  he  has  been  charged  with 

(/j)  Brown  v.  Freeman,  4  De  G.  &  Sm.  444.  Gottlieb  v.  Crunch,  4  De 
G.  M.  &  G.  440,  17  Jur.  704,  22  L.  J.  Ch.  912.  Freme  v.  Brade,  2  De 
G.  &  J.  582,  6  W.  E.  739.  Ba&hford  v.  Cann,  33  Beav.  109,  9  L.  T.  N.  S. 
43, 11  W.  E.  1037.  Bruce  v.  G-arden,  5  Ch.  App.  32, 18  W.  E.  384,  39  L.  J.  Ch. 
334,  .22  L.  T.  N.  S.  595.  Knox  v.  Turner,  L.  R.  5  Ch.  Appl.  515,  18  W.  R. 
873,  39  L.  J.  Ch.  750,  23  L.  T.  N.  S.  227. 

(«)  Pfleger  v.  Browne,  28  Beav.  391.  Rolland  v.  Smith,  6  Esp.  11.  Mor- 
Und  V.  Isaac,  20  Beav.  389.  Brvsdale  v.  Pigott,  8  De  G.  M.  &  G.  546, 
25  L.  J.  Ch.  878,  27  L.  T.  310,  4  W.  R.  773. 

(/)  Williams  v.  Atkyns,  2  Jo.  &  Lat.  (Ir.)  603.  Hawkins  v.  Woodgate. 
7  Beav.  565.  Lea  v.  Hinton,  5  De  G.  M.  &  G.  823,  24  L.  T.  101.  Ex  parte 
Andrews,  2  Rose  410,  1  Madd.  573.     Lewis  v.  King,  supra,  note   {_g). 

(Ji)  Gottlieb  v.  Crunch,  supra.  Williams  v.  Atkyns,  supra.  Humphreys 
V.  Arabin,  LI.  &  Goold  (Plunkett)  318.  Ex  parte  Lancaster,  4  De  G.  &  Sm. 
524. 

(I)   Bruce  v.   Garden,  L.  E.  5  Ch.  32,  supra,  note  (h). 
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them  in  account  by  the  creditor,  and  has  not  disputed  his  liability 
to  pay  them  (m). 

Payment  of  prendums  by  mortgagee  will  not  deprive  mortgagor 
of  policy. — As  the  mere  non-payment  by  the  mortgagor  of  a 
charge  attributable  to  the  mortgagled  property  cannot  have  the 
effect  of  foreclosure,  the  payment  by  the  mortgagee  of  the  pre- 
miums on  the  mortgagor's  refusal  will  not  divest  the  right  of 
the  latter  to  the  policy  after  repayment  by  him  of  the  advances 
with  interest  (n) .  The  circumstance  that  an  aUowanoe  for  insur- 
ance was  included  in  the  calculation  of  the  consideration  wiU  not 
entitle  the  debtor  to  a  policy  kept  up  by  the  creditor,  if  there 
were  no  stipulation  by  the  debtor  for  an  insurance.  The  matter 
is  then  at  the  option  of  the  creditor,  who,  whether  he  effects  an 
insurance,  or  by  retaining,  the  money  becomes  his  own  insurer, 
is  equally  entitled  to  the  benefit  of  the  arrangement  (o). 

Creditor's  duty  to  account. — If  by  the  terms  of  the  security 
itself  the  creditor  be  placed  in  the  position  qf  a  trustee,  as  if  the 
jsecurity  be  assigned  to  him  upon  trust,  after  payment  of  costs, 
to  retain  the  debt  and  pay  over  the  surplus,  he  must  account  for 
the  insurance  money  after  deducting  the  premiums,  being  within 
the  principle  which  forbids  dealing  by  a  trustee  with  the  trust 
estate  for  his  own  benefit  (p) . 

An  agreement  may  be  expressed  or  inferred,  under  which  the 
debtor  shall  take  the  benefit  of  the  insurance.  Thus  an  agree- 
ment {q),  that  if  redemption  shall  take  plaoe  after  the  premiums 
shall  have  been  paid  for  the  current  year,  the  mortgagor  shall  repay 
to  the  mortgagee  such  proportion  of  that  premium  as  shall  belong 

(m)  Holland  v.  Smith,  6  Eap.  11.  Morland  v.  Isaac,  20  Beav.  389.  Brotvn 
V.  Freeman,  i  De  Ct.  &  Sm.  444.  Henson  v.  Blachwell,  4  Hare  434,  14 
L.  J.  Ch.  329,  9  Jar.  390.  Re  Stovie's  Trusts,  1  Giff.  94,  5  Jur.  N.  S.  1153', 
28  L.  J.  Ch.  888,  34  L.  T.  20.  Courtenay  v.  Wright,  30  L.  J.  Ch.  131, 
3  L.  T.  N.  Si.  433,  2  Giff.  337,  9  W.  Ei.  153.  Lea  v.  Hinton,  24  L.  T.  101, 
5  De  G.  M.  &  G.  823.  Freme  v.  Brade,  2  De  G.  &  J.  582,  6  W.  R.  739,  4  Jur. 
N.  S.  746,  Fisher  on  Mortgages  945  (5th  ed.). 

(»)  lirysdale  v.  Pigott,  8  De  G.  M.  &  G.  546,  22  Beav.  238,  25  L.  J.  Ch. 
878,  4  W.  B.  773,  22  L.  T.  193. 

(o)  Freme  v.  Brade,  supra. 

Ip)  Ex  parte  Andrews,  S.e  Emmctt,  1  Rose  410,  1  Madd.  573,  Fisher  on 
Mortgages  946  (5th  ed.). 

(?■)   Williams  v.  Atkyns,  2  Jo.  &  Lat.  (Ir.)  603. 
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to  the  then  unexpired  part  of  the  current  year,  has  been  held  to 
be  suiScient  evidence  of  an  intention  that  the 'policy  should  be 
assigned  with  the  principal  security  upon  redemption,  even  without 
regard  to  subsequent  words  importing  yet  more  clearly  a  right 
in  the  mortgagor  to  require  an  assignment  of  the  policy.  But 
the  passing  of  letters  between  the  parties  which  refer  to  the 
necessity  for  the  insurance,  or  a  provision  in  the  principal  security 
for  payment  by  the  debtor  of  the  additional  premiums  which  in 
certain  events  might  become  payable  upon  the  policy,  or  a  cove- 
nant by  the  cestui  que  vie  of  the  annuity  to  do  the  necessary  acts 
for  the  effecting  of  the  insurance,  are  not  sufficient  (r)  to  give  the 
mortgagor  or  grantor  of  the  annuity  a  title  to  the  policy,  for  these 
are  only  statements  of  or  references  to  the  terms  upon  which  the 
transaction  was  effected,  and  afford  no  evidence  of  a  contract  which 
will  take  the  case  out  of  the  general  rule.  It  seems  that  letters 
which  have  passed  between  the  parties  may  be  looked  at  in  order 
to  ascertain  whether  there  were  any  contract  concerning  the  right 
to  the  policy,  where  there  is  no  discrepancy  between  the  letters 
and  the  security  (s),  though  it  would  be  otherwise  if  the  effect 
of  the  letters  would  be  to  vary  the  stipulations  of  the  security  (t). 

Contract  that  policy  shall  be  re-assigried. — Where  there  is  an 
express  contract  that  the  policy  shall  be  re-assigned  upon  the 
security  being  redeemed,  if  the  grantor  shall  elect  to  take  it,  the 
grantee  may  not,  either  before  or  after  election,  part  with  the 
policy  for  his  own  benefit  (u) . 

Sureties. — Where  a  creditor  whose  debt  is  secured  by  sureties 
insures  the  life  of  the  principal  debtor,  he  is  perfectly  free  to 
assign  over  such  policies  to  the  debtor  or  any  one  or  more  of  the 
sureties  paying  the  principal  debt.  But  as  between  the  sureties 
no  one  of  them  can  by  paying  the  debt,  and  obtaining  such  assign- 
ment, appropriate  the  whole  benefit  of  the  policy,  and  claim 
contribution  from  his  co-sureties  as  though   such  policy  never 

(r)  Gottlieb  v.  Cranch,  4  De  G.  M.  &  G.  440,  22  L.  J.  Ch..  912,  17  Jur. 
704,  Fisher  on  Mort^ges  947  (5th  ed.). 
(s)  Gottlieb  V.  Cranch,  sppra. 

(t)  Squire  v.  Campbell,  1  Myl.  &  0.  439,  Pisher  oh  jMortg-ages,  ubi  mpra. 
(«)  Hawkins  v.  Woodgate,  7  Beav.  565,  8  Jur.  743. 
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existed.     To  give  him  such  a  right,  the  others  must  abandon  or 
disclaim  all  benefit  of  the  policy  {v) . 

Surety  can  deduct  sums  spent  in  lie&ping  up  policy. — But  the 
surety  who  takes  over  the  policy  is  entitled  in  an  action  for  con- 
tribution to  deduct  from  the  amount  received  on  the  policy  all 
sums  spent  by  him  in  keeping  it  up,  since  as  the  benefit  is  joint, 
the  burden  must  be  so  also  (ic) . 

Creditor  within  rule  that  trustee  may  not  make  profit. — Where 
a  contingent  interest  was  assigned  upon  trust  to  secure  a  debt,, 
and  the  creditor  insured  against  the  contingency  and  received  the 
insurance,  he  was  held  to  be  within  the  principle  which  prohibits 
a  trustee  from  making  an  advantage  out  of  his  trust;  and,  the 
debtor  being  bankrupt,  the  creditor  was  permitted  to  pirove  only 
for  the  balance  of  the  debt  {y) . 

Life  policy  is  a  "property." — -A  mortgage  of  a  life  policy  is  a 
mortgage  of  "property"  so  as  to  require  an  ad  vol.  stamp  (z). 
A  life  policy  does  not  create  the  relation  of  predeoesBor  and  suc- 
cessor between  the  insurers  and  the  assured,  or  any  assignee  of 
the  assured,  so  as  to  attract  succession  duty  (a) . 

Policy  as  collateral  security. — In  the  second  class  of  mortgages 
of  life  policies  come  tenants  for  their  own  or  other  lives,  annui- 
tants, or  persons  with  a  defeasible  interest  in  mortgaged  property. 
In  such  cases,  according  to  the  tenure  of  the  mortgagor,  insurance 
is  made  either  on  his  own  life  or  on  the  life  upon  the  duration  of 
which  his  interest  depends.  And  such  insurance  is  a  further 
security  to  the  mortgagee  in  case  the  tenant  for  life  dies  without 
paying  the  mortgage  money,  or  the  tenant  for  life  loses  his  estate 
by  the  death  of  the  cestui  que  vie. 

The  mortgagee  may  make  such  an  insurance  a  condition  pre- 
cedent to  lending,  and  there  is  no  objection  to  such  a  policy  being 
effected  in  the  name  of  the  mortgagor;  but  the  mortgagee  should 

(v)  Atkins  v.  ArcedecTcne,  24  Oh.  D.  709,  53  L.  J.  Ch.  64,  48  L.  T.  N.  S. 
725.    Re  Benton's  Estate^  (1903)  2  Ch.  D.  670. 
(a;)  Ibid. 

(j/)  Ex  parte  Andr&ws,  2  Eose  410,  1  Madd.  573. 
(«)  Caldwell  V.  Dawson,  S  Ex.  1,  14  Jur.  316. 
la)  16  &  17  Vict.  u.  51,  a.  17. 
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be  careful  to  ascertain  that  the  mortgagor  has  an  actual  and  insur- 
able interest  in  the  life  insured  at  the  time  the  policy  was  effected. 
But  he  is  under  no  obligation  independently  of  the  contract  to 
effect  such  an  insurance,  and  the  High  Court  of  Justice  has  no 
more  power  than  had  the  Court  of  Chancery  when  directing  money 
to  be  raised  upon  estates  of  the  kind  now  in  question  to  compel 
persons  who  have  an  insurable  interest  in  the  lives  upon  which 
such  estates  depend  to  effect  policies  on  such  lives  as  part  of  the 
security  for  the  money  directed  to  be  raised  (5),  nor  can  a  bankrupt 
be  obliged  to  insure  himself  nor  to  submit  to  be  examined  with  a 
view  to  insurance,  since  this  act  would  have  to  be  done  not  to 
distribute  the  property,  but  to  add  a  new  value  to  it  (c). 

Mortgagee  can  add  premiums  to  s.eeurity. — In  such  mortgages 
it  is  usual,  if  not  invariable,  for  the  mortgagor  to  covenant  tOh 
pay  the  premiums.  If  he  fails  to  do  so,  tiae  mortgagee  can  pay 
them,  and  add  them  to  his  security.  If  the  policy  be  let  drop, 
or  none  be  effected  or  stipulated  for,  the  mortgagee  clearly  has 
an  insurable  interest  in  an  event  which  may  terminate  his  security 
such  as  to  enable  him  to  insure  the  life  of  the  tenant  for  life  or 
cestui  que  vie.  If  he  does  so,  the  insurance  is  wholly  his  own, 
and  the  mortgagor  has  no  claim  on  it  {d) . 

By  sect.  19  of  the  Conveyancing  Act,  1881,  a  power  of  sale  is 
made  an  incident  of  all  statutory  mortgages  in  the  absence  of 
any  contrary,  varying,  or  limiting  stipulation.  And  by  sect.  20 
(iii.)  thereof  such  power  of  sale  will  arise  on  breach  of  a  covenant 
to  keej)  on  foot  a  life  policy  or  policies  as  a  collateral  security  ta 
the  mortgagee  of  the  life  interest  (e),  and  the  power  to  appoint 
a  receiver  given  b'y  sect.  24,  where  the  power  of  sale  has  arisen,, 
enables  a  mortgagee  to  appoint  such  receiver  and  authorise  him 

(6)  Qrantley  v.  Garthwaite,  6  Madd.  96,  Fisher  on  Mortgages  (5tli  ed.)  23. 

(c)  Ex  parte  Bullock,  16  Q.  B.  D.  698.  Re  Be^ts,  19  Q.  B.  D.  39,  .56  L.  J. 
Q.  B.  370,  56  L.  T.  804,  35  W.  E.  530.  Board  of  Trade  v.  Block,  L.  U.  13 
App.  Cas.  570. 

(<^)  Gottlieb  V.  Cmiich,  4  De  G.  M.  &  G..,  440,  17  Jur.  704,  22  L.  J.  Oi. 
912.  Williams  v.  Atkyns,  2  Jo.  &  Lat.  (Ir.)  603.  Bashfo^d  v.  Gann,  33 
Beav.  109,  9  L.  T.  N.  S.  43,  11  W.  ?,.  1037.  Humphrey  v.  AraMn,  LI.  & 
Goold  {temp.  Plunkett)  218.  Ex  parte  Lancaster,  4  De  G.  &  Sni.  524.  See 
also  Knox  v.  Turne-r,  5  Ch.  App.  515,  39  L.  J.  Ch.  750,  23  L.  T.  N.  S.  227, 
18  W.  B.  873. 

(e')  Wolstenholme,  Oonv.  &e.  Acts  (8th  ed.)  73. 
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in  writing,  sub-sect.  8  (iii.),  to  employ  the  moneys  received  by 
him,  after  satisfying  certain  prior  outgoings,  in  paying  the  pre- 
miums upon  life,  fire,  or  other  policies  properly  payable  under  the 
mortgage  deed. 

How  proceeds  of  poUoy  applicable. — By  sect.  22  (2)  the  pro- 
ceeds of  a  life  policy,  which  is  a  security  within  the  mortga;gie 
deed,  are  to  be  applied  as  money  arising  from  a  sale  of  mortgaged 
property  (/). 

FoUcy  is  "property." — A  life  policy  is  property,  within  tlie 
meaning  of  sect.  19  (1),  see  sect.  2  (1),  and  the  power  of  sale 
consequently  applies  to  that  also,  as  well  as  to  any  realty  or 
chattels  within  a  mortgage  deed.  So  that  the  mortgagee  can  sell 
and  assign  (g)  a  life  policy,  if  the  mortgagor  does  not  comply  with 
the  terms  of  the  mortgage  deed.    He  can  also  foreclose  (h). 

Mortgage  upon  trust :  mortgagee  cannot  sell. — In  Dyson  v. 
Morris  (i)  it  was  held  by  Wigram,  V.-C,  that  although  on  a 
simple  mortgage  of  a  policy  of  assurance  the  mortgagee,  in  default 
of  payment,  is  entitled  to  a  sale  under  the  decree  of  a  Court  of 
Equity,  yet  if  the  policy  have  been  assigned  to  the  mortgagee 
upon  trust  to  receive  the  money  to  become  payable,  and  thereout 
to  pay  the  expenses  and  mortgage  debt  and  pay  the  residue  to  the 
mortgagor,  the  Court  cannot  direct  a  sale  of  the  policy.  The 
mortgagee  must  wait  until  the  death  of  the  mortgagor  before  he 
can  make  his  security  available. 

Coverumt  to  keep  up  policy. — Where  a  policy  of  life  assurance 
is  mortgaged,  and  the  mortgagor  covenants  to  keep  up  and  restore 
the  policy,  and  breaks  his  covenant,  the  mortgagee  has  an  action 
for  damages,  and  the  measure  of  damage  is:  — 

(i.)  The  amount  of  premiums,  if  any,  paid  by  the  mortgagee 
to  keep  up  the  policy  and  interest  thereon. 

(/)  See  Boswdl  v.  Cmks,  23  Ch.  D.  302. 

(r/)  But  see  Srysclale  v.  Pigott,  8  De  G.  M.  &  G.  546,  22  Beav.  238,  25 
L.  .J.  Oh.  878,  27  L.  T.  310,  4  W.  R.  773,  2  Jur.  N.  S.  1078. 

(A)  Parker  v.  Marqms  of  Anglesey,  20  W.  R.  162,  25  L.  T.  N.  S.  482. 
Kingsford  v.  Stvinford,  7  W.  B.  663. 

(0  1  Haro  413. 
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(ii.)  The  amount  necessary  to  renmv  the  policy,  if  it  has  droiDped 
in  consequence  of  the  mortgagor's  default  (k). 

(iii.)  In  case  of  a  loss,  the  amount  of  the  loss  (not  exceeding 
the  mortgage  debt)  (Z). 

Where  the  covenantor  commits  suicide,  the  policy  being  on  his 
own  lift!  and  in  trust,  the  trustees  cannot  recover  damages  from 
his  general  estate  under  such  covenant  (m) . 

Covenant  to  repay  premiums. — Where  the  mortgage  deed  con- 
tains a  covenant  by  the  mortgagor  to  repay  any  premiums  paid  by 
the  mortgagee,  the  latter  has  his  remedy,  either  on  that  covenant 
for  the  amount  so  paid  by  him,  or  on  the  covenant  to  keep  up  the 
policy,  in  which  latter  case  the  measure  of  damag^es  would  be 
just  the  same  where  no  loss  had  happemed. 

Covenant  to  haep  up  policy  and  power  to  add  premiums  to  debt.. 
— Where  the  mortgage  contains  a  covenant  by  the  mortgagor  to 
keep  up  the  policy,  but  no  covenant  by  him  to  repay  to  the  mort- 
gagee any  premiums  spent  by  him,  but  a  power  to  pay  and  add 
to  the  mortgage  debt,  only  nominal  damages  will  be  given  in  an 
action  for  breach  of  the  covenant  (n),  as  the  deed  itself  provides 
a  remedy  for  the  breach  by  adding  the  sums  paid  to  the  mortgage 
debt. 

"Just  allowances." — Where  a  policy  has  been  mortgaged  to  the 
insurers,  and  the  mortgagor  has  agreed  but  failed  to  pay  the 
premiums,  they  will,  on  taking  the  accounts,  be  treated  as  just 
allowances  to  the  insurers  as  mortgagees  (o),  if  they  have  kept 
alive  the  insurance,  but  not  otherwise  {p).  If  allowed,  they  will 
be  added  to  and  bear  interest  at  the  same  rate  as  the  principal 
debt. 

(/t)  2  Dav.  Conv.  pt.  2,  63,  and  cases  there  cited.     Fisher  on  Mortgages  839 
(5th  «d.). 

(J,)  Mayne  on  Damages  295  (7th  ed.). 

(m)  Dormay  v.  Borrodaile,  10  Beav.  335,  per  Lord  Langdale. 

(m)  Brown  v.  Price,  4  Jur.  N.  S.  882,  6  W.  R.  721,  Fisher  on  Mortgages 

388  (5th  ed.). 

(o)  FitzWilliam  v.  Price,  i  Jur.  N.  S.  889,  31  L.  T.  389.     Brown  ».  Price, 

^MGrev  V.  Ellisol^,  1  Giff.  438,  Fisher,  p.  839  (5th  ed.),  2  Jur.  N.  S.  511, 
25  £.  J.  Oh.  666,  4  W.  R.  497,  27  L.  T.  165. 
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When  mortgagee  can  add  premiwns. — A  mortgagee  could  not 
insure  and  add  the  premiums  to  the  mortgage  debt  in  the  absence 
of  an  express  contract  authorising'  him  to  do  so  {q) .  This,  how- 
ever, is  varied  by  44  &  45  Vict.  c.  41,  s.  19  (ii.),  under  which  a 
mortgagee  may  insure  against  loss  by  iire,  and  the  premiums  will 
be  a  charge  on  the  property.  By  the  same  Act,  sect.  42,  and 
sect.  18  of  the  Trustee  Act,  1893,  trustees  can  insure  trust  pro- 
perty against  loss  by  fire. 

Executor. — An  executor  who  dropped  a  policy  on  the  life  of  a 
debtor  to  the  testator's  estate  without  consulting  those  beneficially 
interested  has  been  held  liable  for  the  whole  sum  which  would 
have  been  received  if  he  had  kept  up  the  policy  (r) . 

Breach  of  cov^enant  hy  going  out  of  Europe. — Where  a  deed  by 
which  the  defendant  assigned  to  the  plaintiff  a  policy  on  his  own 
life  contained  a  covenant  that  he  would  not  do  anything  to  forfeit 
the  policy,  and  a  forfeiture  accrued  through  th0  defendant's  going 
beyond  the  limits  of  Europe  without  the  licence  of  the  company, , 
the  damages  were  assessed  upon  the  present  value  of  the  policy, 
to  be  calculated  by  an  actuary,  taking  into  consideration  that  the 
defandant  covenanted  to  pay  and  should  pay  premiums  on  the 
policy-  (s). 

What  a  mortgage  of  life  policy  should  contain. — Where  a  policy 
of  life  assurance  is  mortgaged,  the  mortgage  deed  should 
contain:  — 

(i.)  A  covenant  to  keep  up  the  policy^ 

(ii.)  A  covenant  to  restore  it  if  it  lapses. 

(iii.)  An  authority  to  the  mortgage©  to  keep  up  or  restore  the 
insurance,  in  case  of  default  by  the  mortgagor,  and  to  recover  the 
money  so  expended,  or  to  add  premiums  to  the  mortgage  debt. 

Right  to  redeem. — Where  real  estate  and  a  life  policy  have 
been  included  in  the  same  mortgage,  to  secure  one  sum  and  subject 

(?)  Srooke  V.  Stone,  34  L.  J.  Oh.  25, 12  L.  T.  N.  S.  114,  13  W.  R.  401. 
(r)  Ghirner    v.    Moore,    3    Drew.    277,   24    L.   J.    Ch-.    687.     Se   Deane,   42 
Ch.  D.  9.    ' 

(s)  Hawkins  v.  CoMhurst,  5  B.  &  S.  343,  33  L.  J.  Q.  B.  192,  12  W.  R.  825. 
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to  the  same  proviso  for  redemption,  and  the  miortgagee  has  been 
in  possession  of  the  real  estate  for  more  than  twelve  years  without 
acknowledging  the  mortgagor's  title,  so  that  the  mortgagor's  right 
to  redeem  the  real  estate  is  barred  by  the  Real  Propierty  Limitation 
Act,  1874,  s.  7,  his  right  to  redeem  the  policy  is  also  barred  (^t). 

(0  Charter  v.  Watson,  (1899)  1  CSi.  175. 
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CHAPTEE  XVIII. 

LIEN. 

Besides  rights  to  or  in  policies  accruing  to  persons  (other  than 
the  person  taking  out  the  same),  by  way  of  assignment  or  charge, 
numerous  questions  arise  as  to  lien  on  policies. 

Leslie  v.  French. — In  the  case  of  In  re  Leslie,  Leslie  v. 
French  {a),  the  law  as  to  one  branch  of  this  subject  has  been 
summed  up  and  digested  by  Fry,  L.J.,  who  said  as  follows:  — 

"  A  lien  may  be  created  upon  the  moneys  secured  by  a  policy  by 
payment  of  premiums  in  the  following  cases:  — 

"1.  By  contract  with  the  beneficial  owner  of  the  policy. 

"2.  By  reason  of  the  right  of  the  trustees  to  an  indemnity  out 
of  the  trust  property  for  money  expended  by  them  in  its  pre- 
servation (&). 

"3.  By  subrogation  to  the  rights  of  the  trustees  of  some  person 
who  may  have  advanced  money  at  their  request  (c)  for  the  pre- 
servation of  the  property. 

"4.  By  reason  of  the  right  vested  in  mortgagees  or  other  persons 
having  a  charge  upon  the  policy  to  add  to  that  charge  any  moneys 
which  have  been  paid  by  them  to  preserve  the  policy." 

Chitty,  J.,  and  North,  J.,  think  these  propositions  exhaustive, 
but  Lindley,  L.J.,  doubts  if  that  is  so  (d). 

Example  of  lien  by  contract. — An  instance  of  the  first  class 
of  cases,  viz.,  the  creation  of  a  lien  by  contract  with  the  beneficial 

(ffi)  23  Ch.  D.  552,  52  L.  J.  Ch.  762,  48  L.  T.  N.  S.  564,  31  W.  R.  561, 
confirmed  by  Falcke  v.  Scottish  Imperial,  34  Ch.  D.  234,  35  W.  E.  143,  3  Times 
li.  E.  141.    Onsidered  in  Re  Powers  Policies,  (1898)  1  Ir.  E«p.  Ch.D.  6. 

(6)   Winchilsea  Policy  Trusts,  39  CSi.  D.  168. 

(o)  If  the  payments  are  voluntary  no  lien  arises:  In  re  Jones'  Settlement, 
Stunt  V,  Jones,  (1915)  1  Ch.  373. 

(JC)  Strutt  V.  Tip-pett,  61  L.  Ti.  460,  62  L.  T.  475.  Earl  of  Wim)hilse\a's 
Policy  Trusts,  59  L.  T.  167,  39  Ch.  Div.  168. 
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owner,  is  to  be  found  in  the  case  of  Aiflmn  v.  Whitty  (d)  where 
Kindersley,  V.-C,  held  "that  where  a  mortgagor  had  contracted 
wdth  the  mortgagee  to  pay  the  premiums,  and  there  were  sureties 
for  the  performance  of  this  contract  by  the  mortgagor,  and  the 
sureties  had  been  called  upon  and  had  paid  the  premiums,  they 
were  entitled  as  against  the  mortgagor  to  a  lien  upon  the  policy 
moneys.  It  is  obvious  that  in  this  case  the  sureties  were,  by  con- 
tract with  the  principal  debtor,  entitled  to  the  benefit  of  all  the 
securities  which  the  mortgagee  could  have  enforced,  and  amongst 
others  to  a  charge  for  the  premiums  paid." 

Trustee's  right  to  recoupment. — Regarding  the  second  class  of 
case.  North,  J . ,  has  held  that  the  right  of  a  trustee  who  lias  paid 
premiums  out  of  his  own  money  is  only  to  be  recouped  out  of  the 
trust  funds  and  he  cannot  be  recouped  out  of  the  policy  money 
where  it  does  not  form  part  of  such  funds  (e). 

Examples  of  lien  hy  trusteeship  and.  subrogation. — "  The  second 
and  third  classes  of  cases  are  well  iEustrated  by  Clack  v. 
Holland  (/),  in  which  it  was  held  that  trustees  who  paid  moneys 
under  circumstances  which  gave  them  no  right  to  a  charge  could 
not  create  a  charge  in  favour  of  a  third  person  from  whom  they 
borrowed,  moneys.  To  the  same  class  may  be  referred  the  case  of 
Oill  v.  Iknmiing  {g),  in  which  mortgagees,  whose  title  as  such 
was  good  after,  and  only,  after,  the  death  of  the  tenant  for  life,  were 
held  entitled  to  a  lien  during  the  subsistence  of  the  tenancy  for 
life.  The  mortgagees  were  put  by  subrogation  in  the  plaoe  of  the 
trustees.  Again,  in  the  case  of  Todd  v.  Morehouse  (h)  the  right 
of  trustees  to  create  a  lien  by  subrogation  of  their  rights  was  recog- 
nised, and  it  was  determined  that  a  person  paying  at  the  request 
of  the  trustees  did  not  lose  the  right  to  the  lien  simply  becausie 
the  trustees  might  possibly  have  taken  some  other  course  to  pre- 
serve the  property."    "  Such  [said  Fry,  L.  J.,  in  Leslie  v.  French] 

(d)  9  W.  E.  720,  30  !>.  J.  Ch.  860.    Leslie  v.  French,  supra,  per  Pry,  L.J. 

(e)  Re  Earl  of  Winchilsea's  Policy  Trusts,  39  Oh.  D.  168,  59  L.  T.  167.     . 
M  19  B«av.  262,  2  W.  E.  402,  18  Jur.  1007,  24  L.  J.  Oh.  13. 

(/)  17  Eq.  316,  30  L.  T.  N.  S.  157,  22  W.  E.  360. 

(A)  L.  E.  19  Eq.  69,  23  W.  E.  155,  32  L.  T.  N.  S.  8.  Leslie   v.  French, 
supra,  per  Fry,  L.J. 

P.  23 
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appear  to  me  to  be  the  classes  of  cases  in  which  a  lien  is  created' 
by  payment  of  premiums." 

Payment  of  premiums  hy  mere  stranger. — "  I  am  further  of 
opinion  that,  except  under  the  circumstanoes  to  which  I  have 
referred,  no  lien  is  created  by  the  payment  of  the  premiums  by  a 
mere  stranger  or  by  a  part  owner.  I  wiU  first  consider  the  case 
of  payments  by  a  mere  stranger.  On  principle  it  is  difficult,  if 
not  impossible,  to  sse  why  such  payments,  which  when  made 
without  contract  or  request  are  a  mere  impertinence,  should  create 
a  lien  upon  the  property.  It  is  evidence  that  in  themselves  they 
would  not  even  create  a  ground  of  personal  action  against  the 
person  eased  by  the  payment,  for  it  is  certain  that  payment  of 
moneys  by  A.  for  B.  gives  no  ground  of  action  against  B.  unless 
they  are  paid  on  his  request.  Further,  the  law  relating  to 
'  confusion '  appears  strongly  to  show  that  no  such  right  would 
exist.  If  I  pour  my  gold  into  your  heap,  or  put  my  silver  into, 
your  melting-pot,  or  turn  my  corn  into  your  granary,  I  have  no 
right  to  an  account  or  any  relief  against  you,  but,  on  the  contrary, 
I  have'  actually  transferred  the  property  in  what  was  mine  to 
the  person  with  whose  property  I  have  mingled  it.  Again,  the 
authorities  seem  to  me  to  be  very  clear  upon  this  point.  In  the 
case  of  Burridgie  v.  Iiow^(i),  Knight  Bruce,  L.J.,  used  the  fol- 
lowing language: — 'Nothing  that  has  been  stated  to  me  has  had 
the  effect  of  persuading  me  that  without  contract  for  that  purpose 
the  mere  fact  of  making  payments  of  the  premiums,  however 
necessary  that  might  be  for  the  preservation  of  the  property,  would 
give  the  party  making  those  payments  a  title  to  the  property.  A 
mere  stranger,  by  paying  the  premiums  on  a  policy  cannot  acquire 
a  lien  on  it.  He  can  only  acquire  a  lien  by  some  contract  with  the 
persons  beneficially  interested  in  it,  or  with  the  trustee,  where 
the  trustee  himself  might  have  obtained  a  lien.'  " 

Payment  of  premimriSS  hy  part  owner,  dc. — The  learned  Lord 
Justice  Fry  further  said  in  the  same  case  (Leslie  v.  French) — 
"With  regard  to  payments  made  by  a  part  owner,  it  appears  to 

(0  BurHdge  v.  Row,  1  Y.  &  C.  Ch.  O.  183,  191,  583,  13  L.  J.  Qh.  173 
8  Jur.  299.  ' 
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me  that  except  by  contract  such  payments  give  no  ■  title  to  th© 
person  making  them  against  the  other  part  owners  of  the  policy." 
Where,  however,  the  co-owner,  or  where  anybody,  pays  the  pre- 
mium at  the  request  of  the  other  co-owner,  the  peirson  so  paying 
.probablj'  has  a  lien  (/) .  That  payments  by  a  mortgagor  who  in 
equity  is  part  owner  with  the  mortgagee  create  no  lien  as  against 
the  mortgagee  was  determined  by  EomiUy,  M.R.  (k).  And, 
generally'  speaking,  it  is  clear  that  money  laid  out  by  the  tenant 
for  life  in  improvements  on  the  estate  creates  no  lien  against  the 
remainderman  (Z).  Again,  in  Pemiell  v.  Miliar  {m)  the  Master 
of  the  Rolls  had  to  deal  with  a  case  in  which  A.,  the  owner  of 
policies,  had  as  part  of  a  transaction  avoidable  for  fraud  assigned 
them  to  B.,  and  had  covenanted  to  keep  them  up.  B.,  claiming 
imder  the  assignment,  had  paid  premiums.  A.  instituted  a  suit 
to  set  aside  the  transaction  on  the  ground  of  fraud,  and  the  Master 
of  the  Rolls  decided  that  the  assignment  was  a  valid  security  far 
the  moneys  actually  advanced,  and  not  for  the  premiums  paid  by 
B.  which  was  a  volimtary  payment. 

"  In  this  case  it  is  evident  that  until  the  transax;tion  was 
avoided,  A.  and  B.  both  had  interests  in  the  policies,  and  yet  the 
payment  by  one  of  the  persons  so  interested  was  held  to  create  no 
lien  as  against  the  other." 

Right  of  contribution  gives  no  lien. — The  law  of  contribution 
does  not  apply,  for  (1)  it  arises  only  between  persons  joined  for 
a  common  purpose,  or  who  stand  in  the  position  of  tenants  in 
common  or  co-paroeners. 

(2)  The  right  to  contribution  is  a  personal  right,  and  the  remedy 
personal,  and  there  is  no  lien  for  the  amount  of  the  moneys  in 
respect  of  which  the  right  arises.  This  was  decided  by  Lord  Eldon 
in  Ex  parte  Yowng  (n),  overruling  Lord  Hardwicke. 

0)  In  re  McKerrdl,  McKerrell  v.  Goimm,  (1912)  2  Ch.  648,  652. 

(A)  Norris  v.  Caledonian  Ins.  Co.,  8  Eq.  127,  132,  20  L.  T.  N.  S.  939, 
17  W.  B.  954. 

(I)  Tenants  improving  under  the  Settled  Land  Act,  1882,  must  insure  for 
the  benefit  of  the  remainderman.  See  Waugh's  Trusts,  46  L.  J.  Oh.  629, 
25  W.  B.  555. 

(w.)  23  Beav.  172,  5  W.  E.  215,  29  L.  T.  35.  See  Darcy  v.  Croft,  9  Ir.  Ch. 
19. 

\n)  2  Ves.  &  Bea.  242. 

23(2) 
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No  Mm  on  policy  where  premiums  paid  by  tenomt  for  life. — 
Where  the  tenant  for  life  under  a  settlement  of  a  residuary  estate, 
which  comprised  an  annuity  and  a  policy  on  the  life  for  which  the 
annuity  was  held,  paid  premiums  on  the  policy  which  the  trustees 
had  power  to  retain  in  specie  and  keep  up,  she  was  decided  to 
have  no  lien  on  the  policy  for  such  payments,  since  the  policy 
was  kept  up  for  the  benefit  of  the  estate  (o) .  It  should  be  observed 
that  the  trustees  had  power  to  retain  enough  out  of  the  income  to 
pay  the  premiums  on  the  policy,  and  the  Court  eonjsidered  that 
they  might  be  taken  to  have  done  so,  which  would  only  havie 
diminished  the  actual  income  of  the  tenant  for  life  equally  with 
the  payments  she  herself  made. 

Lien  hy  payment  of  priemittms. — In  order  to  create  a  right  to 
a  lien  on  a  policy  of  life  assurance  by  the  payment  of  premiums, 
it  is  not  sufficient  for  the  person  paying  the  premiums  to  have 
merely  an  interest  in  the  policy  being  kept  on  foot.  And  where 
a  person  who  would  be  entitled  to  a  lien  on  the  policy  money  if 
he  himself  paid  the  premiums  threatens  that  unless  the  advance- 
ment be  made  loss  will  be  suffered  by  the  person  threatened,  an 
advancement  so  'made  will  not  'give  a  lien  on  the  policy  moneys  (p) . 

Lien  upon  a  policy  may  arise  in  other  ways  than  by  payment 
of  premiums  under  the  circumstances  before  stated. 

Lien  by  deposit. — Although  mere  deposit  of  a  policy  upon  an 
advance  of  money,  without  notice  to  the  insurance  office  of  the 
deposit,  will  not  suffi'Oe  to  constitute  an  equitable  mortgage  of  the 
policy,  it  may  create  a  lien  thereupon,  if  such  be  the  intention  of 
the  parties,  even  though  not  a  word  passed  at  the  time  the  deposit 
was  made  {q).  ' 

Further  advanoes  covered. — And  an  equitable  charge  may  be 

(o)  Waugh's  Trusts,  46  L.  J.  Ch.  629,  25  W.  R.  565.  Brovme  v.  Browne, 
8  W.  R.  726.    See  also  M<mey  v.  Oibbs,  1  Dr.  &  Wal.  (Ir.)  394. 

Qp)  Strutt  V   Tippett,  61  L.  T.  460,  and  62  L.  T.  476. 

(?)  Gibson  v.  Overbury,  7  M.  &  W.  555,  10  L.  J.  N.  S.  Ex.  219.  Chapman 
V.  Chapman,  13  Beav.  311,  distingruished  in  Maughan  v.  Ridley,  8  L.  T.  N.  3. 
309.  Bummens  v.  Bare,  1  Ex.  D.  169,  34  L.  T.  N".  S.  407,  24  W.  R.  385. 
Green  v.  Ingram,  L.  R.  2  0.  P.  525.  See  Conway  v.  Britannia,  8  Lr.  Can. 
Jur.  162. 
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created  by  mere  deposit,  accompanied  by  notice  to  the  office  (r), 
and  as  the  Court  would  infer  from  that  deposit  that  the  money 
then  advanced  should  be  charged  as  if  there  was  a  written  agree- 
ment, additional  advances  would  also  be  so  charged  unless  a 
contrarj'  intention  appeared  (s) . 

Lien  hy  persons  commissioned  to  ejfect  a  policy. — Insurance 
brokers  have  a  gieneral  lien  on  the  marine  policies  effected  by 
them,  for  the  general  balanoe  due  to  them  from  their  principals  {t). 
This  rule  applies  to  land  policies  when  effected  through  such 
brokers,  but  depends  on  the  custom  of  a  particular  calling.  Even 
with  them  no  lien  can  be  claimed  if  the  policy  has  been  deposited 
with  them  for  a  special  purpose  (u).  If  one  broker  is  employed 
by  another  broker  to  effect  a  policy  for  that  other's  principal,  the 
sub-agent  has  stiU  a  lien  on  the  policy  for  premiums  due  from 
the  broker  who  employed  him  {x) . 

Solicitor's  lien. — A  solicitor  may  have  a  lien  on  a  policy  of  in- 
surance for  his  costs.  Such  lien  is  only  a  passive  remedy,  giving 
no  claim  to  the  fund  secured  by  the  policy,  but  merely  a  right 
to  embarrass  the  person  who  claims  tlie  fund  by  the  non-production 
of  the  documents  of  title.  A  solicitor  is  not  bound  to  give  the 
insurance  office  any  notice  of  his  lien,  since  owing  to  the  natUiT© 
thereof  he  would  not  by  such  notice  convert  the  insurers  into 
trustees  for  him,  and  failure  to  give  such  notice  is  in  no  way  such 
negligence  as  to  deprive  him  of  his  lien  (y).  He  cannot  be  made 
to  part  with  the  policy  till  he  is  piaid,  except  upon  terms  (z),  such 
as  payment  into  court  of  the  policy  moneys^  or  preservation  of 

(»•)  isV  parte  Kensington,  2  Ves.  &  Bea.  83,  per  Eldon,  C.  Ferris  v.  Mullins, 
2  Sm.  &  GifE.  378,  18  Jur.  718. 

(«)  Ex  parte  Langstone,  17  Ves.  227,  per  Eldon,  C.  (1810).  See  Ellis  v. 
Kreutzinger,  27  Missouri  311.  Talbot  v.  Frere,  9  Oh.  D.  568,  572,  27  W.  E. 
148. 

(«)  See  Cross  on  Lien,  and  cases  there  cited,  277,  399.     Castling  v.  Aubert, 

2  East  325  (1802). 

(«)  Muir  V.  Fleming,  1  Dowl.  &  %.  N.  P.  29. 

(a;)  Dixon  v.  S  tans  field,  10  C.  B.  398.  Fisher  v.  Smith,  i  App.  Cas.  1, 
48  L.  J.  Q.  B.  411,  39  L.  T.  N.  S.  430,  27  W.  E.  113. 

(2/)  West  of  England  v.  Batohelor,  30  W.  E.  364,  51  L.  J.  Oi.  199,  46  L.  T. 
N.  S.  132.  Pelly  v.  Wathen,  1  D«  G.  M.  &  G.  16.  Richards  v.  Platei. 
Craig-  &  Ph.  79.     Steadman  v.  Webb,  3  My.  &  Or.  346.     See  Dearie  v.  Eall, 

3  Euss.  1,  for  rules  as  to  priority  in  r^ard  to  chose  in  action. 

(z)  Richards  v.  Platei,  Or.  &  Ph,.  79,  at  84,  per  Cottenham,  0.  Limerick 
Co.  V.  O'Ferrall,  1  Ir.  Jur.  93. 


358  THE   LAWS   OF    INSUKANCE. 

the  lien  by  the  insurers.     But  it  is  doubtful  whether  such  a  lien 
could  bo  enforced  by  suit  at  all  (a) . 

Bight  to  stop  in  transitu  ffives  no  right  to  insurance. — Lien  of 
vendor  and  right  to  stop  in  transitu  do  not  entitle  -the  vendor  to 
the  proceeds  of  policies  effected  by  the  purchaser  on  the  goods 
sold  (6). 

Vendor's  lien  subrogated  to  insurers. — Where  an  unpaid  vendor 
who  is  insured  recovers  from  the  insurers,  the  insurers  are  entitled 
to  his  lien  as  against  the  purchaser,  and  if  the  vendor  recover 
from  the  purchaser  too  he  must  refund  the  insurance  (c) . 

Lien  created  hy  deposit  by  person  out  of  jurisdiction  mth  one 
within. — Where  a  policy  granted  to  a  person  domiciled  outside 
the  jurisdiction  is  deposited  with  a  person  within  the  jurisdiction 
to  answer  a  debt  incurred  by  a  contract  made  within  the  juris- 
diction, a  lien  thereon  will  be  acquired  by  the  depositee,  amd 
will  not  be  affected  by  the  bankruptcy  in  his  own  domicile  lof 
the  depositor  {d). 

Creditor. — Where  a  creditor  has  his  debt  secured  by  a  policy  and 
guaranteed  by  a  surety,  and  also  has  a  lien  on  the  policy  for 
another  debt,  the  surety  is  not  entitled  to  the  policy  on  paying  the 
debt,  but  his  rights  are  subject  to  the  lien  (ie). 

Lien  drop's  mth  policy. — When  a  policy  drops,  the  lien  drops 
withit(/). 

Lien  by  mortgagor  paying  premiuwiiS. — If  a  mortgagor  after 
bankruptcy  pays  premiums  to  keep  up  a  mortgaged  policy,  he  is 
not  entitled,  in  the  absence  of  special  agreement,  to  a  lien  on 
the  policy  for  the  amount  so  paid  (g) . 

(a)  StedmoM  v.  Webb,  4  My.  &  Cr.  346,  per  Cottenham,  C. 

(ft)  Berndton  v.  Strang,  3  Ch.  App.  588,  16  W.  B.  1025,  per  Cairns,  C. 
(1868),  distinguishing  Worrall  v.  Johnsmi,  2  Jac.  &  W.  214. 

(c)  CastelUin  v.  Preston,  11  Q.  B.  I>.  380,  52  L.  J.  Q.  B-.  366,  49  L.  T. 
N.  S.  29,  31  W.  B.  557,  per  Bowon,  L.J. 

(d}  Le  Feuvre  v.  Sullivan,  10  Moore  P.  C.  1. 

<e)  Fairbrother  v.  Woodhome,  28  L.  T.  94,  5  W.  R.  12,  23  Beav.  18, 
26  L.  J.  Ch.  81 .    Jeffrey's  Policy,  20  W.  E.  857. 

(/)  Busteed  v.  West  of  England,  5  Ir.  Ch.  553.  Norris  v.  Caledonian  Ins. 
■Co.,  8  Eq.  132,  20  L.  T.  N.  S.  939,  17  W.  E.  954. 

(g^i  Saunders  v.  Dunrrum,  7  Ch.  D.  825,  47  L.  J.  Ch.  338,  38  L.  T.  N.  S. 
416,  '26  W.  K.  397.  Falcke  v.  Scottish  Imperial,  34  Ch.  D.  234,  3  Times  L.  E. 
141.  These  cases  explain  Shearman  v.  British  Empire  Mutual,  L.  E.  14  Eq.  4, 
41  L.  J.  Ch.  466,  26  L.  T.  N.  S.  570,  20  W.  E.  620. 
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CHAPTER  XIX. 

CONFLICTING   CLAIMS. 

When  conflicting  claims  are  made  on  an  insurance  company  in 
respect  of  a  policy,  the  proper  procedure  is  to  interplead  (a),  and 
not  to  pay  into  Court  under  the  Trustees'  Belief  Act  (6),  the 
insurers  not  being  trustees  or  stakeholders,  but  debtors;  but  if, 
in  respect  of  a  life  policy,  the  board  of  directors  are  of  opinion 
that  no  sufficient  discharge  can  otherwise  be  obtained,  they  should 
pay  into  Court  under  the  Life  Assurance  Companies  (Payment 
into  Court)  Act,  1896,  and  the  rules  made  thereunder  (c). 

The  practice  of  paying  into  Court  under  the  Trustees'  Relief 
Act  had  been  often  used  (d),  until  Jessel,  M.R.,  pointed  out  that 
unless  the  policy  was  a  trust  policy  the  Act  did  not  apply. 

Inter fleader . — The  insurers  cannot  interplead  if  they  have  any 
adverse  claim  in  respect  of  the  subject-matter  (e).  In  Ireland 
it  has  been  held  that  they  cannot  interplead  if  one  claimant  offers 
a  sufficient  indemnity,  and  that  if  he  offers  indemnity  and  they 
are  not  satisfied,  they  should  pay  into  Court  under  the  Trustees' 
Relief  Act(/). 

When  an  action  is  commenced  by  a  claimant  on  a  policy,  if  it 
is  not  so  framed  as  to  bring  the  other  claimants  before  the  Court, 
the  insurers  may  interplead,  and  have  the  first  action  stayed  {g) . 

Ah  offer  should  be  made  to  pay. interest  on  the  policy  moneys  {h), 

(ffl)  See  Prudential  v.  Thomas,  3  Ch.  App.  74,  37  L.  J.  C3h.  202,  16  W.  R. 
470. 

(S)  Haycock's  (or  Haydock's)  Policy,  I  Oh.  D.  611,  45  L.  J.  Ch.  247,  24  W.  B. 
291,  disapproving  the  tfnited  Kingdom  Life,  34  Beav.  493,  13  W.  R.  645. 

(c)  69  Vict.  c.  S.  See  Ann.  Praot.  1921,  vol.  i.  p.  961,  for  rules  made 
under  the  Act. 

{d)  Chapman  v.  Besnard,  17  W.  R.  359.  Webb's  Policy,  2  Eq.  456,  15 
W.  R.  529.     Cobbe's  Policy,  15  W.  R.  29. 

(e)  Bignold  v.  Audland,  11  Sim.  23,  30,  per  Shadwell,  V.-C. 

(/)  Chapman  v.  Besnard,  17  W.  R.  359,  per  Lord  O'Hagan. 

(gf)  Prmlential  Co.  v.  Thomas,  supra.    Randall  v.  lAthgow,  12  Q.  B.  D.  525. 

(K)  Bignold  v.  Audland,  supra. 
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since  a  policy  bears  interest  under  3  &  4  Wm.  IV.  c.  42,  s.  28  («D, 
for  it  would  seem  that  submission  to  pay  the  moneys  to  the  persons 
found  to  be  entitled  will  not  remove  the  obligation  to  pay  interest, 
even  if  conflicting  claims  through  no  fault  of  the  insurers  delay 
such  payment  (Jc),  unless  any  arrangement  has  been  come  to  that 
the  money  should  not  be  invested  or  brought  into  Court  (l). 

Payment  under  decree  indemnifies  corriyptmy. — If  the  insurance 
company  pay  under  decree  moneys  payable  under  a  lost  policy, 
such  decree  is  sufficient  indemnity  (m). 

Payment  to  trustees  good. — The  insurers  can  safely  pay 
a  trustee  of  a  policy  even  if  under  the  trust  he  has  no  express  power 
to  give  receipts  (w) . 

Can  policy  be  taken  in  execution? — The  authorities  conflict  as 
to  whether  a  policy  can  be  taken  in  execution  under  a  fi.  fa.  In 
Ireland  it  has  been  held  that  a  policy  of  life  insurance  is  not  such 
a  security  for  money  as  can  be  taken  by  the  sheriff  (o).  In 
England  the  contrary  ha«  been  held  (p);  but  the  Irish  case  was 
not  cited  to  the  Court,  and  in  a  later  case  in  Ireland  (q')  the 
Court  fully  discussed  both  authorities,  and  followed  the  previous 
Irish  decision.  Canadian  policies  usually  provide  that  a  fire  in- 
surance shall  cease  on  the  property  being  taken  in  execution. 

(«)  Bushnan  v.  Morgan,  5  Sim.  63S. 

(Jc)  French  v.  Royal  Exchange  Co.,  6  Ir.  Ch.  523. 

(J)  Same  case  on  appeal,  7  Ir.  Oh.  523. 

(m)  England,  v.  Tredegar,  1  Eq.  344,  35  Beav.  256,  35  L.  J.  Ch.  386, 
iollowing  CroTcatt  v.  Ford,  25  L.  J.  Ch.  552,  4  W.  R.  426,  2  Jur.  N.  S.  436, 
in  preference  to  Bushnan  v.  Morgan,  supra. 

(«)  Fernie  v.  Maguire,  6  Ir.  Eq.  137.     Ford  v.  Ryan,  4  Ir.  Ch.  342. 

(o)  Alleyne  v.  Darcey,  5  Ir.  Ch.  56. 

(jo)  StoTioe  V.  Cowan,  29  Beav.  637,  30  L.  J.  Oh.  882,  4  L.  T.  N.  S..  695, 
9  W.  E.  801. 

{q)  Sargeant's  Trusts,  7  L.  R.  Ir.  66. 
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CHAPTEE  XX. 

INSURANCE    COMPANIES. 

The  mode  in  which  an  insurance  company  is  constituted  deter- 
mines the  manner  in  which  it  shall  sue  and  be  sued,  and  the 
character  of  the  liability  of  its  members.  But  whatever  be  the 
means  by  which  such  company  is  constituted,  its  powers  and 
liabilities,  and  the  method  of  its  management  are  peculiar  to  itself, 
and  are  determined  by  the  particular  provisions  of  the  statute, 
charter,  or  other  instruments  under  which  the  company  is  created. 
These  provisions  are  important  to  shareholders,  policy-holders, 
and  all  other  persons  having  dealings  with  the  company;  because 
by  the  registration  now  necessary  under  the  Companies  Acts, 
1862 — 1908,  all  persons  are  deemed  to  have  notice  of  them. 

Classification. — Insurance  offices  may  be  classified  irrespectively 
of  the  manner  or  nature  of  their  constitution  as  follows:  — 

1.  Proprietary  offices  which  are  joint-stock  partnerships,  with 
a  subscribed  or  guiaranteed  capital,  the  partners  wherein  absorb 
the  whole  profits  of  the  undertaking. 

2.  Offices  set  up  for  profit  to  the  shareholders,  but  which  also 
give  the  policy-holders  certain  advantages  in  the  way  of  a  share 
of  the  profits,  usually  called  a  bonus  or  a  periodical  rebate  in  the 
amount  of  their  premiums;  but  they  do  not  admit  the  policy- 
holders as  partners,  nor  render  them  liable  as  such. 

These  mixed  companies  are  the  most  common;  in  fact  the  late 
Lord  Justice  James  said:  "  Every  life  assurance  society  is  sub- 
stantially and  materially  a  mutual  life  assurance  society.  The 
method  by  which  it  is  intended  to  provide  for  the  payment  of 
the  sums  secured  by  the  policies  is  by  investing  the  premiums  and 
accumulating  the  money  so  as  to  form  a  fund  out  of  which  the 
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claims  are  ultimately  to  be  satisfied.  The  capital  of  the  share- 
holders and  the  sums  which  the  shareholders  undertake  and  mak& 
themselves  liable  to  pay,  are  in  truth  only  a  guarantee  against  the 
possible  contingency  of  the  accumulated  insurance  fund  being 
found  insufficient  (a) . 

3.  Offices  established  for  mutual  insurance,  where  the  policy- 
holders are  themselves  the  proprietors,  and  where  the  principal 
object  of  the  society  is  rather  the  protection  of  its  members  against 
loss  than  the  acquisition  of  profit.  A  mutual  association  is  one 
for  the  assurance  of  the  property  of,  or  represented  by,  the  xuembei's 
with  the  members  and  with  no  one  else  (&). 

A  mutual  society  required  to  be  registered  under  the  Joint  Stock 
Com,J)anies  Act,  1862  (c).  See  now  the  Companies  (Consolida- 
tion) Act,  1908. 

Friendly  societies  are  also  for  the  purpose  of  mutual  insurance. 
They  require  registration  under  the  Friendly  Societies  Act,  1875. 

4.  Offices  set  up  by  the  State  to  encourage  providence  and 
thrift,  such  as  the  Government  Insurance  and  Annuity  Depart- 
ment, and  the  special  modes  of  insurance  provided  by  Acts  of 
Parliament  for  departments  of  the  Civil  Service,  and  in  India  (d) . 

Kind  of  companies. — Except  those  risks  which  are  taken  by 
underwriters  at  Lloyd's,  the  whole  of  the  insurance  business  other 
than  marine  is  carried  on  by  companies,  most,  though  not  aU,  of 
which  are  incorporated.  The  continuousness  of  corporate  existence 
is  favourable  to  the  assured  (e),  and  the  business  itself  being  re- 
ducible to  a  routine  and  system,  is  specially  suitable  for  a  joint- 
stock  partnership  (/) . 

The  various  companies  which  carry  on  insurance  business  have 

(a)   Grain's  Case,  1  Ch.  D.  321,  45  L.  J.  Ch.  321,  33  L.  T.  N.  S.  766. 

(S)  United  Kingdom  Mutual  v.  Nevill,  19  Q.  B.  115,  per  Fry,  L.J.  Lion 
Mutual  V.  TvcTcer,  12  Q.  B.  D.  176. 

(c)  Ee  Padstow  Total  Loss  Association,  20  Oh.  D.  137,  51  L.  J.  Ch.  344, 
45  L.  T.  N.  S.  774,  30  W.  E.  326. 

id)  Boldero  v.  II.  E.  I.  C,  11  H.  L.  C.  403.  Vmlerwood's  Case,  4  L.  E.  4, 
H.  L.  580.  Edwards  v.  Warden,  1  App.  Caa.  281,  9  Oh.  App.  495.  Robertson's 
Cmc.  12  Moore  P.  C.  400.  Davies  v.  Trustees  of  Madras  Fund,  12  Moore  P.  C. 
403,  n.,  7  Moore  Ind.  App.  364,  n. 

(e)  See  Adam  Smith's  Wealth  of  Nations,  p.  340,  edn.  by  M'CuUooh,  bk.  v. 
c.  1,  a  1. 

(/)  2  Stephen  Comm.  126  (8th  ed.). 
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been  constituted  in  different  "ways,  and  the  form  and  mode  of  their 
constitution  is  still  to  some  extent  important  as  determining— (1) 
the  rights  inter  se  of  the  joint  stock  or  shareholders,  (2)  the  powers 
and  mode  of  contracting  given  and  prescribed  to  the  company,  (3) 
the  extent  of  the  shareholders'  liability  on  the  contracts  made,  (4) 
the  manner  of  suing  thereon,  (5)  the  means  of  enforcing  judgment 
thereon . 

Formation  of  companies. — The  modes  in  which  existing  insur- 
ance companies  have  been  formed  are — 

A.  By  deed  of  settlement. 

B.  By  royal  charter, 
c.  By  special  statute. 

D.  By  letters  patent. 

E.  Under  the  various  Companies  Acts. 

These  different  modes  of  creation  produced — 

(1)  Mere  common-law  partnerships. 

(2)  Corporations. 

(3)  Quasi  corporations,  suing  by  and  being  sued  in  the  name 
of  one  of  their  members  (gr),  or  a  registered  public  officer. 

(4)  Joint-stock  companies  registered  and  incorporated  under  the 
Companies  Acts. 

The  first  charters  granted  to  insurance  companies  were  given 
under  permission  by  statute. 

These  charters  were  in  the  nature  of  monopolies,  whence  the  need 
to  apply  to  Parliament  for  authority  to  grant  them. 

Few  charters  seem  to  have  been  granted  to  any  insurance  com- 
pany by  the  Crown  independently  of  Parliament  (h) . 

Eoiyal  Exchange  and  London  Assurance. — By  6  Geo.  I.  c.  18, 
Parliament  empowered  the  King  to  grant  two  charters,  constituting 
two  m^arine  insurance  corporations,  viz.,  the  Royal  Exchange  and 
the  London  Assurance  (^),  and  forbidding  all  other  corporations 
for  marine  insurance.  The  purpose  of  this  Act  was  to  create 
two  solvent  insurance  compianies,  to  suppress  all  bubble  companies 

(g)  7  Wm.  IV.  &  1  Vict.  c.  73,  s.  3. 

(h)  Clifford  an  Private  Bill  Legislation,  vol.  2,  p.  593. 

(J)  Sect.  12. 
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and  bodies  presuming  to  jact  as  corporate  bodies  without  legal 
authority,  and  to  give  the  two  companies  a  monopoly  of  insurance 
as  a  business  for  corporate  todies  (j) . 

Constitution  of  companies. — The  corporations  remain,  but  their 
monopoly  has  been  removed  (/<;),  while,  on  the  other  hand,  they 
have  been  permitted  to  insure  over  a  wider  area  and  against  more 
risks  than  those  contemplated  by  the  original  charter. 

Special  statutes. — Special  statutes  under  which  certain  insurance 
associations  are  formied  have  the  effect  of  charters,  and  clothe  such 
companies  with  aU  the  attributes  of  corporations.  But  most  of 
the  special  Aats  appear  to  do  little  more  than  provide  for  the  mode 
of  suing  and  being  sued. 

Very  few  insurance  societies  have  actually  been  formed  by  a 
private  Act;  but  many  societies  already  existing,  but  uninoor- 
porate,  have  found  it  advantageous  to  apply  for  and  to  obtain  in- 
corporation, more  especially  those  domiciled  in  Scotland. 

Letters  Patent  Act. — By  the  Letters  Patent  Act  (I)  the  Crown 
is  empowered,  on  the  application  of  any  company  formed  by  deed 
of  partnership,  to  grant  to  such  a  company  letters  patent,  authoris- 
ing it  to  sue  and  be  sued  by  an  oifioer  named  for  the  purpose,  and 
by  such  letters  patent  to  limit  the  liability  of  the  members  of  the 
company. 

The  company,  on  obtaining  this  privilege,  comes  under  certain 
regulations  as  to  the  registration  of  various  particulars  connected 
with  its  constitution  and  other  matters  pointed  out  in  the  Act. 

This  Act  is  not  compulsory  but  permissive,  granting  a  privilege 
to  those  who  choose  tojapply  for  it.  It  is  still  in  force,  but  applies 
only  to  companies  formed  before  September  8,  1844,  when  first  the 
Joint-Stock  Companies  Act  was  passed  (m). 

Object  of  Joint-Stock  Companies  Act. — "  The  leading  purpose 
of  the  first  Joint-Stock '  Companies  Act  (w)  was  to  enable  a  per- 

(/)  Sect.  18.    As  to  the  history  of  this  Act  and  6  Geo.  IV.  o.  37,  see  Clifford 
on  Private  Bill  Legislation,  vol.  2,  p.  570. 
(A)  5  Geo.  IV.  c.  114. 
(0  7  Wm.  IV.  &  1  Vict.  c.  72. 

(m)  Taylor  on  Joint-Stock  Companies,  p.  910  (1847). 
(«)  7  &  8  Vict.  c.  110. 
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manent  company,  consisting  of  changing  shareholders,  to  make 
binding  contracts,  and  sue  and  be  sued,  and  do  all  the  acts  necessary 
for  carrying  on  a  trade.  The  preamble  expresses  an  intention  to 
invest  theim  with  the  qualities  and  incidents  of  corporations  with 
some  modifications,  and  subject  to  some  provisions  and 
regulations"  (o). 

Every  assurance  company  or  association  for  the  purpose  of 
assurance  or  insurance  upon  lives,  or  against  any  contingency  in- 
volving the  duration  of  human  life,  or  against  the  risk  of  loss  or 
damage  by  fire  or  by  storm  or  other  casualty,  or  for  granting  or 
purchasing  annuities  on  lives,  and  every  institution  enrolled  under 
any  of  the  Acts  of  Parliament  relating  to  friendly  societies,  which 
institutions  shall  make  assurances  on  lives,  or  against  any  contin- 
gency involving  the  duration  of  hum'an  life  to  an  extent  upon  one 
life,  or  for  any  one  person  to  an  amount  exceeding  200Z.,  whether 
such  companies,  societies,  or  institutions  shall  be  joint-stock  com- 
panies or  mutua,l  assurance  societies  or  both,  was,  if  establiished 
after  the  commencement  of  7  &  8  Vict.  c.  110,  s.  2,  bound  to 
register  thereunder. 

Quasi  corporations. — Insurance  companies  registered  under  7  & 
8  Vict.  c.  110,  partake  of  corporate  powers  with  several  incidents 
of  partnership,  and  have  been  termed  quasi  corporations  (p) .  But 
the  privileges  of  the  statute  are  accorded  only  to  those  registered 
under  the  statute;  and  if  registration  be  made  as  a  company, 
they  cannot  afterwards  register  so  as  to  lead  the  world  to  suppose 
them  a  corporation  (g) . 

A  company  formed  and  duly  registered  under  the  first  Joint- 
Stock  Companies  Act  (7  &  8  Vict.  c.  110)  for  the  purpose  of  in- 
surance, and  also  for  the  granting  of  endowments,  annuities, 
assurances  during  sickness,  and  loans,  is  an  insurance  company 
within  20  &  21  Vict.  a.  14,  s.  27,  and  can  sue  without  being 
registered  under  the  Joint-Stock  Companies  Acts,  1856 — 57  (/•). 

(o)  Prince  of  Wales  Ins.  Co.  v.  Harding,  E.  B.  &  B.  183,  217,  27  L.  J.  Q.  B. 
297,  i  Jur.  N.  S.  851. 

(p')  Midley  v.  Plymouth  Co.,  2  Ex.  711,  per  Parke,  B.  Brice's  Ultra  Vires, 
p.  12. 

(<?)  Reg.  V.  WMtmarah,  19  L.  J.  Q.  B.  185. 

()•)  London  and  Provincial  Provident  Society  v.  Aahton,  12  C.  B.  N.  S.  709, 
723,  11  W.  E.  152,  7  L.  T.  N.  S.  530.     See  also  25  &  26  Vict.  c.  89,  9.  3. 
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Companies  excepted  from  Act. — Certain  insurance  companies 
■were  excepted  from  the  first  Joint-Stock  Companies  Act — (1)  In 
respect  of  the  time  of  their  formation,  if  their  formation  was 
begun  before  Sept.  5, 1844,  they  could  not  be  completely  registered 
or  brought  (s.  59)  within  the  Act(s);  (2)  If  incorporated  by 
charter  or  Act  of  Parliament;  or  (3)  If  authorised  by  letters  patent 
or  statute  to  sue  and  be  sued.  And  companies  formed  after  the 
Act  could,  though  within  the  definition  of  a  company  therein,  avoid 
the  need  of  registering  thereunder  by  obtaining  a  charter,  private 
Act,  or  letters  patent. 

In  consequence  of  this  exclusion  of  assurance  companies,  many 
have  since  had  to  go  to  Parliament  for  private  Acts. 

Registration. — The  Companies  Act,  1862,  enforced  registration 
on  those  companies  which  have  been  registered  under  the  older 
Act,  7  &  8  Viot.  e.  110  {t),  and  the  effect  of  such  registration  is 
exactly  the  same  as  if  the  company  had  been  formed  and  volun- 
tarily registered  under  the  latter  Act(M). 

Every  insurance  oonnpany  formed  since  Nov.  2,  1862,  had  to  be 
registered  under  the  Act  of  1862  (x) . 

Companies  which  oug'ht  to  have,  but  had  not,  registered  as  re- 
quired, were  under  the  disabilities  of  sect.  210,  and  could  not  sue 
at  law,  or  in  equity,  nor  even  present  a  petition  for  their  own 
winding  up  {y) . 

Broadly  speaking,  by  the  Companies  Act,  1862,  s.  22,  the  Legis- 
lature intended  that  all  commercial  undertakings  consisting  of 
more  than  ten  persons,  started  after  the  commencement  of  that 
Act,  should  be  registered.  And  mutual  insurance  associations, 
providing  that  the  liability  should  be  several  only,  are  commercial 
undertakings  for  the  acquisition  of  gain  within  the  Act,  and  must 

(s)  Taylor  on  Joint-Stock  Companies,  115. 

(t)  25  &  20  Viot.  o.  89,  s.  209. 

(a)  Mam.say'8  Case,  3  Ch.  D.  388,  46  L.  J.  OK  411,  35  L.  T.  N.  S.  654, 
25  W.  E.  279. 

{x)  25  &  26  Vict.  c.  89,  s.  4.  JEx  parte  Hargrove,  10  CSi.  App.  545,  n.  Re 
Padstow  Association,  20  Ch.  D.  137,  51  L.  J.  Oh;.  344,  45  L.  T.  N'.  S.  774, 
30  W.  R.  326. 

(y)  Re  Waterloo  Life  Co.,  41  Beav.  586,  32  L.  J.  Ob.  370,  11  W.  R.  134 
7  L.  T.  N.  S.  459,  9  Jur.  N.  S.  291.  Evans  v.  Hooper,  1  Q.  B.  D.  45,  33  L  T 
N.  S.  374,  24  W.  R.  226. 
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be  registered  under  it;  and  if  not  so  registered  are  illegal  associa- 
tions, and  cannot  be  wound  up  under  sect.  199  of  the  Act  (2<). 

Deeds  of  settlement  open  to  inspection. — All  companies 
registered  under  the  Companies  Acts,  1862,  1908,  deposit  with  the 
registrar  copies  of  their  deeds  of  settlement,  and  thereby  the  same 
are  made  available  for  public  inspection.  An  insurance  company 
so  registered  is  entitled  to  an  injunction  to  restrain  another  in- 
surance company  from  using  its  registered  name,  or  any  other 
name  calculated  to  cause  the  one  company  to  be  mistaken  for  the 
other  (a) . 

Companies  {Consolidation)  Act,  1908.— In  1908  the  Companies 
Act,  1862,  and  the  va-rious  Acts  amending  it  were  consolidated 
by  the  Companies  (Consolidation)  Act,  1908,  which  repeals  the 
whole  of  the  Companies  Act,  1862,  but  re-enacts  the  principal 
sections  as  amended  by  the  numerous  amending  Acts.  Registra- 
tion is  now  necessary  under  the  Act  of  1908. 

Effect  of  registration. — The  effect  of  compulsory  registration 
is  to  put  the  insurance  company  so  registering  within  aU  the  rules 
and  regulations  of  the  Companies  (Consolidation)  Act,  1908. 

What  is  an  unregistered  company. — Any  company  registered 
under  other  Acts  antecedently  to  the  passing  of  the  Act  of 
1862,  is  an  unregistered  company  within  sect.  199  of  that  Act. 
In  Bowes  v.  The  Hope  Life  Insurance  Company  (&),  the  Act 
was  applied  to  a  comipany  formed  in  1852,  and  registered  under 
the  Act  of  1844  (7  &  8  Vict.  c.  110),  but  which  had  ceased  to  carry 
on  business  in  1855. 

The  distinction  between  corporation  and  unincorporation  seems 
now  immaterial  (c) . 

Reason  for  incorporating  by  statute. — "It  is  obvious"  (says 
Lord  Wensleydale)  "  that  the  law  as  to  ordinary  partnership  would 

(s)  Cory  and  Hawhsley's  Case,  3  Ch.  D.  522,  32  L.  T.  N.  S.  525,  23  W.  R. 
939,  per  Jeesel,  M.K.  ' 

(ffl)  Accidental  Insurance  Co.  v.  Accident,  Disease,  and  General  Insurance 
Corporation,  54  L.  J.  Ch.  104,  51  L.  T.  597. 

(6!  11  H.  L.  C.  389. 

(c)  Per  Cotton,  L.J.,  in  Ashworth  v.  Munn,  15  Ch.  D.  363,  375,  28  W.  E. 
965,  50  L.  J.  Ch.  107.    Myers  v.  Perigal,  2  De  G.  M.  &  G.  599. 
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be  inapplicable  to  a  company  consisting  of  a  great  number  of  in- 
dividuals contributing  small  sums  to  tbe  common  stock,  in  which 
case,  to  allow  each  one  to  bind  the  other  by  any  contract  which  he 
thought  fit  to  enter  into,  even  within  the  scope  of  the  partnership 
business  {d),  would  soon  lead  to  the  utter  ruin  of  the  oontributories. 
On  the  other  hand,  the  Crown  would  not  be  likely  to  give  them  a 
charter  which  would  leave  the  corporate  fund  the  only  fund  to 
satisfy  the  creditors.  The  Legislature  then  devised  the  plan  of 
incorporating  these  companies  in  a  manner  unknown  to  the  common 
law,  with  special  powers  of  management  and  liabilities,  providing 
at  the  same  time  that  all  the  world  should  have  notice  who  were 
the  persons  authorised  to  bind  aU.  the  shareholders  by  requiring  the 
oo-pajtoership  deed  (of  settlement  or  articles  of  association)  to 
be  registered  (e)  and  made  accessible  to  all,  and  besides  including 
some  clauses  as  to  the  management." 

Acts  ultra  vires. — "All  persons  must,  therefore,  take  notice  of 
the  deed  and  the  provisions  of  the  Companies  Acts  .in  force  for 
the  time  being.  If  they  do  not  choose  to  acquaint  themselves 
with  the  powers  of  the  directors,  it  is  their  own  fault,  and  if  they 
give  credit  to  any  unauthorised  persons,  they  must  be  contented  to 
look  to  them  only,  and  not  to  the  company  at  large.  The  stipula- 
tions of  the  articles  of  association  or  the  deed  of  settlement  which 
restrict  and  regulate  their  authority  are  obligatory  upon  those  who 
deal  with  the  company,  and  directors  can  make  no  contract  so  as 
to  bind  the  whole  body  of  shareholders,  for  whose  protection  the 
rules  are  made,  unless  they  are  strictly  complied  with.  The  con- 
tract binds  the  person  making  it  but  no  one  else.  Those  pro- 
visions which  give  to  the  directors  discretionary  powers  of  manage- 
ment do  not  affect  strangers,  and  the  shareholders  are  bound  by 
the  exercise  of  the  discretion  which  they  have  consented  to  givQ. 
Other  stipulations  are  directory  merely,  and  do  not  constitute 
conditions  precedent  to  the  exercise  of  the  powers,  but  they  may 
form'  the  subject  of  an  action  by  the  shareholders  against  the 
directors  for  their  breach  of  covenants  expressed  or  implied  in 
the  deed." 

(d)  Ernest  v.  Nicholls,  6  H.  L.  C.  401,  per  Lord  Wensleydale.  Balfour  v. 
Ernest,  5  O.  B.  N.  S.  601,  28  L,  J.  C.  P.  170. 

(e)  GompanieG  Act,  1862. 
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The  doctrine  as  above  laid  down  by  Lord  Wendeydale  (/)  has 
been  steadily  followed,  but  with  a  tendency  to  treat  matters  as 
directory  which  Lord  Wensleydale.  would  probably  have  considered 
essential. 

Informal  affixing  of  company's  seal  by  director. — Thus,  in 
Prince  of  Wales  Assurance  Compaq  v.  Hcerding  (g),  where  a 
policy  was  made,  sealed,  and  executed  by  three  directors,  as  re- 
quired by  the  deed  of  settlement,  but  without  an  order  for  the 
affixing  of  the  common  seal,  and  was  signed  by  three  directors  and 
the  manager,  as  also  required,  the  Court  of  Queen's  Bench  held 
that  the  simple  omission  of  such  a  formality  did  not  annul  the 
instrument,  the  provision  being  merely  directory.  And  generally 
all  formalities  which  relate  merely  to  the  internal  arrangements 
of  the  insurance  company  will  be  deemed  directory  (h) . 

And  on  this  principle  a  policy  issued  by  persons  purporting  to 
be  directors  has  been  held  binding  when  the  real  directors  could 
have  obtained,  but  did  not  seek,  an  injunction  against  the  osten- 
sible directors  (i) . 

Powers  to  grant  policies,  dc. — The  chief  powers  taken  by  an 
insurance  company  ajre — (1)  to  grant  policies,  &c.,  against  par- 
ticular risks,  and  accept  premiums  therefor,  (2)  to  invest  the  pre- 
miums so  received  in  manner  most  profitable  to  the  company  and 
compatible  with  their  obligations  as  insurers.  The  other  powers 
taken  are  merely  incidental  thereto,  and  if  not  contained  in  the 
deed  of  settlement  may  often  be  implied  therefrom. 

Company's  bimness  mixst  conform  to  its  constitution. — Com- 
panies must  confine  themselves  to  business  in  aocordanoe  with 
their  declared  purpose.  For  example,  a  proprietary  company 
being  a  joint-stock  partnership,  the  whole  of  the  profits  of  which 

(/)  llrnest  v.  NichoUs,  6  H.  L.  C.  401. 

{g)  E.  B.  &  B.  183,  27  L.  J.  Q.  B.  297,  4  Jur.  N.  S.  851. 

(A)  See  Me  Athenwum,  Ex  parte  Eagle  Co.,  4  K.  &  3'.  549,  %!  L.  J.  Ch. 
829,  6  W  R.  779.  Gordon  v.  Sea  Wire  Co.,  1  H.  &  N.  599,  26  L.  J.  Ex.  202. 
Bmunstein  v.  Accidental  Death  Co.,  1  B.  &  S.  782,  31  L.  J.  Q.  B.  17,  5  L.  T. 
N.  8.  550,  8  Jur.  N.  S.  506. 

(»)  Re  County  Life,  5  Ch.  App.  288,  39  L.  J.  CSh..  471,  2  L.  T.  N.  S.  537, 
18  W.  E.  390. 
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are  divisible  amonget  the  shareholders,  cannot  grant  a  policy  par- 
ticipating in  profits,  nor  can  a  mutual  company  grant  a  policy 
creating  no  liability  (k) .  But  by  the  constitution  of  the  company 
or  statute  special  means  may  be  provided  for  shifting  a  company 
from  one  class  to  another. 

Mutual  insuranoe  company  cannot  issue  policies  to  non- 
menmbers. — In  the  mutual  insurance  association,  policies  cannot  be 
issued  to  non-members  at  special  or  any  rates,  unless  (1)  the  rules 
of  the  association  so  provide,  or  (2)  some  means  of  agreeing  to 
such  issue  be  provided  by  the  rules,  and  the  method  there  indicated 
be  properly  followed  (it). 

Policies  ultra  vires  do  not  bind  company. — If  such  policies  are 
issued  ultra,  vires,  the  policy-holders  are  not  creditors  of  the 
association  at  all,  since  the  contract,  not  being  within  the  scope 
of  the  agent's  authority,  does  not  bind  the  association  at  all(?). 

The  persons  who  enter  into  ultra  vires  contracts  with  an  insur- 
ance company  have  no  right  to  complain.  They  are  held  to  have 
had  notice  of  the  nature  of  the  body  which  was  contracting  witt 
them,  and  of  notice  of  the  rules  and  regulations  which  form  thia 
constitution  of  that  company  (m),  at  least  if  such  rules  and  regu- 
lations are  open  to  public  inspection. 

How  contracts  made. — The  contracts  of  an  insurance  company 
must  be  in  the  form  prescribed  by  its  constitution  (m).  But 
cases  may  arise  in  which  the  direction  contained  in  the  constitutive 
instruments  of  the  company  are  not  absolute;  and  the  Courts  will 
be  astute  to  prevent  insurance  cumpanies  froja  resisting  claims  by 
setting  up  the  absence  of  a  seal,  or  non-compliance  with  directions 
within  their  own  special  control.  Thus,  it  has  been  held  in  Canada 
that,  if  they  receive  premiums,  they  must  execute  and  issue  a 
valid  policy  (n) . 

(k)  Arthuf  Average  Association,  32  L.  T.  N.  S.  525,  23  W.  R.  939,  3  Cih.  D. 
522. 

(I)  Ibid.    See  Ernest  v.  Niaholls,  6  H.  L.  0.  407. 

(m)  Montreal  InsuroMce  Co.  v.  M'Gillivray,  13  Moore  P.  O.  89,  8  W.  B.  165. 

(n)  London  Life  Co.   v.  Wright,  5  Canada  (S.  C.)  466. 
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Contracts  incidental  to  the  mEtnagement  of  the  company  need 
not  b«  by  writing  or  under  seal  (o) . 

ContraotR  of  insurance  must  not  only  be  evidenced  in  the  manner 
required  by  the  constitution  of  the  company;  they  must  also  only, 
undertake  permitted  risks,  and  must  be  in  the  form  prescribed, 
if  any  (p),  and  contain  the  limitations  of  liability,  if  any,  required 
by  such  constitution. 

hi  Canada  absence  of  seal  not  pleadable. — In  Canada  all  the 
Courts  held  that  for  an  insurance  company  to  set  up  the  want  of 
a  seal  (prescribed  as  necessary  by  its  Act  of  incorporation)  is  such 
a  fraud  as  a  Court  of  Equity  ought  to  prevent  (g). 

Policy  void,  insurers  bound  to  issus  fresh  one. — In  an  older 
case,  while  allowing  that  a  certain  policy  was  void  because  not  in 
the  statutory  form,  the  Court  deemed  the  insurers  bound  to  issue 
a  valid  policy  of  proper  date  (r) . 

Manager  grmttmg  policy  ultra  vires. — Where  an  insurance  com- 
pany is  incorporated  by  public  statute,  the  power  of  its  manager 
in  relation  to  insurance  must  be  taken  to  be  known  by  persons 
insuring  with  the  company.  And  if  he  make  policies  outside 
the  scope  of  his  authority,  they  will  not  bind  the  company.  And 
if  by  the  special  Act  the  company  can  only  bind  itself  by  policy, 
and  not  by  parol  contract  of  insurance,  the  power  of  the  manager 
is  restricted  by  this  limitation  of  the  power  of  the  principals  (s) . 

Effect  of  ultra  vires  acts. — Speaking  generally,  an  insurance 
company,  like  any  other  company,  is  bound  by  any  deed  under  its 

(o)  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  37.  Beer  v.  London  and 
Paris  Hotel  Co.,  L.  R.  20  Eq.  412. 

(p)  See  in  Taunton  v.  Boyal,  2  H.  &  M.  135,  33  L.  J.  Clht.  406,  10  L.  T. 
N.  S.  156,  12  \V.  R.  549.  Railway  Passengers'  Assurance  Oo.'s  Act  (27  &  28 
Vict.  c.  cxxv.),  schedule. 

(q)  London  Life  v.  If  right,  supra.  Wright  v.  Sun  Mutual, 1%  U.  C.  (C  P.) 
221. 

(r)  Pern/  v.  yewcastle  Fire  Co.,  8  U.  C.  (Q.  B.)  363.  See  Fowler  v. 
Scottish  Equitable,  28  L.  J.  Ch.  225,  32  L.  T:.  119,  4  Jur.  N.  S.  1169,  7  \N .  E.  5. 
Prince  of  Wnleis  Insurance  Co.  v.  Harding,  E.  B.  &  E.  183,  222,  27  L.  J.  Q,.  B. 
297,  4  Jur.  N.  S.  851. 

(s)  Montreal  Assurance  Co.  v.  M'GiUivraij,  13  Moor©  P.  O.  87,  125,  8  W.  E. 
165. 
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seal  (if),  unless  fraud  (m)  or  illegality  be  established  (x) .  Ille- 
gality will  include  ultra  vires  acts,  since  corporations  and  analogous 
bodies,  being  creatures  of  law,  cannot  lawfully  go  beyond  the  four 
corners  of  their  constitution.  But  mere  informalities  in  the  exer- 
cise of  their  duties  by  directors  will  not  invalidate  a  policy  (y), 
for  a  deed  of  settlement  and  a  private  Act  of  Parliament  con- 
stituting a  company  are  to  be  construed  as  a  partnership  deed. 
To  violate  them  may  be  breach  of  trust  as  between  the  direatora 
and  the  shareholders,  but  acts  not  done  according  to  them  may 
bind  the  company  (z^) . 

Where  the  articles  of  association  of  an  insurance  company 
appointed  a  solicitor  to  the  company  who  was  to  transact  all  their 
legal  business,  and  not  to  be  removable  except  for  misconduct, 
it  was  held  not  to  amount  to  an  agreement  to  employ  him,  the 
articles  being  a  contract  between  the  shareholders  alone,  and,  so 
far  as  the  solicitor  was  concerned,  res  inter  aUos  aota.  Lord  Cairns 
doubted  whether  the  clause  was  not  void  as  against  public 
policy  («) . 

Solicitor  cannot  claim  for  costs  as  a  mere  creditor. — The  solicitor 
of  an  insurance  company  cannot  in  respect  of  his  bill  of  costs  claim 
to  be  treated  as  an  outside  creditor  and  be  paid  in  full,  for  he' 
must  be  taken  to  have  the  fullest  notice  and  knowledge  of  the 
constitution  of  the  com'pany  and  the  limitation  placed  thereby  on 
the  liability  of  the  shareholders.  If  he  is  a  shareholder,  the  case 
is  still  stronger  (6). 

Debentures  invalid  when  in  fraud  of  comfany. — If  debentures 
are  issued  within  the  powers  of  an  insurance  company,  but  in 

if)  Agar  v.  Athenamn  Ins.  Co:,  3  C-  B.  N.  S.  725,  27  L.  J.  C.  P.  95,  6  W.  E. 
277. 

(ti)  Athencsum  Ins.  Co.  v.  Paoley,  3  De  G-.  &  J.  294,  28  L.  J.  C!h.  119,  5  Jur. 
N.  S.  129. 

(a;)  Arthiu-  Average  Association,  3  Cb.  D.  522,  32  L.  T.  N.  S.  525  23  W  R 
939. 

(y')  Prince  of  Wales  Ins.  Co.  v.  Harding,  E.  B.  &  E-.  183,  27  I,  J  Q  B. 
297,  4  Jur.  N.  S.  851. 

(i)  Bill  V.  Darenth  Railway  Co.,  1  H.  &  N,  3a5.  Bargate  v.  Shortridge, 
5  H.  L.  C.  297.  Prince'  of  Wales  Ins.  Co.  v.  Harding,  supra.  Spering't 
Appeal,  10  Am.  Eep.  684,  71  Penn.  St.  11.  Re  Nonmch  Equitable,  #c., 
4  Times  L.  K.  138.    Be  Greenwood,  3  De  G.  M.  &  G.  459. 

(a)  EJy  V.  Positive  Assurance  Co.,  1  Ex.  D.  88,  45  Ij.  J.  Ex.  451  34  L  T 
N.  S.  190,  24  W.  E.  838.    See  Summers  v.  Eldston,  18  Jur.  21  (H   L  ) 

(J)  Sadler's  Case,  16  S.  J.  571.       (Alb.  Arb.),  per  Lord  Oairns. 
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fraud  of  the  company,  they  will  be  invalid  in  the  hands  of  a 
bond  fide  purchaser  without  notice,  provided  that  the  shareholders, 
on  becoming  aware  of  the  transaction,  do  not  acquiesce  or  do  other 
acts  which  would  raise  an  estoppel  (c) . 

Person  ivho  is  party  to  act  ultra  vires  cannot  claim. — Whenever 
any  party  dealing  with  an  insurance  company  knowingly  combines 
with  the  directors  to  do  any  act  ultra  mr.es  to  the  prejudice  of  the 
shareholders,  e.g.,  to  throw  upon  them  unlimited  liability  when 
the  directors  are.  required  so  to  frame  policies  as  to  confine  the 
remedy  of  the  assured  to  the  capital  and  funds  in  the  hands  of 
the  company,  the  shareholders  mig'ht  very  fairly  and  reasonably 
deny  their  liability  on  that  policy.  But  it  would  be  unjust  to 
allow  them  to  take  advantage  of  an  irregularity  of  the  directors 
(who  arc  denominated  their  agents)  in  oases  where  they  cannot 
show  that  they  have  been  in  any  way  prejudiced  by  the  irregu- 
larity, and  the  assured  cannot  be  charged  with  any  fraud  oi-' 
impropriety  {d). 

If  risk  taken  ultra  vires  assured  cannot  recover. — The  risks 
undertaken  by  a  contract  of  insurance  must  be  within  the  powers 
'  given  to  or  taken  by  the  company.  If  the  company  is  not  autho- 
rised to  take  the  particular  class  of  risk,  the  assured  cannot  recover 
for  a  loss  by  that  risk  in  any  case  where  he  has  notice,  constructive 
or  express,  of  the  powers  of  the  company. 

The  Royal  Exchange  Assurance,  for  instance,  could  not  under 
its  original  Act  insure  on  vessels  engaged  in  inland  navigation, 
nor  could  the  company  do  so  until  empowered  by  41  Geo.  III. 
C-.  57. 

In  Joseph  v.  Law  Integrity  (e),  a  company  prohibited  by  its 
memorandum  of  association  from  carrying  on  life  insurance  busi- 
ness, issued  policies  in  two  different  forms.  By  one  it  undertook 
to  pay,  in  consideration  of  a  weekly  premium,  varying  sums  at 

(c)  Athenceum  v.  Poolmj,  3  De  G.  &  J.  294,  28  L.  J.  Oh.  119^  1  Giff.  102. 
And  see  British  Mutual  Bankinff  Co.  v.  Charnwood  Forest  Railway,  18  Q.  B.  .D. 
714. 

(rf)  Prince  of  Wales  Ins.  Co.  v.  Harding,  E.  B.  &  E.  1S3,  216,  27  L.  J. 
Q.  B.  297,  4  Jur.  N.  S.  851.  Agar  v.  Athenceum  Ins.  Co.,  3  C.  B.  N.  S.  725, 
27  L.  J.  0.  P.  95,  6  W.  R.  277. 

(e)  (1912)  2  Ch.  581,  82  L.  J.  Oh.  187. 
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the  end  of  five,  ten,  and  fifteen  years,  and  in  tlie  event  of  deathj 
before  the  end  of  fifteen  years  premiums  paid  since  the  last  pay- 
ment of  the  office  were  returned.  By  the  other  a  similar  arrange- 
ment was  made,  but  a  percentage  of  premiums  paid  was  returned. 
It  was  held  that  both  forms  were  policdes  of  life  assurance,  and  as 
such  ultra  vires. 

Misapplication  of  funds  restrained  by\  injuitction. — The  Couris 
have  always  been  careful  to  prevent  the  application  of  the  moneys 
of  tho  shareholders  who  contribute  to  joint -stock  undertakings  to 
any  purpose  other  than  that  which  is  legitimately  the  purpose  and 
object  of  the  association;  and  if  a  case  arises  where  the  nianagers 
of  such  an  undertaking  so  apply  its  money,  any  shareholder  may 
obtain  an  injunction  restraining  them  therefrom  (/) . 

Power  to  pay  loss  not  loithin  policy. — But  if  the  company  has 
power  to  grant  policies  against  a  certain  risk,  and  a  loss  occurs  by 
such  risk  to  property  on  which  a  p'olicy  has  been  granted  excepting 
such  risk,  it  would  seem  that  the  general  body  of  shareholders 
could  waive  such  exception,  and  that  the  directors  of  an  insurance 
company  usually  have  sufficient  discretion  given  them  in  manage- 
ment to  enable  them  to  waive  the  exception  and  pay  the  loss,  if 
it  seems  in  the  company's  better  interest  to  do  so.  To  do  so  is,  of 
course,  a  species  of  advertisement. 

The  principle  seems  to  be  that  what  the  compiany  as  a  whole  can 
do,  its  general  agents  can  likewise  do  {g) . 

Powers  of  investment. — Powers  of  investment  provided  by  the 
constitution  of  the  company  may  be  varied  or  amended,  but,  until 
amended,  cannot  be  exceeded. 

Powers  to  lend  on  the  security  of  shares  in  the  company  or  its 
own  policies,  or  on  mortgage,  must  be  specially  inserted.  And 
the  latter,  in  the  ease  of  corporations,  requires  special  provisions, 
owing  to  the  Mortmain  Acts,  since  by  foreclosure  they  may  become 
owners  of  and  dealers  in  land  {h) . 

(/)  Taunton  v.  Royal  Insurance  Co.,  1  H.  &  M;.  135,  33  L.  J.  Cli.  406, 
10  L.  T.  N.  S.  156,  12  W.  R.  549,  and  cases  tbera  cited.  Ses  per  Cranwoirth,  C, 
in  Eastern  Counties  Railway  v.  Hairkcs,  5  H.  L.  C.  331,  348. 

(ff)  Taunton  v.  Royal,  supra. 

(h)  Royal  Rank  of  India's  Case,  4  Ch.  App.  252,  260,  per  Selwyn    L.J. 
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Thus,  the  Eoyal  Excliange  Assurance  could  not  advance  money 
on  the  security  of  freehold,  copyhold,  or  leasehold  property  until 
empowered  to  do  so  by  6  Geo.  IV.  c.  36,  which  Act  enables  it 
also  to  foreclose,  but  not  bo  hold  for  more  than  two  years,  except 
in  case  of  a  difficulty  as  to  the  title;  and  it  was  allowed  to  dis- 
pense with  a  licence  in  mortmain. 

An  investment  clause,  empowering  the  directors  of  an  insurance 
company  to  buy,  sell,  and  re-sell  life,  reversionary,  and  other  per- 
sonal estates  and  interests  is  not  wide  enough  to  include  dealings 
in  stock  and  shares  in  the  face  of  controlling  words,  suoh  as 
generally  to  carry  on  the  business  of  life  insurance  and  of  an 
annuity,  endowment,  loan,  and  reversionary  interest  society  (*"). 
Nor  can  an  insurance  comjDany  take  shares  in  a  building  society. 

"  A  corporation  proposing  to  engage  in  any  transaction  not 
within  its  express  or  implied  power  may  be  restrained  from  so 
doing  or  so  continuing"  (k). 

Shareholder's  liability. — A  shareholder's  liability  is  affected  by 
the  constitution  of  the  insurance  company  in  which  he  holds.  If 
it  is  a  corporation  other  than  a  company  incorporated  under  the 
Joint-Stock  Acts,  he  is  under  no  individual  liability  beyond  his 
liability  to  the  corporate  body  of  which  he  is  a  member.  If  it  is 
a  company  under  the  Companies  Acts,  he  is  liable  only  to  the 
amount  limited  by  the  memorandum  of  association. 

If  a  company  is  registered  as  unlimited,  it  may  be  re-registered 
as  limited  under  Part  II.  of  the  Companies  (Consolidation)  Act, 
1908. 

Where  the  company  is  not  a  corporation,  or  brought  within  the 
Companies  Acts,  it  is  a  common  law  partnership,  with  the  ordinary 
incidents  thereof,  unless  any  special  provisions  in  its  deed  of 
settlement  or  the  policies  restrict  the  liabilities,  and  in  their 
absence  the  liability  of  each  shareholder  is  unlimited. 

Executors  of  shareholder  as  oontributories . — Executors  of  a 
deceased  shareholder  who  have  transferred  their  testator's  shares 

(»)  Athenceum  v.  Pooley,  28  L.  J.  Oh.  119,  3  De  G.  &  J.  294,  1  Giff.  102i, 
5  Jur.  N.  S.  129. 

(k)   Brie-e,  Ultra  Vires,  178. 
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before  liquidation,  cannot,  nor  can  the  survivor  of  them,  be  placed 
on  the  Hst  of  contributories  (l). 

(1)  In  respect  of  debts  due  at  the  time  of  transfer,  as  to  which 
the  liability  of  shareholders  is  limited  to  their  shures  in  the 
capital — e.g.,  debts  on  policies,  annuities,  and  indemnities  given 
on  taking  over  the  business  of  other  companies. 

(2)  In  respect  of  debts  as  to  which  such  executors  are  only  in 
the  position  of  sureties  for  the  transferee  of  the  shares^ — 
e.g.,  general  debts  which  accrued  before  the  transfer. 

(3)  For  the  costs  of  the  liquidation. 

Where  shares  in  name,  of  trustees. — Where  shares  stood  in  the 
joint  names  of  two  persons  without  beneficial  ownership,  and  one 
was  dead,  his  executors  were  put  on  the  list  of  contributories, 
jointly  with  the  surviving  shareholder,  but  only  in  respect  of  the 
liabilities  up  to  the  time  of  his  death  (to),  on  the  ground  that  the 
testator  was  liable  inter  socios  (by  signing  the  deed  of  settlement) 
on  the  joint  and  several  covenant  to  pay  calls  therein  contained. 

Contribution. — But  the  Executors  of  a  man  who  in  1846  applied 
for  and  paid  the  deposit  on  shares,  and  was  registered  in  respect 
thereof,  but  never  signed  the  deed  of  settlement,  were  held  not 
liable  to  contribute  in  1872  (w) . 

The  secretary  of  an  insurance  company,  to  whom  shares  in  the 
ooompany  were  transferred,  to  be  held  by  him  as  trustee  for  the 
company,  was  held  liable  to  contribute  in  respect  thereof,  but 
entitled  to  prove  for  indemnity.  It  would  have  been  otherwise 
if  the  act  constituting  him  such  trustee  was  to  his  knowledge 
ultra  vires  (o) . 

When  executors  of  a  shareholder  claim  the  benefit  of  a  statutory 
advertisement  for  creditors  (by  Lord  St.  Leonards'  Act,  22  &  23 
Vict.  c.  35,  s.  29),  they  will  still  be  entered  on  the  list  of  contri- 
butories, with  a  note  of  their  claim  as  to  full  distribution  of  assets. 

A  man  whose  name  is  on  the  register  of  a  company  which  has 
been  amalgamated  with  another  to  which  he  has  sold  his  shares,  is 

(l)  Clarke's  Executors'  Case,  Reilly  (Alb.  Arb.)  223,  16  S.  J.  752. 

(m)  Kirby's  Case,  Eedlly  (Alb.  Arb.)  67. 

(«)   M'Kenzie's  Exeontors'  Case,  18  S.  J.  223  (Eur.  Arb.). 

(o)  Easum's  Case,  Reilly  (Alb.  Arb.)  170. 
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still  liable  as  a  contribuix)ry  if  his  name  remains  on  the  register, 
even  though  the  purchasing  company  have  undertaken  to  have  it 
removed.  He  wiU  of  course  have  a  remedy  over  for  breach  of  the 
undertaking  (-p) .  So  also  if  he  has  accepted  shares  in  the  transferee 
company  instead  of  his  old  shares,  if  his  name  is  still  on  the  old 
register  in  respect  of  them  (g) . 

H  an  executor  does  not  seU  his  testator's  shares  to  some  one 
"whose  nam©  can  be  put  on  the  register  instead  of  the  testator,  but 
receives  back  from  the  amalgamating  or  transferee  company  the 
amount  paid  on  the  shares,  and  delivers  up  the  share  certificates 
to  them,  he  wiU  not  be  discharged  from  liability  on  those  shares  as 
a  contributory  to  the  amalgamated  or  transferor  company,  unless 
all  outsitaaiding  creditors  thereof  have  been  settled  with,  or  have 
assented  to  the  transfer  (r) . 

Contributory  entitled  to  have  bonus  deducted  from  calls. — A 
contributory  vk^hen  called  on  is  entitled  to  have  deducted  from  the 
calls  made  on  him  the  amount  of  bonuses  appropriated  out  of 
profits  to  his  shares  and  credited  thereon  (s) . 

Liability  notmthstanding  forfeiture. — Forfeiture  of  his  shares 
for  non-payment  of  calls  wiU  not  relieve  him  from  contributing 
in  the  winding  up  {t). 

Transfer  must  be  completfi  or  shareholder  must  contribute. — If 
prior  to  the  commencement  of  the  winding  up  a  shareholder  has 
taken  steps  to  transfer  his  shares,  and  through  no  fault  of  the 
directors  has  failed  to  complete  the  transfer,  he  remains  a  con- 
tributor (m)  .     So  if  they  disapprove  the  transferee  (x) . 

Liquidating  shareholder  whose  trustee  disclaimed. — If  the  share- 
holder has  liquidated,  and  his  trustee  disclaimed,  neither  can  be 
made  a  contributory  if  the  company  has  proved  in  the  liquidation 

(p)  Zee's  Case,  Iteilly  (Alb.  Arb.)  3,  Buckley  352,  353  (1st  ed.).     NiohoU's 
Case,  Reilly  (Alb    Arb.)  40,  executor  of  deceased  shareholder. 
(q)  PownalVs  Case,  Eeilly  (Eur.  Arb.)  8. 
(r)  Lancev's  Case,  Reilly  (Eur.  Arb.)  13. 
Is)  Cathie's  Case,  Reilly  (Eur.  Arb.)  27. 
(t)  Bridger'sand  Neil's  Case,  4  Ch.  App.  266. 
(«)  Read^s  Case,  Reilly  (Eur.  Arb.)  19. 
(a;)  Lloyd's  Case,  Reilly  (Eur.  Arb.)  35. 
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for  unpaid  calls  {y),  or  could  have  so  proved,  but  has  failed  to  do 
so,  since  the  company's  claim  is  not  incapable  of  being  fairly  esti- 
mated within  the  Bankruptcy  Acts  {z) . 

Promoters'  shares  fully  paid  carry  liability  to  contribute.' — 
Where  free  shares  fully  paid  up  were  distributed  amongst  the 
promoters  of  an  insurance  company,  the  recipients  were  held  liable 
to  contribute  in  the  winding  up  of  the  company,  as  the  transaction  , 
was  a  fraud  on  the  other  shareholders,  but  withoj^t  prejudice  to 
their  right  to  an  indemnity  from  the  directors  who  gave  the 
shares  (a) . 

Director  liable  to  contribute  in  respect  of  shares  necessary  to 
qualify. — Wherte  the  articles  of  association  provide  that  no  one 
shall  be  eligible  as  a  director  who  does  not  hold  a  certain  number 
of  shares  in  his  own  right,  and  that  any  director -who  ceases  to 
hold  the  requisite  number  shall  be  disqualified,  any  one  who  is 
elected  and  acts  as  a  director  without  qualifying  will  be  liable  as  a 
contributory  to  the  number  of  shares  which  he  ought  to  have  held, 
since  by  acting  as  director  he  enters  into  an  implied  contract  to 
take  the  qualifying  shares  {b). 

And  where  the  brother  of  (a  managing  director  executed  the  deed 
of  settlement. in  respect  of  part  of  a  number  of  shares  improperly 
given  his  brother  by  the  directors,  he  was  held  liable  as  a  con- 
tributory in  respect  of  such  part  (c) . 

Shai'ehoMer  fraudulently  induced  to  take  shares. — The  same 
principle  applies  as  between  an  insurance  company  and  its  share- 
holders. Where  the  latter  have  been  fraudulently  induced  to  take 
shares,  they  will  have  no  defence  to  an  action  for  caiUs  thereon 
unless  they  have  repudiated  the  contract  and  done  no  act  to  make 
themselves  liable  as  shareholders  after  discovering  the  fraud.  But 
till  the  shareholder  has  succeeded  in  severing  his  connection  with 
the  company  and  has  ceased  to  remain  on  the  register,  he  will  be 

(«/)   Brovm's  Case,  Reilly  (Eur.  Arb.)  32. 
(z)  R-i  Mercantile  Mutual  Marine,  25  Ch.  D.  415. 
(a)  Darnell's  Case,  3  Jur.  N.  S.  803. 
(Z>)  Stephenson's  Case,  45  L.  J.  Ch.  488,  per  Jessel,  M.R. 
(c)  Zorcl  Claude  Hamiltm's  Case  (1852),  8  Oh.  App.  548,  42  L.  J.  Oh.  465. 
Holt's  Case,  15  Jur.  369,  per  Cranworth,  V.-C. 
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liable  with  the  rest  to  contribute  within  the  limits  prescribed  in 
the  constitutive  instruments  to  the  payment  of  claims  on  the 
company  (d)  ■ 

Holding  of  land.  Mortmain  Act.— With  regard  to  the  hold- 
ing of  land  by  insurance  companies  two  questions  arise — 

(1)  Whether  a  company  can  hold  land  at  all? 

(2)  Whether,  having  regard  to  the  Statutes  of  Mortmain,  shares 
in  a  compiany  holding  land  can  be  devised  or  bequeathed  for 
charitable  purposes? 

Power  to  hold  land. — With  respect  to  question  (1),  the  power 
to  hold  lands  may,  speaking  generally,  be  said  to  depend  upon  the 
powers  conferred  by  the  instrument  constituting  the  company  (e). 
Where  a  comjDany  is  registered  under  the  Joint-Stock  Companies 
Act,  1844  (7  &  8  Viclt.  c.  110),  it  may  by  sect.  25  purchase  and 
hold  lands,  and  the  power  of  a  company  registeired  under  the 
Companies  Acts  of  1862 — 1908,  to  hold  land  is  unrestricted  (/) . 

Shares  in  private  partnership. — With  respect  to  question  (2), 
shares  in  a  partnership  holding  land,  such  partnership  not  being 
a  joint-stock  company,  are  an  interest  in  land  under  the  Mort- 
main Act,  and  therefore  cannot  be  disposed  of  by  will  to  charitable 
purposes. 

Shares  in  joint-stock  companies. — But  shares  in  a  joint-stock 
company  holding  land,  whether  the  company  be  corporate  or  unin- 
corporate,  are  not  within  the  Statutes  of  Mortmain,  and  will  there- 
fore pass  by  wiU  to  a  charity  (g) . 

Reason  for  the  distinction. — The  distinction  between  the  case  of  a 
joint-stock  and  a  non  joint-stock  partnership  holding  land  is  this, 
that  in  the  case  of  a  joint-stock  company  the  intent  and  meaning 
of  the  partners  is  that  the  partnership  is  to  be  in  the  nature  of  a 

(d)  DeposiJ  and  Genefral  Life  v.  Ayscough,  6  E.  &  B.  761,  26  L.  J.  Q.  B.  29, 
2  Jur.  N.  S.  812.  See  Partridge  v.  Albert,  16  S.  J.  199,  per  Lord  Cairns 
(Alb.  Arb.). 

(e)  Briee,  Ultra  Vires,  73. 

(f^  Companies  (Consolidation)  Act,  1908,  as.  16,  245,  246,  263. 
(g)  As/iu'orth  v.  Munn,  15  Ch.  D.  363,  50  L.  J.  qhj.  107,  28  W.  E.  965. 
Myerj  v.  Peiigall,  2  De  G.  M.  &  G.  599.    25  &  26  Vict.  c.  89,  s.  22. 
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corporation,  and  intended  to  have  perpetual  existence,  -with  bodies 
of  members  fluctuating  from  time  to  time,  just  like  a  corporation. 
No  partner  is  ever  supposed  to  have  anything  to  do  with  the 
land  except  as  one  of  the  society  through  the  machinery  provided 
by  the  Act  or  deed  of  settlement,  and  is  never  intended  to  hava 
anything  to  do  with  the  land  in  any  shape  or  form,  except  to  get 
the  profits  from  the  land,  or  from  the  business  of  which  the  land 
is  a  part,  and  it  is  always  intended  that  every  share  should  pass 
in  the  market  as  a  distinct  thing,  and  in  point  of  beneficial  owner- 
ship whoUy  unconnected  with  the  land,  or  with  the  real  assets  of 
the  partnership  property  of  the  company  (h) . 

Policy  secured  on  real  estate. — A  policy  secured  on  the  property 
of  a  company  which  consists  partly  of  real  estate  is  not  so  con- 
nected with  land  as  to  make  a  gift  of  the  policy  to  a  charity 
invalid  under  the  Mortmain  Act,  whether  the  policy-holder  is  or 
is  not  a  member  of  the  company  (^) . 

Asswance  Companies  Act,  1909 . — In  order  to  avoid  the  serious 
losses  occasionally  suffered  by  policy-holders,  due  to  the  spring- 
ing up  of,  insurance  companies  of  no  real  substance,  all  life  in- 
surance associations  were  required  by  the  Life  Assurance  Com- 
pajiies  Act,  1870,  on  comimencing  business  to  pay  into  the  Chancery 
Division  of  the  High  Court  a  deposit  of  20,000L  The  scope  of 
the  Act  was  subsequently  extended  and  in  1907,  by  the  Employers' 
Liability  Insurance  Companies  Act,  1907,  the  provisions  of  the 
Life  Assurance  Companies  Acts,  1870  to  1872,  were  applied  to 
every  company  which  carries  on  the  business  of  insuring  employers 
against  liability  to  pay  compensation  or  damages  to  workmen  in 
their  employment,  subject  to  such  adaptations  as  should  be  made  by 
Order  in  Council.  These  various  Acts  (k),  together  with  sect.  7 
of  the  Trade  Union  Act  Amendment  Act,  1876  (I),  were  repealed 

(A)  Per  James,  L.J.,  Ashvjorth  v.  M«nn,  15  Ch.  D.  363,  at  368,  .30  L.  J.  di. 
107,  28  W.  B.  965. 

(j)   March  v.  Attorney-General,  5  Beav.  433. 

(A)  Viz.:  The  Life  Assurance  Companies  Act,  1870  (33  &  34  Vict.  c.  61); 
The  Life  Assurance  Companies  Act,  1871  (34  &  35  Vict.  o.  58);  The  Life 
Assurance  Companies  Act,  1872  (35  &  36  Vict.  c.  41);  The  Employers'  Liability 
Insurance  Companies  Act,  1907  (7  Edw.  7,  c.  46). 

(I)  39  &  40  Vict.  u.  22. 
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by  the  Assuranoe  Companies  Act,  1909,  which  applies  the  principle 
of  deposit  to  aU  persons  or  bodies  of  persons,  whether  corporate 
or  unincorporate,  not  being  registered  under  the  Acts  relating 
to  friendly  societies  or  trade  unions,  and  whether  established  before 
or  after  the  passing  of  the  Act,  and  whether  established  within  or 
without  the  United  Kingdom,  who  carry  on  within  the  United 
Kingdom  assuranoe  business  of  alt  or  any  of  the  following 
classes : — 

(a)  Life  assurance  business  (to)  ; 

(b)  Fire  insurance  business; 

(c)  Accident  insurance  business; 

(d)  Employers'  liability  insurance  business; 

(e)  Bond  investment  business. 

Deposit. — Every  such  body  of  persons  carrying  on  such  class 
of  business  is  required  to  deposit  and  keep'  depiosited  with  the 
Paymaster-General  for  and  on  behalf  of  the  Supreme  Court  the 
sum  of  20,000Z.  {n).  The  sum  so  deposited  is  invested  and  the 
interest  paid  to  the  depositor  (o).  If  the  company  carries  on 
business  involving  business  of  more  than  one  class  ((a) — (e))  a 
separate  sum  of  20,000Z.  must  be  deposited  in  respect  of  each  such 
class  {p) .  Before  a  deposit  can  be  made  a  warrant  must  be  obtained 
from  the  Board  of  Trade  (q) . 

The  deposit  can,  on  the  transfer  of  the  assets  of  the  company, 
only  be  transferred  subject  to  outstanding  liabilities  incurred  by 
the  company  transferring  in  respect  of  the  form  of  assurance  busi- 
ness in  respect  of  which  the  transfer  was  made  (r). 

Elaborate  provisions  are  made  as  to  the  accounts  and  balance 
sheets  to  be  kept  or  issued  by  companies  carrying  on  business  of 
the  above-mentioned  classes  (s) .  Actuarial  reports  and  abstracts 
are  required  to    be  made  at  stated  periods  not  exceeding  five 

(m)  For  the  definitions  of  these  terms,  see  sect.  1  of  the  Act  of  1909. 

(«)  Assurance  Companies  Act,  1909,  s.  2  (1).  Instead  of  depositing  money 
an  equivalent  in  the  form  of  stocks,  funds,  or  securities  may  be  deposited.  See 
S.  Pv.  &  0.  566/1910. 

(o)  Ibid.  s.  2  (2).  See  Rules  made  6th  June,  1910  (S.  R.  &  0.  566/1910); 
7th  July,  1915  (S.  E.  &  O.  643/1915);  24th  January,  1917  (S.  R.  &  O.  86/1917). 

(p)  Assuranoe  Companies  Act,  1909,  s.  2  (4). 

(?)  Ibid.  s.   2   (5)   (c). 

(r)   United  London  mid  Scottish  v.  Omnitum,  84  L.  J.  Ch.  777. 

(s)  Assuranoe  Companies  Act,  1909,  s.  4,  and  Schedules  I.,  II.,  III. 
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years  (t),  and  a  statement  showing  the  position  of  the  assurance 
business  must  also  be  prepared  at  similar  intervals  (u) .  Every 
account,  balance  sheet,  abstract,  or  statement  so  required  to  be 
made  must  be  printed  and  deposited  at  the  Board  of  Trade  within 
a  given  period  (x),  and  if  a  report  on  the  affairs  of  the  company  has 
been  submitted  to  shareholders  or  policy-holders  a  copy  of  such 
report  also  must  be  deposited  (?/).  Each  shareholder  or  policy- 
holder has  the  right  to  call  for  a  copy  of  the  documents  so 
deposited  (z) . 

Audit. — Where  the  accounts  of  an  assurance  company  are  not 
subject  to  audit  in  laocordanoe  with  the  provisions  of  the  Companies 
(Consolidation)  Act,  1908,  or  the  Companies  Clauses  Consolida- 
tion Act,  1845,  relating  to  audit,  the  accounts  of  the  company 
must  be  audited  annually  in  such  manner  as  the  Board  of  Trade 
may  prescribe,  and  the  regulations  made  for  the  purpose  may, 
apply  to  any  such  company  the  provisions  of  the  Companies  (Con- 
solidation) Act,  1908,  relating  to  audit,  subject  to  such  adaptations 
and  modifications  as  may  appear  necessary  or  expedient  (a) . 

Lists  of  shareholders,  dc. — Special  provision  is  made  for  the 
keeping  of  lists  of  shareholders  (&),  and  the  supply  of  printed 
copies  of  the  deed  of  settlement  (c),  in  cases  where  the  company  is 
not  registered  under  the  Companies  Acts.  If  the  authorised  capital 
of  the  company  is  published  the  subscribed  and  paid  up  capital 
must  also  be  stated  (d) . 

Amalgamation  or  transfer  of  assurance  business  may  only  be 
made  after  petition  to  and  after  sanction  by  the  High  Court  of 
Justice  of  England  or  Ireland,  or  Court  of  Session,  Scotland  (e), 
and  after  amalgamation  or  transfer  certified  copies  of  indicated 
eitatem.ent6,  agreements  and  actuarial  reports,  together  wi.th  a 
declaration  under  the  hand  of  the  chairman  of  each  company  and 

(t)  Assurance  Companies  Act,  1909,  s.  5. 

(»)  Ibid.  a.  6.  (x)  Ibid.  s.  7. 

(?/)  Ibid.  s.  7  (B).  (s)  Ibid.  s.  8. 

(a)  Ibid.  s.  9.     And  see  Eules  made  6th  June,  1910  (S.  R.  &  0.  566/1910). 

(h)  Assurance  Companies  Act,  1909,  s.  10. 

(e)  Ibid,  o,   11. 

(d)  Ibid.  B.   12. 

(e)  Ibid.  ss.  13,  19.  Empire  Guarantee  and  Insurance  Corporation,  In  re, 
(1911)  S.  C.  1296. 
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the  principal  officer  of  each  company  must  be  deposited  with  the 
Board  of  Trade  (/). 

Under  sect.  13  objections  to  the  transfer  must  be  considered  by 
the  Court  whether  there  is  or  is  not  any  opposition  to  the  petition 
for  a  transfer  (gr) .  The  Court  may,  where  the  policies  are  small 
and  numerous,  dispense  with  the  statutory  notice  to  every  policy- 
holder if  other  steps  have  been  taken  to  inform  the  holicy-holders 
and  to  give  them  an  opportunity  of  objecting  Qi) . 

Winding  up,  dc. — The  winding  up  of  assurance  and  subsidiary 
oomtpanies  is  subject  to  the  special  provisions  of  sects.  15  and  16  of 
the  Assurance  Companies  Acit,  1909,  sect.  17  of  which  describes  the 
manner  in  which,  on  a  winding  up,  the  annuities  and  policies  shall 
be  valued  (hh),  and  in  place  of  making  a  winding-up  order  tho 
Court  may  reduce  contracts  (i). 

Inspection  of  documents  deposited  with  the  Board  of  Trade  is 
permitted  on  payment  of  a  fee  of  Is.,  and  a  copy  may  be  procured 
at  a  charge  of  4dl.  a  folio  (k). 

In  the  case  of  life  assurance  companies  the  obligation  to  deposit 
and  keep  deposited  the  sum^  of  20,000Z.  applies,  notwithstanding 
the  fact  that  the  ooonpany  has  previously  made  and  withdrawn  its 
deposit,  or  been  exempted  from  making  any  deposit  under  any 
Act  repealed  by  the  Assurance  Com,panies  Act,  1909  (Z). 

Application  of  Act. — The  Act  has  varying  application  to  the 
various  classes  of  insurance  business,  certain  of  the  general  state- 
ments and  particular  duties  above  outlines  being  varied  by  sects. 
30,  31,  32,  33  and  34,  in  respect  of  (a)  life  assurance,  (b)  fire  in- 
surance, (c)  accident  insurance,  (d)  employers'  liability  insurance, 
and  (e)  bond  investment  companies  respectively,  and  by  sect.  28  it 
is  provided  that:  "  (1)  This  Act  shall  not  affect  the  National  Debt 
Commissioners  or  the  Postmaster-General,  acting  mider  the 
authorities  ^vested  in  them'  respectively  by  the  Government 
Annuities  Acts,  1829  to  1888,  and  the  Post  Office  Savings  Bank 

(/)  Assurance  Companies  Act,  1909,  ».  14. 

(<7)  BearU  oi  Oak  Assuraiice  Co:,  In  re  (No.  2),  30  T.  L.  R.  436. 

(A)   Hearts  of  Oak  Assurance  Co.,  In  re  (No.  1),  58  S.  J.  433. 

(AA)  'SBe  Law  Car  and  General,  Re  (1914),  110  L.  T.  27. 

(«)  Assurance  Ck)mpanies  Act,  1909,  3.  18. 

Xk)  Ibid.  s.  20.     Eules  made  6th  June,  1910  (R.  S.  0.  566/1910). 

(0  Ibid.  3.  30  (c). 
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Acts,  1861  to  1908.  (2)  This  Act  shall  not  apply  to  a  member  of 
Lloyd's,  or  of  any  other  association  of  underwriters  approved  by 
the  Board  of  Trade,  who  carries  on  assurance  business  of  any  class, 
provided  that  he  complies  with  the  requirements  set  forth  in  the 
Eighth  Schedule  to  this  Act,  and  applicable  to  business  of  that 
class.  (3)  Save  as  otherwise  provided  by  this  Act,  nothing  in  this 
Act  shall  apply  to  assurance  business  of  any  class  other  than  one  of 
the  classes  specified  in  sect.  1  of  this  Act,  and  a  policy  shall  not 
be  deemed  to  be  a  policy  of  fire  insurance  by  reason  only  tha^ 
loss  by  fire  is  one  of  the  various  risks  covered  by  the  policy." 

Deposit. — The  statutory  deposit  of  a  life  assurance  company 
made  under  the  Life  Assurance  Companies  Acts,  1870  to  1872 
(now  represented  by  the  Assurance  Companies  Act,  1909),  is  avail- 
able for  the  costs  of  winding  up  and  collecting  the  assets  of  the  life 
assurance  business  (to)  . 

An  application  for  payment  of  dividends  on  the  deposit  paid 
into  Court,  under  the  Assurance  Companies  Act,  1909,  -and 
the  Board  of  Trade  Order,  1910,  rules  2-4,  may  be  made  by 
summons  under  Order  LV.  rule  2  (3)  of  the  Rules  of  the  Supreme 
Court,  1883,  and  need  not  be  made  by  petition  (n). 

Rule  4  (a)  of  the  Rules  relating  to  Deposits  by  Assurance  Com- 
panies under  sect.  2  of  the  Assurance  Companies  Act,  1909,  and 
contained  in  the  Board  of  Trade  Order  of  June  6,  1910,  does  not 
authorise  the  Court  to  give  directions  for  any  such  proper  variation 
of  the  investment  for  the  time  being  of  the  funds  in  Court  to  the 
credit  of  an  assurance  company  under  the  section,  as  the  company 
may  in  the  future  be  desirous  of  making,  but  a  fresh  application  is 
necessary  on  every  change  of  investment  (o) . 

TraTisfer. — The  fact  that  one  assurance  company  has  acquired 
a  controlling  interest  in  another  assurance  company  by  the  pur- 
chase of  shares  in  that  other  company,  and  that  the  two  companies 
have  entered  into  agreements  for  the  guaranteeing  of  each  other's 

(m)  National  Standard  Life  Assurance  Co.,  In  re,  86  L.  J.  Ch.  172,  (1917) 
1  Ch.  193,  115  L.  T.  751,  61  S.  J.  146,  33  T.  L.  K.  65. 

(»)  Soyal  Exchange  Assurance  Corporation,  In  re,  (1910)'  W.  N.  211, 
not  followed.     New  York  Life  Assurance,  In  re,  i60  S.  J.  106. 

(o)  English  and  Scottish  Law  Life  Assurance  Association,  In  re,  119  L.  T. 
305,  62  S.  J.  549,  34  T.  L.  R.  409. 
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policies  and  for  mutual  re-insuranoe,  does  not  amount  to  a  transfer 
of  assurance  business  so  as  to  constitute  one  company  a  subsidiary 
company  and  the  other  a  principal  company  within  sect.  16  of  the 
Assurance  Companies  Act,  1909  (p). 

Amalgamation. — Where,  on  the  amalgamation  of  two  lifo 
assurance  companies,  the  vendor  company  having  been  voluntarily 
wound  up,  there  are  fully  paid  up  life  policies  outstanding,  in 
respect  of  which  there  has  been,  and  probably  there  will  not  for  a 
long  time  be,  a  novation  of  the  contracts  between  the  original 
policy-holders  and  the  vendor  company,  the  Court  will  not  direct 
a  transfer  of  the  fund  deposited  under  the  Assurance  Companies 
Act,  1909,  s.  2,  by  the  vendor  company  to  the  purchaser  company 
free  from  possible  liabilities  of  the  vendor  company,  but  will 
direct  the  fund  to  be  carried  to  a  special  account  so  earmarked  as 
to  show  that  the  fund  is  stiU  applicable  for  meeting  those 
liabilities  (q) . 

Winding  up. — Sect.  3  of  the  Assurance  Companies  Act,  1909, 
does  not  give  a  preference,  on  a  winding  up,  on  the  separate  fund 
of  a  particular  class  of  business  to  the  policy-holders  over  the 
ordinary  creditors  of  the  ooonpany  having  claims  in  connection  with 
that  class  of  business  (r) . 

On  the  other  hand  it  was  held  in  In  re  British  Union  and 
National  Insurance  Co.  (s),  that  on  the  winding  up  of  an  insurance 
company  transacting  life  assurance  and  other  business,  the 
holders  of  fire  and  accident  policies  had  no  claim  upon  the  deposit 
made  in  respect  of  the  life  assurance  business  in  priority  to  the 
claims  of  general  creditors. 

What  amounts  to  carrying  on  life  assurance  business. — In 
Hampton  v.  Toxteth  Co-operative  Society  the  defendants,  an  in- 
dustrial and  provident  society  registered  under  the  Industrial  and 

(p)  Lancashire  Plate-Glass,  Fire  and  Burglary  Insurance  Co..  In  re  (1911), 
81  L.  J.  Ch.  199,  (1912)  1  Oh.  35,  105  L.  T.  570,  19^  MansoD  149,  56  S.  J.  13. 

(?)  Pop-utar  Life  Assurance  Co.,  In  re,  78  L.  J.  Oh.  37,  (1909)  1  Ch.  80:, 
distiiiguished  and  explained  Citij  of  Glasgow  'Life  Assurance  Co.,  In  re 
(1916),  86  L.  J.  Ch.  86,  (1916)  2  Ch.  557,  115  L.  T.  519. 

(r)  Glasgow  Assurance  Corporation  (^Liquidators')  v.  Welsh  Insurance  Cor- 
poration, (1914)  S.  0.  320. 

(s)  (1914)  1  Oh.  724,  83  L.  J.  Ch.  596,  30  T.  L.  R.  290. 

P.  25 
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Provident  Societies  Act,  1876,  in  1911  amended  their  rules  so  as 
to  provide  that  they  should  have  power  to  carry  on  the  business  of 
insurance  under  Rule  14a,  which  empowered  the  committee  of 
management  to  invest  or  appropriate  out  of  investments  or  from 
the  profits  of  the  business  "  a  fund  for  insuring  the  building, 
fixtures,  and  stock  against  losses  by  fire  or  otherwise,  also  for 
providing  a  sum  to  be  paid  on  the  death  of  a  member,  or  tlie  wife 
or  husband  of  a  jmember,  such  sum  to  be  proportioned  to  one  }-ear's 
average  purchases  of  the  member  from  the  society  during  the 
three  years  immediately  preceding  death."  After  the  adoption 
of  this  rule  the  society  advertised  "free  life  insurance,"  and  that 
it  paid  4s.  in  the  pound  on  the  average  twelve  months'  purchases 
on  the  death  of  a  'member  or  husband  of  a  member,  and  2s.  in  the 
pound  on  the  death  of  a  married  woman  member  or  wife  of  a 
member,  and  sums  were  in  fact  paid  on  the  deaths  of  members  and 
of  the  husbands  and  wives  of  members.  The  plaintiff,  a  member 
of  the  society,  brought  an  action  alleging  that  the  society  was 
carrying  on  life  insurance  business  and  was  an  assurance  company 
within  the  Assurance  Companies  Act,  1909,  and  that  the  business 
was  ultra  vires,  and  in  any  case  oould  not  be  carried  on  without 
a  deposit  of  20,000?.  in  accordance  with  the  Act,  and  he  asked  for 
an  injunction  to  restrain  the  society  from  so  doing.  Members  of 
the  society  received  share  books,  and  copies  of  rules  of  the  society. 
It  was  in  these  circumstances  held  (Phillimore,  L.J.,  dissenting), 
that  the  society  was  not  carrying  on  life  assurance  business  within 
the  Assurance  Companies  Act,  1909.  The  membership  cards  or 
other  documents  received  by  members  did  not  constitute  policies 
of  assurance  within  the  Act,  which,  by  sect.  30  (a),  provides  that 
a  "policy  on  human  life"  means  "any  instrument  by  which 
the    payment    of    money    is    assured    on    death  .    .  or    any 

instrument  evidencing  a  contract  which  is  subject  to  payment  of 
premiums  for  a  term  dependent  on  human  life"  (t). 

Where  tea  merchants  offered  to  married  women  who  had  bought 
their  tea  for  a  certain  time  before  the  death  of  their  husband, 
annuities  during  their  widowhood,  it  was  held  that  they  granted 

(t^  Hampton  v.  Toxteth  Co-operative  Society,  84  L.  J.  Oh.  633,  (1915) 
1  Ch.  721,  113  L.  T.  62,  (1915)  W.  O.  &  I.  Rep.  488,  69  S.  J.  397,  31  T.  L.  B. 
314,  C.  A. 
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annuities  on  human  life  -within  sect.  2  of  the  Life  Assurance 
Companies  Act,  1870,  and  must  deposit  20,000Z.  as  required  by 
sect.  3  (m). 

Return  thereof. — In  order  to  entitle  a  life  insurance  company 
to  receive  back  the  deposit  of  20,000?.  made  under  sect.  3  of  the 
Life  Assurance  Companies  Act,  1870,  the  sum  of  40,000Z.  required 
by  that  section  to  be  accumulated  must  have  been  accumulated  out 
of  the  premiums  received  on  the  policies  of  the  company,  even 
where  on  an  almalgamation  of  two  companies  one  of  such  companies 
has  an  accumulative  fund  exceeding  40,000?. 

Bjr  the  articles  of  association  of  a  "  Pension  Tea  "  company, 
which  also  carried  on  the  business  of  life  assurance,  the  direatore 
were  to  set  aside  three-fourths  of  the  profits  to  meet  the  liabilities 
of  the  company  in  respect  of  the  pensions,  and  the  sum  so  set  apart 
was  to  be  applied  in  discharge  of  the  current  liabilities;  the  com- 
pany wfis  not  to  be  under  any  liability  in  respect  of  the  pensions 
beyond  the  amount  of  the  three-fourths  of  the  profits.  The 
company  having  been  ordered  to  be  wound  up,  Mr.  Justice  War- 
rington held  that  the  deposit  of  20,000?.  was  a  security  for  the 
policy-holders,  besides  the  three-fourths  of  the  profits  (x). 

Contribution  to  fire  brigade. — The  duty  to  contribute  to  the 
fire  brigade  rests  as  much  on  a  single  underwriter  as  on  the 
great  insurance  companies,  if  he  too  takes  fire  risks  {y) . 

(a)  Nelson  v.  Board  of  Trade,  84  L.  T.  565,  49  W.  R.  590,  17  Times  L.  R. 
456. 

(k)  Re  Nelson  ^  Co.  (1906),  22  T.  L.  R.  407. 
(y)  28  &  29  Vict.  o.  90,  s.  27. 
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CHAPTEE  XXI. 

RIGHTS    OF    POLICY-HOLDERS. 

For  the  purposes  of  the  Assurance  Companies  Act,  1909,  "  policy- 
holder" means  the  person  who  for  the  time  being  is  the  legal 
holder  of  the  policy  for  securing  the  contract  with  the  assurance 
company,  and,  in  the  case  of  accident  insurance,  where  a  sum  is 
due,  or  a  weekly  or  other  periodical  payment  is  payable,  includes 
the  person  to  whom  the  sum  is  due  or  the  weekly  or  other  periodical 
payment  is  payable  {a) . 

Under  the  above-mentioned  Act,  the  policy-holder  of  any  com- 
pany transacting  insurance  business  falling  within  the  purview 
of  the  Act  is  entitled — 

(1)  To  a  printed  copy,  of  the  last  deposited  accounts,  balance 
sheet,  or  statement  (6). 

(2)  To  a  copy  of  the  shareholders'  address-book,  on  paying 
a  sum  not  exceeding  &d.  per  100  words  (c). 

(3)  To  a  printed  copy  of  the  deed  of  settlement,  or  other  instru- 
ment constituting  the  company  where  the  company  is  not  regis- 
tered under  the  Companies  Acts,  on  payment  of  a  sum  not 
exceeding  Is.  {d). 

Further,  one-tenth  of  tlfe  policy-holders  in  any  life  assurance 
company  can  stop  all  amalgamation  or  transfer  of  life  insurance 
business  by  or  to  that  •company  (le) .  It  has  been  decided  that  the 
notices  required  by  sect.  14  of  the  Act  of  1870  to  be  sent  to  eadi 
policy-holder  of  the  transferred  company  need  not  be  sent  to  the 
holders  of  policies  which  have  come  into  existence  between  the 
date  of  the  application  and  the  hearing  (/) .  The  same  would 
appear  to  apply  to  the  notices  required  to  be  sent  to  policy-holders 
by  sect.  13  (b)  of  the  Act  of  1909. 

(a)  Assurance  Companies  Act,  1909,  ss.  29  and  32  (g). 
(6)  9  Ed-w.  7,  o.  49,  s.  8.  (c)  Ibid.  s.  10.^ 

(d)    Ibid.  s.  11.  (e)  Ibid.  s.  30   (dV 

(/)  Re  Universal  Life  Ass.  Soc.  (1901),  18  T.  L.  E.  199. 
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An  assurance  company  may  be  ordered  to  be  wound  up  on  th© 
petition  of  ten  or  more  policy-holders  owning  policies  of  an 
aggregate  value  of  not  less  than  10,000Z.  {g). 

These  rights  of  knowing  the  constitution  and  controlling  the 
dealings  of  an  insurance  company  given  by  statute  are  quite 
independent  of  those  accorded  to  them  by  the  constitution  of  the 
company  itself. 

FoUcy -holder  is  creditor. — A  policy-holder  in  a  proprietary 
company  is  simply  a  contingent  creditor.  He  is  Under  no  liability 
whatever  to  other  policy-holders  or  to  the  company  itself,  since 
he  need  not  even  continue  his  premiums.  He  cannot  interfere 
in  the  management  of  the  company,  except,  perhaps,  to  restrain 
a  violation  of  the  deed  of  settlement  (i^) . 

Participating  policy-holder . — In  companies  where  policy-holders 
are  allowed  to  share  in  the  profits,  participating  policy-holders 
are  not  usually  liable  as  oontributories  (i),  since  the  obligation  to 
contribute  depends  on  other  oonsidexations  than  sharing  profits, 
which  will  alone  not  make  such  persons  partners  (Ic).  < 

Policy-holders  and  shareholders. — Even  where  a  policy-holder 
might  be  treated  by  an  outside  creditor  of  an  insurance  company 
as  a  partner  in  the  concern,  the  shareholders  cannot  insist  on  his 
contributing  unless  there  is  something  within  the  four  corners  of 
the  deed  of  settlement  to  make  him  so  liable. 

Even  where  a  policy-holder  participates  in  jprofits,  has  power 
to  vote  at  meetings,  and  on  winding  up  is  entitled  to  the  surplus 
assets  after  the  shareholders  have  been  paid  in  full,  these  are  only 
advantages  to  induce  him  to  take  out  a  policy,  and  he  does  not 
by  so  doing,  nor  by  any  ordinary  deed  of  settlement  make  an 
undertaking  to  contribute  with  the  shareholders  towards  meeting 
the  liabilities  of  the  company  (I) . 

(<7)  Assurance  Companies  Act,  1909,  s.  15. 

(A)  Aldebert  v.  Leaf,  1  H.  &  M.  681,  10  L.  T.  N.  S.  185,  12  W.  E.  462. 

(?)  Re  English  and  Irish  Oh'uroh  and  University  Assurance  Co.,  1  Xi.  &  M. 
85,' 8  L.  T.  N.  S.  724,  11  W.  K.  681. 

(^)  Cox  V.  Eickmcm,  8  H.  L.  C.  286.  Bisho'p-  v.  Scott,.  7  L.  T.  N.  S.  570. 
Re  £iifflis/i  and  Irish  Church,  (so.  Society,  ubi  sujyra. 

(I)  f<tr(ichan's  Case,  16  S.  J.  572  (Alb.  Arb.).  Bummel's  Case,  6  8.  J.  65 
(Alb.  Arb.). 
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Non-lidbiUty  of  participatinff  policy-holders. — Where  in  a 
mutual  insurance  society  some  of  the  policy-holders  participate 
and  others  do  not  participate  in.  the  profits,  but' a  condition  is 
indorsed  on  all  policies  issued  by  the  society,  that  all  claims  are 
to  be  limited  to  the  stock  and  funds  of  the  society,  in  virtu©  of 
such  condition  the  participating  policy-holders,  though  they  are 
in  reality  the  only  members  of  the  mutual  society,  cannot  be  made 
to  contribute  (w). 

Policy-holders  in  mutual  company. — Under  a  mutual  society 
of  the  older  type,  all  policy-holders  were  held  bound  to  contribute. 
Marino  mutual  companies  are  of  this  kind  (n).  Certain  societies 
provide  for  igradually  creating  an  insurance  fund,  and  paying  off 
the  original  members  in  favour  of  policy-holders  not  liable. 

Construction  of  a  mutual  compcmy. — It  is  assumed  that  the 
participating  policy-holders  will  make  payments  from  time  to 
time  in  the  shape  of  premiums  upon  their  polioies,  but  the  basisi 
of  the  whole  arrangement  of  this  company,  and  of  any  mutual 
insurance  company,  is  this,  that  there  will  be,  if  not  a  legal 
compulsion,  yet  a  moral  compulsion  on  persons  who  have  com- 
menced insurances  to  keep  them  up  and  to  pay  the  premiums  which 
must  be  paid  for  that  purpiose.  That  is  the  basis  of  the  contract 
and  foundation  of  the  arrangement  in  a  mutual  company.  Those 
who  join  them  know  that  they  have  that  security,  and  that  only 
for  the  swelling  and  increase  of  the  assets  of  the  company,  (o). 

Poliay-holders  as  contributors. — Where  a  life  insurance  com- 
pany was  formed  upon  the  mutual  principle,  and  the  articles  of 
association  provided  that  the  company  should  consist  of  two  classes 
of  members — namely,  shareholders  so  long  as  there  should  be  any 
shareholders,  and  assurance  members,  defined  to  mean  policy- 
holders with  participation  in  profits,  and  registered  as  members  of 
the  company;  and  when  the  shareholders  should  be  paid  off  under 

(ot)  Hummel's  Case,  16  S.  J.  65  (Alb.  Arb.). 

(«)  Meed  v.  Cole,  3  Burr.  1513. 

(o)  Hummel's  Case,  16  S.  J.  65,  68  (Alb.  Arb.).  Re  Albion.  Life  Ins.  Co., 
16  Oh.  D.  83,  49  L.  J.  Ch.  593,  43  L.  T.  N.  S.  623,  29  W.  B.  109.  Re  Great 
Britain  Mutual  Life,  16  Oh.  D.  247,  43  L.  T.  N.  S.  684,  29  W.  B.  202- 
Bath's  Case,  11  Cli.  D.  386,  48  L.  J.  Oh.  411,  40  L.  T.  N.  S.  453,  27  W.  E.  653. 
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the  scheme  provided  for,  then  tlie  company  was  to  consist  of 
assurance  members  only — it  was  held  that  the  policy-holders  were 
contributories,  but  that  they  could  not  be  called  upon  to  contribute 
until  the  shareholders  had  been  exhausted  (p) . 

Right  of  assignee. — In  a  winding  up,  where  an  assignee  of  a 
policy  participating  in  profits  claimed  to  be  entitled  to  a  share 
in  the  life  assurance  fund  or  profits,  if  any,  it  was  held  that  he 
was  entitled  to  a  share  in  respect  of  the  value  of  his  policy,  but 
not  as  to  the  profits,  since  none  had  been  declared,  nor  was  it 
shown  that  any  ought  to  have  been  declared  (g) . 

Application  of  funds. — "The  capital  stock  of  an ' incorporated 
insurance  company  is  not  the  primary  or  natural  fund  for  the 
payment  of  losses  which  may  happen  by  the  destruction  of  the 
propertj'  insured.  The  charter  of  the  company  contemplates  the 
interest  on  the  capital  fund  and  the  premiums  received  for  insur- 
ance as  the  ordinary  fund  out  of  which  losses  are  to  be  paid.  Arid 
the  surplus  of  that  fund,  after  paying  such  losses,  is  surplus  profits 
within  the'  meaning  of  the  charter,  which  surplus  profits  alone  are 
to  be  distributed  from  time  to  time  among  the  stockholders.  The 
unearned  premiums  received  by  the  company  upon  which  the  risks 
are  stili  running,  and  which  may  therefore  all  be  wanted  to  pay 
losses  which  may  happen  upon  those  risks,  are  not  surplus  profits, 
which  the  directors  are  authorised  by  the  charter  to  distribute 
among  the  stockholders.  The  capital  stock  of  the  company  is  a 
special  fund  provided  by  the  charter  to  secure  the  assured  against 
great  and  extraordinary  losses  which  the  primary  fund  may  be 
found  insufficient  to  meet.  And  if  it  becomes  necessary  at  any 
time  to  break  in  upon  this  special  fund  to  pay  such  extraordinary 
losses,  it  must  be  made  good  from  the  future  profits  of  the  company 
before  any  further  dividends  of  those  profits  can  be  declared. 

It  should  be  noted  that  it  is  provided  by  sect.  17  of  the  Assur- 
ance Companies  Act,  1909,  that  on  a  winding  up  the  value  of  ai, 
policy  or  of  a  liability  under  such  a  policy  requiring  to  be  valued 

(p)  Winstone's  Case,  12  CSi.  I>.  239,  48  L.  J.  CSi.  607,  40  L.  T.  N.  S.  8.38', 
27  W.  E.  732. 

(§■)  Me  Lion  Life  Assurance.  Co.,  1  Times  L.  B.  269. 
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iu  such  winding  up  must  be  estimated  in  the  manner  provided 
by  the  Sixth  Schedule  to  that  Act. 

Declaration  of  dividends. — The  directors  of  an  insurance  oom- 
panj  are  not  justified  in  dividing  all  the  interest  or  preniiuuns  in 
hand  at  the  time  when  a.  dividend  is  declared,  but  should  always 
leave  a  surplus  fund  in  addition  to  the  capital  stock  sufficient  to 
meet  probable  losses  on  risks  undertaken  and  unexpired  (r) . 

Directo?'s'  liability. — If  thoy  abuse  their  discretion  by  such  pre- 
mature division,  and  an  extraordinary  loss  arises,  they  may  make 
themselves  personally  liable  where  the  capital  stock  is  more  than 
exhausted  by  the  amount  of  losses. 

If  thoy  neglect  to  divide  the  profits  without  reasonable  or  pro- 
bable cause,  they  may  be  compelled  to  do  so,  so  Long'  as  the  com- 
pany is  solvent.  But  after  insolvency  it  would  be  highly  inequit- 
able to  take  the  surplus  fund  and  divide  among  the  stockholders, 
and  leave  the  insured,  whose  premiums  had  increased  that  fund, 
to  sustain  a  loss  (s). 

Bight  of  interference. — A  policy-holder  has  no  right  to  interfere 
with  anything  done  under  the  provisions  of  the  deed  of  settlement, 
even  in  the  case  of  the  funds  being  invested  on  any  improper 
investments,  and  it  would  be  most  mischievous  to  allow  any  such 
interferenoe  on  his  part  with  the  management  of  the  business  by 
the  directors.  But  if  the  funds  of  the  company  are  about  to  be' 
applied  wholly  regardless  of  the  deed  of  settlement,  he  is  entitled 
to  ask  the  Court  to  restrain  such  application.  But  to  enable  him 
to  do  so  there  must  be  clear,  distinct,  and  positive  injury  threatened 
to  the  fund  which  was  available  for  his  claim  (i). 

Policy-holder's  charge. — A  policy-holder's  charge,  if  any,  on 
the  funds  of  the  company  which  has  granted  the  policy,  does  not 
operate  on  the  fund  charged  at  the  date  of  its  issue,  but  at  the 
moment  when  it  becomes  a  claim,  otherwise  no  dividend  could 

(i)  Scotl  V    Eagle  Im.  Co.,  7  Paige  (N.  Y.  Oh.),  at  203. 

(s)  Scott  V.  Earjle  Ins.  Co.,  7  Paigo  (N.  Y.  Cli.)  188,  203.  Seo  .MchoUon 
V.  NichoUon,  9  W.  B.  677. 

(0  Aldchert  V.  Leaf,  1  H.  &  M.  681,  10  L.  T.  N.  &.  185,  12  W.  R.  462, 
3  N.  R.  456. 
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ever  be  declared.  When  it  does  become  a  claim,  it  takes  priority 
from  the  date  when  it  became  such,  not  from  the  time  when  it  was 
payable. 

When  company's  liability  arises. — In  a  re-insurance  life  policy 
the  liability  arises  on  proof  of  death  and  of  payment  by  the  in- 
surers under  their  original  policy  (m). 

RigJii  to  receiver. — Even  where  there  is  no  charge,  it  seems 
the  policy  will  give  a  right  to  a  receiver  {z),  but  it  will  not  give 
priority  over  general  creditors  (y) . 

A  suit  in  equity  can  be  maintained  by  a  member  of  a  mutuial 
insurance  society  against  the  managing  committee  to  recover  by  • 
a  contribution  among  the  members  the  amount  of  his  loss  (z) . 

Limitation  of  liability. — The  liability  to  policy-holders,  &c., 
may  be  limited — 

(1)  By  the  constitution  of  the  company. 

(2)  By  particular  provisions  in  the  policy. 

Where  the  limitation  is  effected  by  (1),  no  notice  thereof  need 
appear  on  the  policy,  since  all  who  deal  with  companies  are  now 
deemed  to  have  notice  of  their  constitution.  And  when  a  company 
alters  itself  duly  from  an  unlimited  to  a  limited,  as  may  now  be 
done  under  the  provisions  of  the  Companies  (Consolidation)  Act, 
1908,  it  becomes  thenceforth  needless  to  insert  any  provision  in 
the  policy,  the  addition  of  the  word  "limited"  to  its  style  being 
sufficient.  Moreover,  in  case  of  such  change  provisions  in  tim 
deed  of  settlement  as  to  inserting  such  limitation  in  the  policies 
become  superfluous  and  can  be  struck  out. 

Liability  limited  by  policy. — By  the  Companies  (Consolidation) 
Act,  1908,  s.  123  (1)  (vi),  it  is  provided  that  nothing  within  the 

(u}  Ex  parte  Prince  of  Wales  Society,  Johnson  633,  28  L.  J.  Ch.  333,  32 
L.  T.  195,  7  W.  B.  137,  300. 

(a;)  Law  v.  London  Indisputable,  1  K.  &  J.  223,  24  L.  J.  CJh'.  196,  22  L.  T. 
208  3  W.  R.  155,  1  Jur.  N.  S.  179.  Me  Athenceum  Life,  Ex  parte  Eagle  Co., 
4  K.  &  J.  549,  27  L.  J.  CJh.  829,  6  W.  R.  779. 

(jr)  Me  State  Eire,  1  De  G.  J.  &  S.  634,  34  L.  J.  Ch.  436,  8  L.  T.  N.  S.  146, 
11  W.  R.  1011.  Re  English  and  Irish  Church  Co.,  1  H.  &  M:.  85,  11  W.  R. 
681,  8  L.  T.  N.  S.  724. 

(z^  Hutchinson  v.  Wright,  25  Beav.  444.  Robson  v.  M'Creight,  Beav. 
272,  27  L.  J.  Ch.  471,  31  L.  T,.  21,  6  W.  R.  385,  4  Jar.  N.  S.  269. 
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Act  shall  invalidate  any  provision  in  a  policy  of  insurance  otp 
other  contract  limiting  the  liability  of  individual  members  on 
such  policy  or  contract,  or  making  the  funds  of  the  company  alone 
liable  in  respect  of  such  policy  or  contract  {a) . 

Funds  iyiclu&e  unpaid  calls. — In  all  policies  it  is  usual,  if  not 
invariable,  and  except  in  limited  companies  necessary,  to  stipulate 
that  the  funds  of  the  insurance  company  shall  alone  be  liable,  and 
that  individual  shareholders  shall  be  excepted  from  all  personal 
liability.  Unpaid  calls  come  within  the  definition  of  funds  (&). 
When  liability  is  limited  to  the  funds,  it  means  to  the  funds  as  they 
,  ought  to  be  made  up,  and  includes  the  still  unpaid  portion  due 
on  shares  taken  (c) . 

Liability  undertaken  by  policy  ultra  vires. — The  HuU  and 
London  Fire  Assurance  Company  was  registered  under  7  &  8 
Vict.  c.  110.  Its  deed  of  settlement  took  power  to  grant  marine 
insurances,  but  clause  77  thereof  specially  required  that  the  funds 
of  the  company  should  alone  be  made  liable,  and  sect.  44  of  the 
Act  that  policies  should  be  signed  by  two  directors  or  an  ofhcer 
expressly  authorised  thereto  by  resolution  applying  to  the  par- 
ticular case.  A  policy  issued  without  any  qualification  as  to 
liability  was  held  ultra  vires,  and  such  as  could  not  be  granted 
either  by  the  directors,  or  any  agent  appointed  by  th.eia(d),  and 
nothing  could  be  recovered  thereon.  But  possibly  the  grantee 
may  insist  on  having  proper  and  intra  vires  policies  granted  to 
him  (e).  And  in  su23port  of  this  view  it  may  be  observed  that  a 
memorandum,  signed  by  three  directors,  stipulating  that  on  receipt 
of  certain  premiums  the  company  would  guarantee  an  assurance, 
and  issue,  if  required,  a  stamjDed  policy  in  the  authorised  form, 

(a)  Seepei-  Jessel,  M.R.,  Ee  Accidental  Death  Cc\.,  7  Oh.  D.  568,  47  L.  J.  Oh. 
396,  26  W.  R.  473. 

(J)  Bowes  V.  Hope  Society,  11  H.  L.  C.  389,  397,  per  Lord  Westbury. 
CoghUn's  Case,  17  S.  J.  127. 

(c)  Evans  v.  Coventry,  5  De  G.  M.  &  G.  911,  2  Jur.  N.  S.  557,  25  L.  J.  Ch. 
489,  4  W.  R.  466,  affd.  8  De  G.  M.  &  G.  835,  3  Jur.  N.  S.  1225,  26  L.  J.  Ch. 
400,  5  W.  E.  436. 

{d)  Hambro  v.  Hull  and  London  Fire  Co.,  3  H.  &  N.  789,  28  L.  J.  Ex.  62. 

(e)  Ibid.  Penley  v.  Beacon  Fire  Co.,  7  Grant  (U.  C.)  130.  IVright  v. 
London,  ^c.  Co.,  5  Canada  (S.  C.)  466. 


EIGHTS    OF    POLICY-HOLDERS.  395 

has  been  held  binding  on  the  company  and  to  create  a  good' 
equitable  debt  (/) . 

Where  no  debt  can  be  established  and  the  contract  is  wholly; 
ultra  lires,  being  on  risks  not  allowed  by  the  articles,  policy- 
holders cannot  claim  as  creditors,  but  only  for  premiums  paid  (g) . 

Polioy-holder  cannot  control  property  or  funds. — The  grantees 
of  policies  of  insurance  bargain  to  receive  a  sum  of  money  to  be 
paid  in  a  future  event.  Whatever  may  be  the  property  possessed 
by  the  grantors,  the  grantees  have  not  by  this  contract  any  imme- 
diate control  over  it,  or  lien  upon  it.  The  grantors  or  their  trustees 
continue  to  have  the  entice  control  or  management  over  the  whole 
fund.  The  real  estate  or  chattels  real  may  be  sold  and  converted 
into  pure  personalty,  and  pure  personalty  may  be  oonveirted  into 
chattels  real,  and  this  state  of  things  may  continue  not  only 
during  the  contingency  upon  which  payment  depends,  but  after 
the  contingency  has  determined,  for  the  grantee  acquires  no  specific 
lien  after  the  payment  has  become  due.  Even  in  default  of  pay- 
ment when  due,  the  grantee  cannot  by  reason  of  such  default  only 
resort  immediately  and  at  once  to  chattels  real,  but  must  resort  to 
legal  process,  which  will  not  affect  the  land  possessed  by  the 
insurers  at  the  time  of  the  contract,  although  it  may  in  its  final 
result  affect  such  land  as  the  office  may  have  at  the  time  when 
the  process  is  executed.  Ordinarily  the  grantee  has  nothing  but 
a  right  of  action  from  the  date  of  the  contract  until  payment  (h) . 

Polici/ -holder  not  secured  creditor. — From  this  it  results,  on 
the  one  hand,  that  a  policy  is  not  within  the  Mortmain  Acts,  and 
on  the  other  that  a  polioy-holder  under  such  a  policy  would  not 
be  a  secured  creditor  in  case  of  liquidation.  Henoe  policies  are 
usually  drawn  so  as  to  give  a  charge  on  the  assets. 

Provision  in  policy  creating  a  charge  from  proof  of  death. — 
But  where  a  life  policy  was  granted  stipulating  that  the  funds 
remaining  at  the  time  of  any  claim  or  demiand  unapplied  and 

(/)  In  Re  AthencBwn  Life  Co.,  Ecc  parte  Eagle  Co.,  4  K.  &  J.  549,  25 
L.  J.  Oh.  829,  5  Jur.  N.  S.  1140,  6  W.  E.  779. 

(^)  Re  Phaenix  Life,  Burgess  and  Stoch's  Case,  2  J.  cfc  H.  441,  31  L.  J.  Qi. 
749,  10  W   R.  816. 

(h)  JIareh  v.  Attorney-General,  5  Beav.  433,  per  Lord  Langdale. 
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undisposed  of,  and  inapplicable  to  prior  demands,  should  be  liable 
to  answer  the  demand,  and  negativing  individual  liability  on  the 
part  of  the  directors,  it  was  held  that  this  constituted  a  charge 
on  the  funds,  and  that  it  took  prioritj  from  the  date  of  proof  of 
death,  although  not  payable  until  three  months  later  (i). 

Distribution ^of  property  where  policy  issued  subject  to  deed  of 
settlement  and  b^-laws  and  no  reference  to  prospectus. — Where 
a  life  policy  was  issued  subject  to  the  deed  of  settlement  of  the 
company  and  its  by-laws,  and  by  the  constitution  of  the  company 
power  was  given  to  alter  the  by-laws  from  time  to  time,  and  no 
reference  was  made  in  the  policy  to  prospectuses  issued  by  the 
company,  it  was  held  that  there  was  no  contract  between  the  com- 
pany and  the  policy-holder  not  to  alter  their  practice  in  the 
distribution  of  profits,  and  that  the  policy  constituted  the  whole 
contract  and  the  Court  could  not  for  the  purpose  of  construing  the 
contract  refer  to  the  prospectus  (fe). 

Interest  of  policy-holder  in  surplus. — Under  a  policy  providing 
that  the  holder  might  participate  in  the  distribution  of  the  surplus 
of  the  company,  according  to  the  method  adopted  by  it  for  dis- 
tribution, the  policy-holder  is  not  entitled  to  share  in  the  reserve 
fund  designated  by  the  name  of  surplus,  but  only  in  the  dis- 
tributable surplus,  his  share  in  which  would  rest  with  the 
directors  Q,) . 

Right  of  Crown  to  be  paid  out  of  policy  money  in  N.  S.  W. — 
The  New  South  Wales  Life,  Fire  and  Marine  Insurance  Act, 
1902,  s.  4,  purports  to  protect  the  proceeds  of  a  life  assurance 
policy  from  payment  of  the  debts  of  the  deceased.  It  was,  how- 
ever, decided  by  the  Privy  Council  that,  whatever  might  be  the 
true  construction  and  effect  of  the  section,  the  Act  did  not  bind 
the  Crown,  which  was,  by  virtue  of  its  prerogative,  entitled  to 
be  paid  in  priority  to  all  other  creditors  of  the  deceased  (m) . 

(«)  i?'?  Athenceum  Life,  ^o.  Co.,  Ex  parte  Prince  of  Wales  Co.,  Johnson  633, 
28  Li.  J.  Gh.  335,  32  L.  T.  195,  7  W.  K.  137,  300. 

(Jc)  British  Equitable  v.  Bailey,  (1906)  A.  C.  35,  94  L.  T.  1,  22  T.  L.  E. 
152.     Allen  v.  Gold  Beefs  of  W.  Africa,  (1900)  1  Ch.  656. 

(V)   Oreef  v.  Equitable,  #c.  of  the  United,  States,  160  N.  Y.  19. 

(m)  Attorney-General  for  New  South  IFales  v.  Curator  of  Intestate  Estates, 
(1907)  A.  C.  SW,  P.  C. 
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Company  not  a  trustee  of  policy  money  on  death  of  assured  ivho 
has  assigned. — An  insurance  company  which  has  granted  an 
ordinary  policy  of  life  insurance  is  a  debtor,  and  an  assignee  of 
such  policy  becomes,  on  the  death  of  the  life  insured,  a  creditor 
of  the  company.  The  company  is  not  in  such  case  a  trustee  or  a 
stake-holder,  and  should  not  pay  the  policy  money  into  court 
under  the  Trustee  Relief  Act  {n) . 

What  amovmts  to  covenant  to  pay  out  of  pcerticular  funds. — No 
precise  or  technical  words  are  necessary  to  create  a  covenant;  and 
whether  it  be  a  covenant  or  not  depends  on  the  intention  of  the 
parties,  and  therefore  where  directors  had  stipulated  that  neither 
of  them  as  directors  should  be  liable  bo  any  demand  for  loss, 
except  under  the  articles  of  the  society,  it  was  held  that  the  instru- 
ment might  be  considered  as  a  covenant  to  entitle  the  insured,  in 
case  of  a  loss  by  fire,  to  receive  a  remuneration  oiut  oif  the  funds  of 
the  society  to  the  extent  of  such  funds  (o). 

"The  capital  stock,"  "the  capital  stock  and  funds,"  "the  stock 
and  funds,"  "  the  capital  stock  and  effects,"  with  or  without  refer- 
ence to  prior  claims,  or  limitation  of  the  charge  to  the  amount  of 
such  capital  stock,  funds  or  effects  undisposed  of  and  inapplicable 
to  prior  claims  under  the  constitution  of  the  company,  are  variously 
made  liable  in  the  policies  of  unlimited  companies  ('p). 

Poliey  wMkimg  funds  solely  liable  does  not  create  charge,  and 
holders  rmk  with  gieneral  creditors. — No  charge  is  created  on  tho 
funds  of  a  company  by  the  terms  of  a  policy  which  makes  the 
stock  and  funds  of  the  company  liable  alone-.  Consequently  the 
holders  of  such  policies  have  no  claim  on  the  assets  of  the  company 
in  preference  to  general  creditors  (g) . 

Effect  of  provision  that  fimds  shall  make  good  specified  sum. — 
A  provision  in  a  policy,  that  the  capital  stock  and  funds  of  the 
said  company  shall  be  subject  and  liable  to  make  good  the  aforesaid 

(«)  Matthew  v.  Northern,  ^-c.  Co.,  9  Oh.  D.  80,  38  L.  T.  N".  S.  468,  45 
L.  J.  Ch.  562.    Desborough  v.  Earris,  5  DeG.  M.  &  G.  439. 

(o)  Andratvs  v.  Mlisofi,  6  Moore  (0.  P.)  199. 

(p)  Re  State  Fire,  9  L.  T.  N.  S.  108. 

(?)  Ibid.  And  see  Re  International  Irije,  M'Irer's  Claim,  5  Oh.  App.  424,, 
23  L.  T.  N.  S.  38,  18  W.  R.  794. 
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sum  of  I.  to  the  assured,  his  heirs,  executors,  or  assig:nees, 

means  that  the  monej  shall  be  paid — i.e.',  that  the  stock  shall  be 
ajDplied  in  the  payment,  or  that  the  company  shall  pay  it  out  of 
the  stock — it  does  not  amount  to  an  equitable  assignment  of  the 
stock,  but  is  merely  a  covenant  to  pay  out  of  stock  so  far  as  it 
■will  'go  (r) . 

Where  policy  restricts  claims  to  property  of  company,  share- 
holder cannot  be  sued. — When  a  policy  restricts  claims  under  it 
to  the  property  of  the  company  remaining  at  the  time  of  any 
claim,  including  unpaid  capital,  and  sipiecially  excepts  all  individual 
liability,  the  assured  cannot  proceed  at  law^  against  an  individual 
shareholder;  and  it  will  not  help  the  policy-holder  that  the  deed 
of  settlement  contains  terms  more  favourable  to  the  assured  than 
the  policy  does,  nor  that  the  capital  stock  is  fraudulently  overstated 
in  the  policy  (s). 

So  also  where  the  liability  is  imposed  upon  the  funds  remaining 
unapplied  and  undisposed  of  and  inapplicable  to  prior  claims  {t). 

Liability  limited  by  policy. — Where  the  liability  of  share- 
holders in  an  insurance  company  is  by  provisoes  in  the  policy 
limited  (in  case  of  insolvency)  to  the  amount  then  unpaid  on  such 
shares,  the  policy-holders  cannot,  by  bringing  action  for  breach 
of  contract,  in  effect  make  the  liability  unlimited  (u).  To  do  so 
would  enable  persons  who  have  oontracted  to  seek  their  claims  from 
a  certain  limited  fund  to  enforce  them  against  another  and  un- 
limited fund.  Policy-holders  under  such  policies  have  no  personal 
remedy  (x). 

Where  suoh  is  the  case  a  covenant  to  indemnify  is  not  un'- 

()■)  Matthew  v.  Northern,  9  Ch.  D.  80,  84,  38  L.  T.  N".  S.  468,  45  L.  J.  Ch. 
562. 

(s)  Durham's  Case,  4  K.  &  J.  517. 

(t)  lie  AthencBum  Life,  Bx  parte  Prince  of  Wwl^s  Life,  supra,  note   (i). 

(«)  Lethbridge  v.  Acki^ns,  13  Bq.  547,  26  L.  T.  N.  S.  147,  20  W.  E.  352. 

(»)  Re  Professional  Life,  3  Oh.  App.  167,  17  L.  T.  N.  S.  631,  36  L.  J.  Ch. 
442,  16  AV.  R.  295.  Re  Athenmmn  Life,  3  De  G.  &  J.  660.  Bnrh^irn's  Case, 
4  K.  &  J.  517.  Bell's  Case,  9  Bq.  706-712,  39  L.  J.  Ch.  539,  18  W.  E.  784j 
Evans  v.  Coventry,  8  De  G.  M.  &  G.  835,  26  L.  J.  Ch.  400,  5  W.  E.  436.  King 
V.  Accumulative  Life  Co.,  3  O.  B.  N.  S.  151,  163,  27  L.  J.  O.  P.  57  30  L.  T. 
119,  6  W.  E.  12.  Aldebert  v.  Leaf,  1  H.  &  M.  681,  10  L.  T.  N.  S.  185  12 
W.  E.  462.     Hallett  v.  Dowdall,  18  Q.  B.  2,  16  Jur.  462. 
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limited  in  its  scope,  and  does  no  more  than  bind  and  affect  the 
paid  and  unpaid  capital  of  the  indemnifying  insurer  {y). 

The  Court  maj  make  an  order  as  to  the  payment  out  of  the 
assets  of  the  costs  incurred  in  the  winding  up  in  such  priority  as 
the  Court  thinks  fit  (2) . 

If  the  liability  of  shareholders  be  limited  by  the  policies  (or  in 
other  manner  whereof  the  policy-holders  have  notice)  to  the  sub- 
scribed capital  of  the  company,  the  funds  thereby  indicated  must 
be  kept  entirely  for  the  policy-holder  (a),  and  the  costs  of  getting 
in  the  unpaid  capital,  which  is  hypothecated  in  this  manner  to 
the  claims  of  the  policj'-holders,  will  fall  not  on  them,  but  on 
the  shareholders,  since  such  costs  are  really  costs  of  settling  tho 
matter  between  the  joint-stock  partners  themselves  (fe). 

But  the  policy-holders  cannot  insist  on  further  calls  after 
exhaustion  of  assets  to  recoup  them  for  assets  spent  in  paying 
general  creditors,  neither  will  tliey  be  postponed  to  general 
creditors,  but  will  rank  with  them  (c) . 

Reserve  fund  is  capital. — Tho  deed  of  settlement  of  the  Albion 
Insurance  Company  provided  that  before  any  dividend  was 
■  declared  a  reserve  of  not  less  than  2  per  cent,  of  the  annual  interest 
of  the  sums  advanced  should  be  appropriated  until  the  whole 
capital  (of  1,000,000?.)  should  be  raised  as  a  permanent  fund 
to  provide  against  losses.  The  funds  were  accumulated,  though 
no  reserve  fund  was  actually, set  apart,  and  bonuses  were  triennially 
divided.  The  Albion  amalgamated  with  the  Eagle,  and  each 
shareholder  was  given  the  option  of  receiving  501.  a  share,  or 
having  an  allotment  of  shares  and  receiving  a  share  of  the  surplus 
assets.  It  was  held,  in  a  question  on  a  settlement  comprising  some 
Albion  shares,  that  the  share  of  the  surplus  assets  was  capital. 


(y)  Trere's  Case,   16   S.   J.   502,  per   Lord  Cairns,  disapproving^  Fh 
Case,  but  Fleming's  Case  is  of  judicial  authority. 
(.:)  Companies  (Consolidation)  Act,  1908,  a.  171. 

(a)  Re  Professional  Life  Co.,  tibi  supra.     Halleit  v.  Dowdall,  uhi  supra. 

(b)  He  Agriculturist  Cattle  Insurance  Co.,  10  Ch.  Appi.  1,  44  L.  J.  Cli.  108, 
31  L.  T.  N.  S.  710,  23  W.  E,.  219.  Re  Arthur  Average  Co.  (No.  2),  24  W.  R. 
514.  Re  Professional  Life  Co.,  3  Oh.  App.  167,  36  L.  J.  Oh.  442,  17  L.  T. 
N.  S.  631,  16  W.  B.  295,  1867.  Re  London  Marine  Ins.  Co.,  8  Eq.  176,  17 
W.  E.  784. 

(e)  Re  EncjUsh  and  Irish  Church  Co.,  20  L.  T.  N.  S.  943,  8  L.  T.  N.  S. 
724,  1  H.  &  M.  79,  11  W.  B.  681.  Re  State  Fire  Co.,  11  W.  R.  746,  1011,  24 
L.  J.  Oh.  436,  1  De  G.  J.  &  S.  634,  8  L.  T.  N.  S.  146. 
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sinoc  the  surplus  assets  were  a  reserve  fund,  and  not  income,  though 
the  triennial  bonus,  coming  out  of  the  same  fund  seems  to  have 
been  treated  as  income  (d) . 

Whether  profits  charg,euble  with  income  tea. — And  where  a 
life  insurance  company  issued  "participating  policies,"  according 
to  the  terms  of  which  the  gross  profits  of  such  policies  were  divided 
quinquennially  as  follows — viz.,  two-thirds  to  the  holders  of  such 
'  policies  then  in  force,  and  the  remaining  third  to  the  company, 
which  bore  the  whole  expenses  of  the  business-1— the  portion  re- 
maining after  payment  of  expenses  constituting  the  only  profit 
available  for  division  amongtet  the  shareholders,  the  House  of  Lords 
decided  (Lord  Bramwell  dissenting)  that  the  two-thirds  returned 
to  the  policy-holders  were  "  annual  profits  or  gains,"  and  assess- 
able to  income  tax  (e). 

A  similar  question  came  before  the  House  of  Lords  in  the 
case  of  New  York  Life,  dc.  v.  Stales  (/),  when  it  was  held  by 
Lords  Watson,  Bramwell,  Herschell,  and  Macnaghten  (Lords 
Halsbury,  L.C.,  and  Fitzgerald  dissenting)  that  the  premium 
income  of  a  mutual  life  insurance  compa.ny  received  under  par- 
ticipating policies,  the  holders  of  which  are  entitled  to  a  share 
of  the  assets  and  are  liable  to  all  the  losses,  is  not  assessable  to 
income  tax  under  schedule  D;  they  also  held  that  Last  v.  London 
Assurance  Corporation  was  distinguishable  since  there  the  income 
was  derived  from  transactions  with  persons  not  members,  instead 
of  from  mutual  insurances  between  members  only.  Lords 
Halsbury  and  Fitzgerald,  however,  held  that  Last  v.  London 
Assurance  Corporation  governed  the  case  before  the  House,  and 
that  the  surplus  returned  to  members  was  liable  to  income  tax. 

Annuities  granted  for  a  liimp  sum  chargeable  to  inconie  tax. — 
An  insurance  society  granted  immediate  life  annuities  in  con- 
sideration of  a  single  sum'  paid  at  the  same  time,  and  deferred  or 
contingent  annuities  in  consideration  of  a  similar  payment  or  of 
periodica]  premiums,  and  the  society  claimed  to  deduct  from  the 

(d)  Nioh^Uon  \.  Nicholson,  9  W.  B.  677. 

(e)  Last  V.  London  Assurance  Corporation,  10  App.  Cas.  438,  55  L.  J. 
Q.  B.  92,  53  L.  T.  634,  34  W.  K.  233. 

(/)  (1889),  14  App.  Cas.  381.  See  also  Equitable  Life  Assurance  Society 
V.  Bishop,  (1900)  1  Q.  B.  177. 
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amount  of  their  profits  chargeable  with  income  tax  the  sums  paid 
by'  them  in  discharge  of  such  annuities,  and  the  annuities  were 
held  not  to  be  paid  out  of  "profits  or  gains"  within  the  meaning 
of  5  &  6  Vict.  c.  35,  s.  102,  and  therefore  not  chargeable  with 
income  tax  in  the  hands  of  tlie  society  ((/),  but  where  upon  the 
transfer  of  an  insurance  business  it  was  part  of  the  consideration 
that  the  transferees  should  employ  the  transferor's  manager  at  a 
fixed  salary,  with  power  to  the  transferees  to  commute  on  payment 
of  a  sum  calculated  upon  life  tables,  and  after  a  short  time  they 
commuted,  it  was  held  that  the  amount  paid  on  commutation  was 
"employed  as  capital,"  and  so  liable  to  income  tax  (h). 

Income  tax.  Deduction  of  premiums. — By  the  Income  Tax 
Act  (16  &  17  Vict.  c.  34),  s.  54  (^),  provision  is  made  for  the 
deduction  of  the  premium  on  life  insurance  from  assessments 
under  schedule  D,  and  by  16  &  17  Vict.  o.  91,  s.  1,  the  benefit 
of  the  provision  is  extended  to  any  person  who  shall  have  made 
insurance  on  his  life  "in  or  with  any  insurance  company  existing 
on  1st  November,  1844,  or  in  or  with  any  insurance  company 
registered  pursuant  to  7  &  8  Vict.  c.  110  "  (i),  and  it  was  held  that 
the  provision  did  not  apply  to  an  insurance  with  a  foreign  ooim- 
pany  although  such  company  was  in  existence  on  1st  November, 
1844,  and  had  an  office  in  England  (it). 

A  person  insured  his  life  at  an  annual  premium  of  661.,  it  being 
agreed  that  the  company  should  every  year  advance  him  half  that 
amount  by  way  of  loan,  he  being  liable  to  pay  interest  thereon 
and  to  repay  the  advances  which  were  also  made  a  charge  on  thei 
policy.  For  three  years  he  paid  331.  each  year  in  cash  and  was 
debited  with  331.  as  a  loan,  and  he  paid  interest  in  respect  of  such 
loans — it  was,  however,  decided  by  the  Court  of  Appeal  that 
the  transaction  did  not  amount  to  payment  by  the  insured  within 
sect.  54  of  the  Income  Tax  iVct,  1853,  and  that  he  was  only  entitled 
to  deduct  from  his  assessment  the  33Z.  paid  by  him  in  cash  (I). 

(g)  Gresham  Life  Assurance  Society  v.  Styles,  (1892)  App.  Cas.  309;  but 
see  Customs  and  Inland  Bevenue  Act,  1888,  a.  24,  siab-s.  3. 

Qi)  The  Royal  Insurance  Co.   v.    Watson,   (1897)   App.  Cas.   1. 

(i)  See  now  Income  Tax  Act,  1918,  s.  32,  as  amended  by  Finance  Act,  1920, 
s.  26. 

(k)  Colquhoun  v.  Heddon,  25  Q.  B.  D.  129. 

(l)  Hunter  v.  Rex,  (1903)  1  K.  B.  514,  72  L.  J.  K.  B.  230,  88  L.  T.  184, 
51  W.  E.  489,  affd.  in  H.  of  L.  MarcJi,  1904. 

P.  26 
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Payment  made  before  winding  up. — Where  a  claim  on  a  policy, 
was  sent  in  with  proofs  and  admitted,  and  a  day  fixed  for  payment, 
but  before  that  day  a  petition  was  presented  for  the  winding  up 
of  the  company,  upon  which  after  several  adjournments  a  winding- 
up  order  was  seven  months  subsequently  made.  Lord  Romilly  held 
that  payment  by  the  company  of  the  claim  must  be  deemed  a, 
fraudulent  preference  within  sect.  113  of  the  Companies  Act, 
1862,  and  that  the  money  must  be  refunded  (w). 

In  othei'  words,  it  is  not  enough  that  the  right  to  the  policy, 
moneys  should  have  accrued.  Payment  must  be  made  before 
any  winding-up  proceedings  (ra) . 

Annuitants  are  crieditors  from  day  amnuity  begins  to  run. — 
Holders  of  annuities  granted  by  insurance  companies  are  creditors 
of  the  company  from  the  day  when  the  annuity  begins  to  run. 
The  liability  of  the  company  may  be  limited  by  its  conistitution 
or  the  terms  of  the  annuity  deed;  and  whether  the  annuity  is  a 
secured  debt  or  not  depends  on  like  considerations. 

Can  prove  in  liquidation  for  value. — They  can  of  course  prove 
in  the  liquidation  of  the  company  for  the  value  of  the  annuity  (o) 
which  is  to  be  computed. 

Fund  set  apart  for  immediate  claims. — Where  a  trust  fund  is 
set  apart  by  a  company  to  meet  immediate  claims  on  policies,  &o., 
it  covers  only  those  claims  and  demands  which  have  so  nrntured 
that  immediate  payment  can  be  demanded  and  an  action  at  law 
brought,  or  other  immediate  steps  taken  to  obtain  payment.  An 
annuity  which  had  matured,  but  on  which  no  instalments  were 
due  within  the  time  limited  for  immediate  payments,  will  not 
rank  on  such  fund  (p). 

Loan  by  office  on  security  of  land  and  policy,  value  of  policy 
cannot  be  set  off  against  debt. — A  man  who  borrowed  from  an 
insurance  oompiany  on  the  security  of  a  policy  granted  by  them 
ajid  of  a  charge  on  land,  on  the  liquidation  of  the  company  was 

(m)  Brown's  Case,  16  S.  J.  781. 

(m)  Martin's  Claim,  14  Bq.  148. 

(o)  Eimt's  Case,  1  H.  &  M.  79,  7  L.  T.  N.  S.  663,  11  W.  B.  225. 

ip)  Wyatt's  Case,  EeUly  (Alb.  Arb.)  42. 
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held  liable  to  the  assignees  of  the  debt  and  securities  for  the  amount 
of  the  loan,  and  unable  to  set  off  the  value  of  the  policy,  or  to  claim 
indemnity  in  respect  of  subsGa|uent  depreiciation  of  the  policy,  the 
assignees  being  ready  to  return  all  the  securities  given  for  the  debt 
on  receiving  payment  thereof  (g) . 

Value  of  policy  cami-ot  he  set  off  against  loan  on  it  in  liquidation 
of  GOumpany. — Nor  if  a  man  borrows  on  his  policy  can  he  set  off 
the  Value  thereof  against  the  loan  in  the  liquidation  of  the  insurance 
company  (r) .  But  under  the  present  law  a  policy  has  an  ascer- 
tainable value  in  liquidation  (s). 

Value  of  policy  cannot  he  set  off  an  hankruptcij  of  policy- 
holder against  loan  on  security  of  policy. — The  sum  at  which  a 
policy  has  been  valued  in  the  winding  up  of  an  insolvent  insurance 
company  is  not  a  debt  due  within  the  mutual  credit  clause  of  the 
Bankruptcy  Act,  1869,  s.  39  (now  sect.  31  of  the  Bankruptcy 
Act,  1914),  and  cannot  therefore  be  set  off  under  the  bankruptcy, 
of  a  policy-holder  against  a  loan  made  to  him  on  the  policy  (t). 

Limited  liability  to  policy-holders  does  not  affect  general 
creditors. — A  limit  placed  on  the  liability  to  policy-holders  by  the 
deed  of  settlement  doeis  not  in  any  way  affect  the  rights  of  general 
creditors,  who  wiU  have  the  unlimited  liability  of  the  shareholders, 
and  not  be  restricted  to  the  capital  of  the  company,  if  the  company 
be  not  a  limited  liability  (m)  . 

Rights  of  annuitants  and  non-participating  policy-holders. — 
The  rights  of  annuitants  and  non-participating  policy-holders  de- 
pend on  the  presence  or  absence  of  limitation  or  qualification  in  the 
annuity  contracts  or  policies  accepted  by  them  (x). 

Trustees  or  annuitants  policy-holders. — Where  annuities  are 
secured,  by  the  guarantee  under  seal  of  a  life  insurance  company, 

(g)  Bourne's  Case.,  Reilly  (Alb.  Arb.)  44.  Macfarlune's  Claim,  Be  blorthern 
Counties,  ^c,  17  Ch.  D.  337. 

(r)  Parlbfg  Case,  EeiUy  (Alb.  Arb.)  48. 

(s)  Life  Assuranoe  Companies  Act,  1870.  Sovereign  Life  v.  Dodd,  (1892) 
2  Q.  B.  574. 

(0  lix  parte  Price,  Re  Lanhesier,  23  W.  R.  844,  33  L.  T.  113,  L.  R.  10 
Ch.  648. 

(«)  Re  Accidental  Dercth  Co.,  7  Oh.  D.  568,  47  L.  J.  Ch.  396,  25  W.  R.  473. 

(k)  Re  Kent  Mutual  Co.,  Hummel's  Case,  16  S.  J.  65,  68  (Alb.  Arb.). 

26  (2) 
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to  trustees  for  the  annuitants,  such  trustees  are  policy-holders 
within  the  mieaning  of  sect.  2  of  the  Life  Assurance  Companies 
Act,  1870  (?/). 

Proof  for  loss  by  fire  during  winding  up  of  company. — The 
holder  of  a  fire  policy  is  entitled,  upon  the  company  being  ordered 
to  be  wound  up,  to  prove  in  the  winding  up  for  the  full  amount  of 
loss  covered  by  the  policy  and  sustained  by  him  through  a  fire 
which  has  occurred  in  the  course  of  the  winding  up,  although  after 
the  date  of  the  winding-up  order,  and  whether  the  time  limited 
for  sending  in  claimis  in  the  winding  up  has  expired  or  not  (2). 

Questions  arising  on  winding  up. — In  the  winding  up  of  an 
insurance  company,  the  important  questions  for  consideration  are — 

(1)  The  number  of  matured  claims  or  contracts  on  which  a 
present  liability  exists. 

(2)  The  number  of  immature  claims  whereon  the  liability  is  still 
contingent. 

(3)  Whether  all  claims  are  payable  out  of  the  same  funds. 

(4)  If  not,  whether  any  claims  are  secured  or  come  in  only  with 
the  claims  of  general  creditors. 

Hoic  claims  valued. — Under  the  present  law  in  the  winding  up 
of  an  insurance  company  annuities  and  policies  are  valued  in  the 
manner  provided  in  the  Sixth  Schedule  to  the  Assurance  Companies 
Act,  1909. 

deduction  of  contracts. — By  the  Assurance  Companies'  Act, 
1909  {a),  the  Court,  in  the  casic  of  a  company  which  has  been 
proved  to  be  unable  to  pay  its  debts,  may,  if  it  thinks  fit,  reduce 
the  amount  of  the  contracts  of  the  company  upon  such  terms  and 
subject  to  such  conditions  as  the  Court  thinks  just,  in  place  of 
making  a  winding-up  order  (&). 

(«/)  lie  Sovereiffn  Life  Imurmice  Co.,  42  Ch.  D.  540,  61  L.  T.  455,  58 
L.  J.  Ch.  811,  38  W.  R.  58,  5  Times  L.  E,.  702.  See  now  Assurance  Com- 
panies Act,  1909,  s.  29;  the  definition  there  given  is  the  same  as.  in  sect.  2  ol 
the  Act  of  1870  with  verbal  differences. 

(c)  Re  Northern  Counties,  ^c.  {Macfarlane's' Claim),  17  Ch.  D.  337. 

(a)  9  Edw.  7,  c.  49,  s.  18,  substantially  re-enacting  33  &  34  Vict.  c.  61,  s.  22, 

(J)  Be  Briton  Medical,  #o.  Co.,  54  L.  T.  14.  Me  Nelson  #  Co.,  (1905)  1  Oh, 
551,  74  L.  J.  Oh.  290,  92  L.  T.  414,  53  W.  R.  361,  21  T.  L.  R.  274.  Re  British 
Widmvs'  Ass.  Co.,  (1905)  2  Oh.  40,  74  L.  J.  Ch.  525,  O.  A.,  93  L.  T.  38, 
54  W.  R.  53,  27  T.  L.  B.  519. 
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CHAPTER  XXII. 

NOVATION  AND  AMALGAMATION. 

By  novation  is  meant  a  tripartite  arrangement  whereby  a  debtor 
or  person  liable  presently  or  in  f  utuxe,  or  on  a  contingency  or  con- 
currence of  contingencies,  is  released  from  such  debt  or  liability 
in  consideration  of  his  providing  another  person  who  will  under- 
take to  satisfy  such  debt  or  liability  (a) .  The  creditor,  by  con- 
senting to  such  arrangement,  consents  to  look  only  to  the  new 
debtor;  and  the  distinction  between  novation  and  suretyship  is  that 
in  the  former  the  creditor  has  no  right  of  recourse  to  his  original 
debtor  (&),  having  accepted  the  new  liability  in  complete  extinction 
ajid  satisfaction  of  the  old,  whereas  in  suretyship  the  liability  of 
the  original  or  principial  debtor  continues . 

Novation  to  he  proved. — The  law  will  not  presume  novation  (c). 
It  is  a  question  of  fact,  and  must  be  proved  accordingly  by  those 
who  aver  it  to  have  taken  place  {d) .  In  the  absence  of  such 
proof  the  new  liability,  if  any,  will  be  taken  to  be  by  way  of 
guarantee  (e),  and  not  as  a  substitute  for  the  old. 

Proof  required. — Although  very  slight  evidence  is  sufficient  in 
the  course  of  dealing  between  a  customer  and  a  firm,  subject  to 
change  by  the  retirement  of  old  partners  and  the  introduction  of 
new,  to  show  that  the  customer  continuing  his  dealings  accepts  the 
new  firm  as  his  debtors  in  lieu  of  the  older  firm  (though  even  then 
it  is  necessary  that  knowledge  of  the  change  in  the  firm  should 
be  brought  home  to  the  customer),  far  more  precise  and  cogent 
proof  is  required  to  show  that  in  the  case  of  two  limited  liability 

(a)  1  Pothier  (Evans'),  P'-  381,  s.  546.     WU^o-n  v.  Lloyd,  16  Eq..  60. 
lb)  1  Pothier  (Evans'),  p.  394,  s.  568. 
(c)  35  &  36  Vict.  0.  41,  s.  7.    Boivring's  Case,  16  S.  J.  305. 
Id)  Coghlan's  Case,  Reilly  (Bur.  Arb.)  46,  17  S.  J.  128.     Slundell's  Case, 
ReUly  (Bur.  Arb.)  84,  17  S.  J.  594. 
(«)  Brskine's  Scottish  Law,  425. 
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companies,  formed  originally  under  separate  deeds,  a  creditor  has 
abandoned  a  written  definite  contract  with  one  company  for  an 
unwritten  engagement  by  a  new  company,  to  be  arrived  at  through 
the  medium  of  very  special  arrangements  between  the  two 
companies  (/) . 

Novation  not  solely  applicable  to  insurance. — The  doctrine  of 
novation  does  not  apply  solely  to  insurance,  but,  owing  to  the 
peculiar  character  of  insurance  business,  has  been  chiefly  discussed 
with  reference  to  insurance  companies,  having  been  brought  into 
prominence  by  the  result  of  numerous  and  complicated  amalga- 
mations and  transfers  of  business  between  insurance  companies 
which  were  in  difficulties  at  the  time  of  such  amalgamations  and 
ultimately  became  insolvent. 

A  large  number  of  companies,  by  a  series  of  successive  amalga- 
mations and  transfers,  were  ultimately  merged  in  the  European 
and  Albert  Companies  respectively,  and  both  failed,  upon  which 
it  became  necessary  to  decide  (1)  the  competency  of  the  various 
companies  to  effect  the  said  amalgamation  and  transfers;  (2) 
whether  such  proceedings,  if  competent  to  the  company,  were  bind- 
ing on  its  policy-holders  and  other  creditors;  (3)  whether,  if  not 
binding,  they  had  been  accepted  and  acted  upon  by  the  creditors. 

These  questions  are  dealt  with  in  the  following  pages  on  nova- 
tion and  amalgamation. 

Amalgamation. — By  amalgamation  or  transfer  is  meant  those 
arrangements  between  insurance  companies  on  occasions  when  one 
takes  to  the  business  of  the  other  {g) . 

Per  Kay,  J. — "An  amalgamation  of  two  companies  makes  the 
shareholders  in  one  shareholders  in  the  other,  it  makes  the  capital 
of  one  the  capital  of  the  other,  it  makes  the  officers  and  servants 
of  one  officers  and  servants  of  the  other  "  (h). 

Amialgamation  ultra  vires. — Purchase  by  one  insurance  company 
of  the  goodwill  and  the  whole  concern  of  another  will,  ordinarily 

(/)  Se  Family  Etidowment  Co.,  per  Hatherley,  O.,  5  Oh.  App.  118,  132-3, 
39  L.  J.  Oh.  306,  21  L.  T.  N.  S.  775,  18  W.  R.  266. 
(g')  Indemnity  Case,  Reilly  (Alb.  Arb.)   17. 
(A)  Re  Norwich  Equitable  Fire,  ^c.,  57  L.  T.  244. 
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speaking,  be  a  transaction  in  which  no  insurance  company  will  be 
justified  in  eng-aging,  because  it  certainly  cannot  be  said  to  be 
within  the  ordinary  scope  of  the  objects  of  any  company  to  pur- 
chase the  goodwill  of  another  (i).  Such  a  transaction  may,  how- 
ever, be  expressly  authorised  under  the  deed  of  settlement  or  other 
instrument  constituting  the  company,-  but  the  purchase  must  be 
carried  out  according  to  the  provisions  thereof  (k) . 

Capacity  to  amalgamate  must  be  expressly  shoivn. — Power  to 
enter  into  a  contract  of  amalgamation  is  most  clearly  no  part 
of  the  general  powers  which  the  law  would  imply  in  directors  of 
an  insurance  company  (I) .  The  power  to  insure  lives  and  the  power 
to  grant  annuities  on  lives  committed  to  the  directors  of  an  in- 
surance company,  implying  as  it  does  skill  and  care  on  their  part 
in  selecting  lives,  could  not  be  extended  to  authorise  the  taking' 
over  in  mass  by  the  executive  of  one  insurance  company  of  all  the 
insured  lives  and  all  the  annuity  contracts  of  another  company 
selected  and  entered  into,  not  by  the  executive  of  the  first  com- 
pany, but  of  the  other  (Z).  In  order,  therefore,  to  maintain  a 
contract  of  amalgamation,  or  any  rights  of  indemnity  arising 
therefrom,  the  power  to  amalgamate  must  be  shown  and  strictly 
pursued.  General  principles  of  law,  which  would  show  that,  in  the 
ordinary  details  of  business  in  obtaining  necessaries  and  entering 
into  contracts  for  them  the  directors  would  have  power  to  bind' 
their  shareholders,  whether  their  shareholders  had  or  had  not  stipu- 
lated for  particular  limits  of  liability  in  the  deed,  cannot  be 
appealed  to  in  order  to  support  an  amalgamation  or  an  undertaking 
to  indemnify  as  part  of  a  contract  of  amalgama,tion  (to)  . 

Amalgamation  ultra  vires  can  be  ratified. — But  an  amalgama- 
tion which  is  at  its  outset  ultra  vires  may  be  ratified  and  accepted 
by  the  shareholders  with  or  without  qualification;  and  Lord  Cairns, 
as  arbitrator,  held  that  the  Albert  Society,  in  sanctioning  an  amal- 
gamation effected  by  its  direction,  did  not  accept  certain  ultra 

(i)  truest  v.  Sichols,  6  H.  L.  C.  401,  414.  Me  Era  Insurance  Co.,  "SO 
L.  J.  Ch.  137,  3  L.  T.  N.  S.  314,  6  Jur.  N.  S.  1334,  9  W.  E.  67.i 

{k)  Ernest  v.  Nichols,  6  H.  L.  O.  401.  Re  Sovereign  Life,  42  Oh.  D.  540, 
61  L.  T.  455,  58  L.  J.  Oh.  811,  38  W.  R.  58. 

(J)  Indemnity  Case,  Reilly  (Alb.  Arb.)  25. 

(m)  Ihicl. 
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vires  terms  in  the  amalgamation  deed  which  purported  to  impose 
on  them  an  unlimited  liability  in  respect  of  the  debts  of  the 
amalgamated  companies  (n) . 

Where  power  to  amalgamate  not  given  by  deed,  it  may  be  by 
special  resolution. — When  the  original  deeds  constituting  the  com- 
pany do  not  give  the  power  to  amalgamate,  such  power  may  be 
given  by  general  resolution,  but  not  so  as  to  alter  the  fundamental 
principle  of  the  original  deed  as  to  the  individual  liability  of 
shareholders  (o) .  Therefore  an  amalgamation  purporting  to  do 
more  will  be  void  (p),  though  an  amalgamation  not  altering  the 
nature  of  such  liability  will  be  valid  (g) . 

So  no  amalgamation  could  be  intra  vires  which,  in  the  face  of 
a  clause  in  the  original  constitution  of  the  company,  requiring 
that  in  every  contract  there  shall  be  inserted  a  limitation  of 
liability,  purports  to  bring  upon  the  company  a  liability  not  so 
limited  (r).  But  Lord  Romilly  held  that  where  amalgamation 
was  authorised,  the  covenant  to  indemnify  made  thereon  was 
unlimited  (s) . 

Policy-holder  accepting  amalgamation. — When  a  policy-holder 
or  annuitant  of  one  insurance  company  accepts  an  amalgamation  of 
his  company  with  another  company,  he  can  only  claim  on  such 
other  company  as  if  he  had  originally  obtained  policies  or  annuities 
from  that  compiany  (if). 

Claim  hy  amalgamated  on  amalgamating  company. — And  when 
the  policy-holders  ajid  annuitants  will  not  look  to  the  amalgamat- 
ing company,  the  amalgamated  companies  can  under  the  deed  of 
amalgamation  and  indemnity  only  claim  on  the  assets  of  the  other 
with  general  creditors,  or,  in  other  words,  the  indemnity  will  be 
limited. 

(«)   Indemnity  Case,  Reilly  (Alb.  Arb.)  28.  (o)  Ibid.  29. 

(jb)  Albert  Co.  i.  Bank  of  London  Co.,  same  case. 

{q)  Albert  Co.  v.  Medical,  p.  28,  same  ease. 

()•)  Indemnittj  Case  (No.  2),  Reilly  (Eur.  Arb.)  3.  Anglo-AustrnUan  Co. 
V.  British  Provincial  Co.,  3  Giff.  521,  6  L.  T.  Ni.  S.  68,  517,  10  W.  R.  588. 
Bz  parte  Smith,  Re  Anglo- Australian  Life  Co.,  8  VV.  E..  170.  7i:c  parte 
Anglo-Australian  Co.,  Re  British  Provident  Co.,  10  L.  T.  N.  S.  326  12  W  R. 
701. 

(s)  Re  British  Provident  Co.,  18  S.  J.  242  (Eur.  Arb.). 

(<)  Indemnity  Case,  Reilly  (Alb.  Arb.)  33,  16  S.  J.  141. 
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Costs  of  liquidation  of  amalgamated  company. — The  costs  of 
liquidating  the  amalgamated  companies  in  consequence  of  the 
default  of  the  amlalgamating  companies  will  be  treated  like  the 
costs  of  a  surety  who  resists  the  creditor's  claim  when  the  principal 
debtor  fails  to  pay  it,- and  they  must  show  very  strong  reasons 
for  resisting  before  they  can  be  entitled  to  such  costs  (m)  .  If  the 
indemnity  includes  costs  when  ascertained  and  proved  to  result 
from  breach  of  the  covenant  to  indemnify,  they  may  be  charged 
on  the  company  promising  the  indemnity  (x) . 

When  policy-holder  bound  by  transfer  of  liability  of  office. — 
Policy-holders  can  only  be  made  to  consent  to  a  transfer  of  the 
liability  on  their  policies — (1)  when  power  to  effect  such  transfer 
is  expressly  given  by  the  constitution  of  the  company  granting 
the  policies,  and  (2)  if  the  provisions  regulating  the  mode  of  such 
transfer  have  been  strictly  complied  with. 

Formal  protest  desirable. — But  to  avoid  risk  of  novation  by 
acquiescence  it  is  advisable  to  signify  dissent  or  protest  (y),  and 
where  either  is  effectual,  by  formal  protest  (z)  to  pay  premiums 
and  do  other  acts  needful  to  keep  alive  the  claim  with  reference 
to  such  protest.  Unless  such  protest  be  absolute,  or  declared  to 
be  in  force  until  certain  acts  are  done,  or  information  is  given  by 
the  person  to  whom  it  is  addressed,  difficulties  may  still  arise,  and 
subsequent  acquiescence  be  alleged  with  some  show  of  reason  (a). 

Novation.  Lord  Cairns'  view. — Where  persons  having  claims 
by  way  of  policy  or  annuity,  deed,  endowments,  or  otherwise,  allow 
themselves  to  drift  into  dealings  and  enter  into  relations  with  the 
new  company,  and  to  pay  (premiums,  &c.,  and  make  no  protest  with 
regard  to  the  footing  upon  which  they  are  paying  these  premiums, 
&e.,  they  lose  the  security  of  the  old  company  and  become  creditors 
of  the  new  (&). 

(«)  Indemnitij  Case,  Reilly  (Alb.  Art.)  34. 

\po)  Indemnity  Case  (No.  2),  Bedlly  (Eur.  Arb.)  3. 

\y)   Wood's  Case,  Reilly  (Alb.  Arb.)  54,  15  S.  J.  693. 

(s)  Ihid.,  for  a  very  clear  and  well-drawn  protest. 

(ffi)  Darning's  Case,  Eeilly  (Alb.  Arb.)  144.  Griffith's  Case,  6  Ch.  App. 
374,  40  L.  J.  Oh.  464,  24  L.  T.  N.  S.  458,  19  W.  B.  495.  Re  Argus  Life,  #c., 
57  L.  J.  Ch.  166. 

(*)  Darning's  Case,  Beilly  (Alb.  Arb.)  at  148. 
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Amalgamation-  mthout  policy-holders  losing  rights  against 
transferor  company. — Where  a  company  transfers  its  business  to 
another  in  consideration  of  a  covenant  by  the  transferee  company 
to  indemnify  the  transferor  lagainst  all  claims  on  policies,  annuities, 
and  other  contracts,  holders  of  annuity  contracts  with  the  trans- 
feror company,  who  were  also  shareholders,  by  exchanging  those 
shares  for  an  equivalent  number  in  the  transferee  company,  do  not 
preclude  themselves  from  looking  to  the  transferor  company  for 
the  payment  of  their  annuities  (c) . 

'S>j  assenting  to  the  exchange  they  do  no  more  than  agree  that 
the  paid  and  unpaid  portion  of  the  transferee  company's  capital, 
including  their  own  portion  thereof,  shall  be  available  to  indemnify 
the  old  company  in  respect  of  the  old  debts.  They  do  not  merge 
or  extinguish  their  own  claims  against  the  old  company  {d). 

Company  dissolved. — If  a  person  takes  shares  in  an  insurance 
company  and  then  that  company  is  dissolved,  or  its  business  trans- 
ferred to  or  amalgamated  with  that  of  another  such  company, 
unless  the  dissolution,  transfer,  or  amalgamation  involves  a  dis- 
charge to  the  creditors  of  the  dissolving,  &c.  company,  which 
binds  them,  the  liability  of  the  shareholders  continues.  Unless 
they  accede  to  the  transfer,  however  conformable  it  may  be  to  the 
constitution  of  the  companies  engaged  in  it,  they  are  not  bound. 
But  if  they  accept  the  indemnity  of  the  new  company,  the  old 
liability  ceases  (e). 

Bights  of  creditors,  dc.  of  transferor  company. — When  one 
company  transfers  to  another  its  business,  the  transferee  company 
promises  by  the  deed  of  transfer  indemnity  to  the  transferor 
against  all  claims  of  policy-holders  or  creditors  with  vested  or 
contingent  rights  against  the  transferor.  This  of  itself  does  not 
in  any  way  debar  such  creditors  from  suing  the  transferors.  If 
the  transferees  continue  solvent,  the  transferor  can  have  recourse 
to  them,  by  claim  over.  Most  of  the  cases  on  this  point  have 
arisen  where  creditors  of  the  transferors  have  found  the  transferees 
insolvent. 

(c)   Frere's  Case,  Eeilly  (Alb.  Arb.)  211. 

Id)  Fleming's  Case,  6  Ch.  App.  393,  39  L.  J.  Ch.  250,  23  L.  T.  N.  S.  770, 
19  W.  B.  663. 

(e)    Lnncey's  Case,  Eeilly  (Eur.  Arb.)  18,  per  Lord  Westbury. 
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Covenants  to  indemnify  not  unlimited. — Covenants  to  in- 
demnify, made  by  insurance  companies  with  each  other  on  amal- 
gamation and  transfer  of  business,  are  not  unlimited  in  their  scope. 
They  do  no  more  than  affect  and  bind  tlie  paid  and  unpaid  capital 
of  the  indemnifying  company.  And  the  assent  of  a  shareholder 
to  an  indemnity  covenant  amounts  to  nothing  more  (/) . 

Position  of  shareholder. — An  insurance  company  agreed  to 
amalgamate  with  a  second  company,  and  a  deed  in  two  parts  em- 
bodying the  terms  of  amalgamation  was  drawn  up  and  executed, 
"but  subsequently  declared  void  for  a  variation  between  the  terms 
of  the  two  parts  (g) .  A  shareholder  in  the  first  company  applied 
for  shares  in  the  second,  and  received  a  letter  of  allotment,  but 
no  certificate  of  shares.  As  he  did  not  accept  the  allotment,  it 
was  held  that  he  could  hot  be  called  upon  to  contribute  in  the 
winding  up  of  the  second  company,  but  must  be  treated  as  an 
Applicant  for  shares  which  never  had  been  allotted,  the  insertion 
of  his  name  on  the  register  being  neither  authorised  nor  ratified 
by  him  (A).  The  amalgamation  being  void,  there  was  no  con- 
sideration for  taking  shares  in  the  second  company,  since  that 
company  could  not  give  him  shares  on  which  he  was  to  be  credited 
with  the  value  of  his  .old  shares,  and  as  a  fact  no  agreement  to  take 
the  second  company's  shares  was  proved  (i). 

No  amalgamation  without  consent  of  Court. — Insurance  com- 
panies carrying  on  the  classes  of  business  which  fall  within  sect.  1 
of  the  Asisurance  Companies  Aot,  1909,  cannot  now  amalgamate  or 
transfer  their  business  without  the  assent  of  the  High  Court  of 
Justice,  to  be  obtained  by  petition  in  the  Chancery  Division  (/c). 

Substituted  liahility. — It  is  quite  lawful  (?)  to  make  it  a  term 

(/)  Indemnity  Case,  Eeilly  (Alb.  Arb.)  17.  Frere's  Case,  16  S.  J.  502, 
Eeilly  (Alb.'  Arb.)  211.  Fleming's  Claim,  6  Oh.  App.  393,  19  W.  K.  663, 
23  L.  T.  N.  S.  770,  39  L.  J.  Ch.  250. 

(^)   Wynne's  Case,  28  L.  T.  N.  S.  805,  21  W.  R.  895. 

(A)  Beck's  Case,  9  Ch.  App.  392,  43  L.  J.  Ch.  531,  29  L.  T.  N.  &.  907, 
22  W.  R.  348,  460.  (0  Same  case. 

(7c)  9  Edw.  7,  1909,  s.  13  (4),  extending-  33  &  34  Viot.,  c.  61,  ss.  14,  15, 
Re  Briton,  ^c.  Co.,  87  W.  N.  22. 

(0  Pollock  on  Contracts,  190.  Smcse's  Case,  3  Ch.  D.  384,  46  L.  J.  Oh. 
402,  35  L.  T.  N.  S.  653,  and  Cocker's  Case,  3  Ch.  D.  1,  45  L.  J.  Ch.  822  35 
L.  T.  N.  S.  290.  JSort's  Case,  1  Oh.  D.  307,  45  L.  J.  Ch.  321,  33  L.  T.  N.,S. 
766. 
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■of  the  original  contract  of  insurance  that  the  holder  thereof  shall 
be  obliged  to  accept  any  subsequently  substituted  liability  created 
by  an  intra  vires  transfer  or  amalgamation.  This  may  be  done 
by  express  and  apt  Avords  in  the  policy,  or  by  declaring  the  policy 
to  incorporate  and  be  subject  to  the  constitution  and  by-laws 
■of  the  company  (m),  but  wiU  in  no  case  be  implied  by  law  («). 

When  v/ymtion  does' not  occw. — Where  the  terms  of  the  amal- 
gamation purport  to  keep  the  two  companies  separate,  no  question 
of  novation  can  arise,  and  holders  of  contracts  with  the  absorbed 
oo'mpany  continue  to  be  creditors  of  that  company  alone  (o). 

Amalgamation  ultra  vires. — One  object  of  proving  novation  is 
to  enable  the  old  debtor  to  resist  any  recourse  to  him  for  payment 
of  the  debt.  An  insurance  company  which  has  transferred  its 
business  ultra  tires,  or  to  a  company  which  had  not  the  power  to 
take  it  over,  or  which,  the  transfer  being  intra  vires  on  both  sides, 
■cannot  by  its  constitution  or  the  term's  of  its  policies,  or  both, 
compel  the  contract-holders  to  look  to  the  new  company,  is  not 
entitled  to  dissolve,  and  may  be  resuscitated  for  purposes  of  wind- 
ing up  when  its  contract  'debts  fall  due,  unless  it  can  prove  that  the 
■contract -holders  had  full  knowledge  or  sufficient  notice  of  the 
arrangement  (p)  between  the  transferor  and  the  transferee  com- 
panies, and  assented  thereto  in  such  a  manner  as  to  agree  to  look 
to  the  transferee  company  only  for  satisfaction  (g)  of  the  policy 
or  other  insurance  contract  when  its  amount  became  payable. 

Release. — It  is  consequently  of  equal  importance  for  the  share- 
holders of  a  trajisferring  company  to  induce  the  policy-holders  to 
releasie  them  and  accept  the  transferee,  wliere  the  policy-holders 
have  the  option  of  refusal,  and  for  the  latter  in  such  a  case  to  avoid 
novation  and  seek  to  preserve  recourse  against  the  original  grantors 
of  the  policies.  Whether  novation  has  or  has  not  been  made, 
being,  as  already  said,  a  question  not  of  law  or  presumption,  but  of 

(Hi)  Brioe,  Ultra  Vire3,  p.  724,  ocxxxix.,  discussed  in  Polloolc  on  Contra'^ts, 
p.  190. 

(h)  Lancey's  Case,  Beilly  (Eur.  Arb.)  18. 

\o)  Re  Anchor  Ins.  Co.,  Ex  parte  Badenoch,  5  Cli.  App.  632,  18  W.  R.  1183. 

Ip)  Conquest's  Case,  1  Ch.  D.  334,  45  L,.  J.  Cli.  336,  33  L.  T.  N.  S.  762. 

(q)  Ex  jMrie  Gibson,  Re  Smith,  Knight  ^  Co.,  4  Oh.  App.  662,  per 
Oifiard,  L.J. 
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fact,  in  the  very  complicated  circumstances  attending  the  amal- 
gamiation  already  alluded  to,  it  is  not  surprising  that  the  views 
of  the  Court  of  Chancery  and  Lords  Cairns,  Westbury,  and 
Romilly,  sitting  as  arbitrators  in  the  winding  up  of  the  Albert  and 
European  Companies,  are  not  whoUy  consistent  (r).  The  decisions 
of  the  learned  arbitrators,  although  entitled  to  the  greatest  respect, 
are  not  precedents  binding  on  the  Courts. 

Faijment  of  premiums  not  evidence  of  novation. — Payment  to 
the  transferee  company  of  premiums  necessary  for  the  maintenance 
of  the  policy  or  other  similar  security  is  not  suiSicient  to  constitute 
novation  (s) .  The  act,  being  ambiguous,  is  not  sufficient  to  raise 
a  presumption  against  the  policy-holders,  who  in  cases  of  transfer 
can  only  pay  at  the  transferee's  oifice,  and  payment  may  be  made 
them  either  as  agents  for  the  grantors  of  the  contract  or 
as  principals. 

Payment  under  protest  will  prevent  novation. — Formal  protest 
in  writing,  declaring  that  future  premiums  would  be  paid  only 
subject  to  and  on  the  foot  of  that  protest,  and  to  prevent  any 
question  of  lapse,  is  sufficient  to  negative  novation  (t). 

A  receipt  from  a  company  other  than  the  original  insurers  may 
be  explained  by  payment  either  as  accepting  the  new  company  as 
future  insurers,  or  as  agents  of  the  original  company  {u),  and, 
being  ambiguous,  will  not  prove  novation. 

Fay\m<ent  in  ignorance  of  change. — If  the  holder  of  the  receipt 
knew  nothing  of  amalgamation,  he  cannot  be  held  to  have  assented 
to  it  {x) . 

Without  authority. — And  if  the  premium  be  paid  to  the  trans- 
feree company  by  the  bankers  of  the  contract-holder's  widow, 
without  the  executor's  authority,  there  is  no  novation  («/) .  So 
if  the  contract-holder  cannot  read,  and  does  not  otherwise  learn 

Cr)  Lindlej'  on  Partnership,  463. 

(s)  35  &  36  Vict.  0.  41,  s.  7.  And  see  Bartlatt's  Case,  5  Cli.  App.  640. 
Holdltch's  Case,  14  Bq.  72,  26  L.  T.  N.  S.  415,  20  W.  R.  567. 

(if)  Wood's  Case,  Eeilly  (Alb.  Arb.)  54,  per  Lord  Cairns.  Darning's  Case,. 
Eeilly  (Alb.  Arb.)  144.     How's  Executors'  Case,  Beilly  (Alb.  Arb.)  245. 

(«)   Whitehaven  Bank  Case,  Beilly  (Alb.  Arb.)  62. 

(x)  Power's  Case,  Eeilly  (Alb.  Arb.)  232. 

ly)  Dupre's  Executors'  Case,  Eeilly  (Alb.  Arb.)  236. 
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of  tho  amalgamation,  he  Avill  not  be  held  to  have  acoepted  the 
liability  of  the  amalgamating  .company  {z) . 

Acceptance  of  bonus  evidence  of  novation. — But  aooeptance  of 
a  bonus  from  the  transferee  company  is  evidence  of  an  intention 
to  accept  its  liability  in  lieu  of  the  liability  of  the  transferor  com- 
pany {a) .  So  will  the  carrying  in  of  a  claim  against  the  transferee 
company,  whether  before  (h)  or  in  the  winding  up,  be  evidence 
of  novation  (c). 

Indorsement  of  policy  by  transferee  company. — Novation  also 
takes  place  when  the  transferee  company  indorses  the  original 
policy  with  an  acceptance  of  liability  conditionally  upon  payment 
of  premiums  to  it  {d),  and  generally  when  a  policy-holder  has  sent 
in  his  policy  to  be  indorsed  by  the  transferees,  or  to  be  exchanged 
for  one  of  theirs  (e),  or  accepts  any  voucher  declaring  their 
liability  (/),  novation  is  clear. 

Y&rbal  protest  not  sufficient  to  prevent. — Verbal  protests  by  a 
policy-holder  to  an  agent  of  his  company  will  not  suffice  to  pre- 
vent novation  in  the  face  of  other  acts  evidencing  it  {g) .  But 
complete  protection  if  desired  may  be  obtained  by  formal  written 
protest  and  payment  of  premiums  subject  thereto.  A  good  instance 
of  eueh  protest  is  Wood's  Case  (h) . 

Where  policy-holder  is  shareholder. — Where  a  policy-holder  is 
also  a  member  or  shareholder  in  the  company  whose  business  is 

(z)  Clegg's  Case,  Reilly  (Alb.  Arb.)  266. 

(e)  Ex  parte,  Nunneley,  Re  Times  Life  and  Guarantee  Co.,  39  L.  J.  Ch. 
527,  5  Ch.  App.  381,  18  W.  R.  559.  Spencer's  Case,  6  Ch.  App.  362,  iO 
T..  J.  Ch.  455,  24  L.  T.  N.  S.  455,  19  W.  B.  491. 

(6)  Even's  Claim,  16  Eq.  354.  Knox's  Case,  Really  (Alb.  Arb.)  132.  Allen's 
Case,  Eeilly  (Alb.  Arb.)  127. 

(o)  Re  Satiomil  Provident  Life  Co.,  9  Eq.  306.  Re  International  and 
Hercules  Co.,  Mx  parte  Blood,  9  Eq.  316,  39  L.  J.  Oi.  295,  22  L.  T.  N.  S.  467, 

18  W.  R.  370. 

(a!)  Re  European  Co.,  Miller's  Case,  3  Ch.  App.  391. 

(«)  Griffith's  Case,  6  Ch.  App'.  374,  40  L..  J.  Ch.  464,  24  L.  T.  N.  S.  458, 

19  W.  R.  495. 

(/)  Hau-trey's  Case,  Reilly  (Alb.  Arb.)  138,  16  S.  J.  713. 
{g)  Rivaz's  Case,  Reilly  (Alb.  Arb.)  104.     Howell's  Case,  Reilly  (Alb.  Arb.) 
117,  16  S.  J.  631.     German  Life  Co.  Case,  Reilly  (Alb.  Arb.)  189. 
(h)  Reilly  (Alb.  Arb.)  54. 
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transferred  and  a  party  to  the  deed  of  transfer,  novation  will  be 
held  to  have  taken  place  as  to  his  policy  (i). 

Novation  hy  mortgagor . — Where  a  policy  is  mortgaged,  nova- 
tion by  the  mortga^gor  wiU  bind  the  mortgagee  (/c).  So  also  in 
the  case  of  a  settled  policy,  if  the  settlor  accepts  the  liability  of 
the  transferees,  the  trustees  cannot  claim  ag-ainst  the  transferors  [l). 

Awiuitant. — The  holder  of  an  annuity  contract  which  has  not 
matured  is  in  just  the  same  position  as  a  policy-holder.  But  when 
the  annuity  has  become  due,  receipt  of  the  instalments  thereof 
•without  demur  from  a  company  other  than  the  grantors  will  not 
amount  to  novation  (■m),  since  accepting  from  B.  payment  of  a 
debt  due  by  A.  is  no  evidence  that  the  recipient  considers  B.  his 
debtor  {n) .  In  certain  oases,  however,  the  annuitant  cannot  resist 
novation.  Thus,  where  the  deed  of  settlement  of  the  grantor 
•company  provides  that  its  funds  and  property  only  shall  be  liable 
for  claims  on  the  company,  and  they  are  transferred,  his  claim 
follows  theim  into  the  new  hands  (o) . 

Indorsement. — And  if  the  annuitant  accepts  an  indorsement  on 
his  contract  by  the  transferee  company,  this  would  seem  to  amount 
to  novation  {p). 

Effect  of  successive  amalgamations. — The  effect  of  successive 
amalgamations,  if  agreed  to  by  the  creditor,  would  be  to  transfer 
his  claims  on  the  assets  of  the  original  company  to  the  assets  of  the 
last  amalgamating  company,  including  all  that  it  had  received  from 
the  different  oompanies  amalgamated.     Thus  if  an  annuity  con- 

(0  Mx  parte  Stephens,  9  Bq.  694,  22  L.  T.  N.  S.  264,  18  W.  R.  725. 
Fleming's  Case,  6  Oh.  App.  393,  39  L.  J.  Ch.  250,  23  L.  T.  N.  S.  770, 
19  W.  R.  663.  Harman's  Case,  1  Ch.  D.  326,  45  L.  J.  Ch.  333,  33  L.  T. 
N.  S.  760. 

(k)  Werninck's  Case,  Beilly  (Alb.  Arb.)  101. 

(0  Andrew's  Case,  BeiUy  (Alb.  Arb.)  107. 

(m)  Ee  National  Provident  Life,  9  Eq.  306.  Pott's  Case,  5  Oh.  App.  181, 
18  W.  R.  266. 

(«)  Re  India  and  London  Life  Co.,  7  Ch.  App.  651. 

(o1  Bowse's  Case  (European),  3  Oh.  D.  384,  46  L.  J.  Ch.  402,  35  L.  T. 
N.  S.  653. 

(p)  Dale's  Case,  Reilly  (Alb.  Arb.)  11.     See  Pott's  Case,  supra. 
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tract  was  entered  into  with  the  St.  George  Company,  which  amal- 
gamated with  the  Metropolitan  Counties  in  1861,  which  in  1862 
amalgamated  with  the  Western,  which  in  1865  amalgamated  with 
the  Albert,  the  claim  of  the  annuitant  would  be  transferred  from 
the  St.  George  Company  to  the  assets  of  the  Albert  Company, 
as  well  original  as  those  derived  from  amalgamation  (g). 

{q)  Dale's  Case,  szipra. 
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CHAPTER    XXIII. 

FOREIGN    CQMPANY. 

The  domicile  of  an  insurance  company  may  be  of  gi'eat  imiDort- 
anoe  to  those  who  deal  with  it ;  for  it  is  very  common  for  companies 
constituted  within  and  under  the  laws  of  one  jurisdiction  to  carry 
on  business  in  another.  Thus  Scotch  companies  do  a  large  busi- 
ness in  England,  and  English  companies  appear  in  suits  before 
the  Courts  of  the  United  States  and  in  every  colony  in  the  Empire, 
and  the  colonial  companies  very  often  trade  in  other  colonies. 
And  usually,  as  a  check  on  their  agents,  such  companies  refuse  to 
allow  any  agents  other  than  directors  to  grant  policies  (a) .  And 
also  they  have  much  if  not  most  of  their  assets  in  some  other 
jurisdiction. 

The  domicile  of  an  insurance  company  is  where  its  chief  regis- 
tered of&oe  is  situate  (&). 

The  requirements  necessary  to  be  observed  by  companies  estab- 
lished outside  the  United  Kingdom  whioh  establish  a  place  of 
business  within  the  United  Kingdom  are  stated  in  sect.  274 
of  the  Companies  (Consolidation)  Act,  1908,  and  these  require- 
ments apply  to  any  assurance  company  constituted  outside  the 
United  Kingdom  which  carries  on  assurance  business  within  the 
United  Kingdom,  whether  incorporated  or  not  (c). 

Bights  of  foreign  companies. — Companies  formed  outside  the 
United  Kingdom  may  trade  irrespectively  of  any  convention. 
They  cannot  register  under  the  Companies  Acts  without  dissolu- 

(ffl)  Kelly  V.  London  m%d  Staff  ordsMre,  1  Cab.  &  Ellis  47.  In  some  colonies 
the  Legislature  has  intervened,  and  forced  foreign  companies  to  name  an  agent 
and  lodge  funds  -within  the  jurisdiction:  South  Australia  Act,  No.  277  of 
1878 

(6)  Jones  v.  Soottish  Accident  Co.,  17  Q.  B.  D.  421.  Haggin  v.  Comptoir 
d'Escompte,  23  Q.  B.  D.  519.  Russell  v.  Camberfort,  23  Q.  B.  D.  526.  Steel 
Co.  of  Canada,  85  W.  N.  79. 

(o)  Assuraiioe  Companies  Act,  1909,  s.  19. 

P.  27 
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tion  and  re-formation.  So  their  coming  bo  trade  in  England 
wiU  not  alter  the  liability  of  members  of  the  company  in  any 
way  (e). 

By  virtue  of  special  conventions,  French,  German,  Belgian,  or 
Italian  insurance  companies,  legally  constituted  under  the  laws 
of  their  respective  countries,  may  freely  exercise  all  their  rights 
under  such  constitution  in  this  country,  including  the  right  pf 
appearing  before  the  Courts  as  plaintiffs  or  defendants  (/),  so  far 
as  such  constitution  complies  with  the  laws  and  customs  of  this 
country,  i.e.,  that  they  are  found  to  comply  with  the  oonditioiia 
prescribed  by  the  laws  of  this  country  (gr). 

It  does  not  matter  whether  the  companies  were  formied  before 
or  after  the  making  of  the  convention  (g) .  But  almost  the  only 
change  effected  by  these  conventions,  as  will  be  seen  from  the 
oases  already  cited,  has  been  to  admit  English  companies  in  the 
countries  named,  the  foreign  companies  having  already  been 
admitted  here. 

ATnerican  experience'  of  formgn  companies. — ^American  reports 
teem  with  oases  of  insurance  companies  trading  outside  the  State 
in  which  they  are  associated  for  trading  purposes.  But  such  cases, 
while  in  many  respects  they  will  illustrate  the  rules  of  English 
law  on  the  subject,  go  to  a  great  extent  on  special  statutes  em- 
powering policy-holders  to  sue  in  the  State  of  their  domicile 
irrespective  of  the  domicile  of  their  insurers  (h) . 

It  has  been  held  in  America  that  where  a  life  insurance  company 
of  one  State  does  business  in  another  State,  without  doing  those 
things  which  the  law  of  the  State  requires  to  be  done  by  a  foreign 
insurance  company  to  qualify  it  to  do  business  therein,  the  com- 
pany will  incur  the  prescribed  penalties,  but  its  policies  wiU  be 
binding,  and  may  be  enforced  by  the  holder  in  the  same  manner 
as  if  the  company  had  been  duly  qualified  (i) . 

(e)  Bulkeley  v.  Schutz,  L.  R.  3  P.  O.  764,  769,  6  Moore  P.  O.  N.  S.  481. 

(/)  See  Conventions  in  Buckley,  625. 

Ig')  Ibid.  625,  627. 

(A)  Cromwell  v.  Royal  Canadian  Insurance  Co.,  49  Maryland  366.  Universal 
Life  Co.  V.  Bachus,  51  Maryland  28.  Myer  v.  London,  Liverpool  and  Glohe, 
40  Maryland  595. 

(»)  Berry  v.  Knights  Templars  and  Masons  Life,  46  Fed.  Bep.  439.  Marine 
Ins.  Co.  V.  St.  Loms,  S;c.,  41  Fed.  Eep.  643. 
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Law  applicable  to  contract  mth  foreign  company. — As  regards 
the  law  applicable  to  a  contract  with  a  foreign  company,  Bowen, 
L.J.,  said  (A;):  "What  is  to  be  the  law  by  whidi  the  contract 
or  any  part  of  it  is  to  be  governed  or  applied  must  be  a  matter 
of  construction  of  the  contract  itself,  as  read  by  the  light  of  the 
subject-matter  and  of  the  surrounding'  circumstances.  Certain 
presumptions  or  rules  in  this  respect  have  been  laid  down  by 
juridical  writers  of  different  countries  and  accepted  by  the  Courts, 
based  upon  common  sense,  upon  business  convenieaioe,  and  tho 
co'mity  of  nations;  but  these  are  only  presumptions  or  primu  fade 
rules  that  are  capable  of  being  displaced,  wherever  the  clear  inten- 
tion of  tho  parties  can  be  gathered  from  the  document  itself  and 
from  the  nature  of  the  transaction.  The  broad  rule  is  that  the 
law  of  the  country  where  the  contract  is  made  presumably  governs 
the  nature,  the  obligation  and  the  interpretation  of  it,  unless  the 
contrary  appears  to  be  the  express  intention  of  the  parties." 

Foreign'  contract  law  applicable. — When  a  suit  is  brought  on  a 
policy  in  a  State  other  than  that  where  the  .contract  is  m'aide  or 
to  be  performed,  the  lex  fori  governs  thfe  remedies  for  enforcing 
the  contract,  but  not  its  construction  or  the  legal  rights  arising 
under  it  (l) . 

A  life  policy,  applied  for  and  delivered  in  Wiashington,  but 
under  which  the  premiums,  and  insurance  when  due,  are  to  bei 
paid  in  New  York,  where  proof  of  death  is  jalso  to  be  made,  is 
governed  by  the  law  of  New  York  (m) . 

Provision  excluding  foreign  law. — Where  the  contract  is 
foreign,  by  the  test  given  above,  it  will  be,  unless  otbeirKvifi:© 
provided,  governed  by  the  law  of  the  foreign  country  in  which 
it  is  made.  But  this  will  not  wholly  oust  the  jurisdiction  of  the 
Courts  of  the  assured's  domicile  (n),  and,  if  the  insurers  have  an 

(k)  Jacobs  V.  Credit  Lyonnais,  12  Q.  B.  D.  per  Bowen,  L.J.,  at  599,  600. 
Ex  parte  Dever,  18  Q.  B.  D.  666.  Royal  Exchange,  ^c.  v.  Sjoforsakrings,  ^o., 
(1902)  2  K.  B.  384,  71  L.  J.  K.  B.  739,  87  L.  T.  356,  50  W.  R.  604. 

(0  Stiss  V.  Mutual  Benefit  Co.,  23  N.  Y.  516. 

{wi)  PMnney  v.  Mutual  Life,  #c.,  67  Fed.  Eep.  493. 

(n)  Parken  v.  MoyoZ  Exchange,  8  O.  S.  O.  (2nd  series)  365. 

27  (2) 
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offiice  within  that  domicile  for  the  receipt  of  premiums,  seryioe  on 
their  agent  there  will,  it  seems,  be  permissible  (o) . 

Where  an  assignment  was  made  abroad  of  an  English  life  policy, 
and  the  assignor-  and  assignee  were  domiciled  abroad,  the  validity 
of  the  assignment  was  determined  by  the  law  of  vthe  place  where  the 
assignment  was  made  {p) . 

Policy  of  foreign  oomfmy  doing  bicsmess  hwfi. — When  a  policy 
is  granted  by  a  foreign  company  oaxrying  on  business  within  the 
realm,  the  contract  will  be  held  to  be  made  at  the  head'  offiwe 
abroad  of  such  company  if  the  consent  to  issue  it  must  be  and  isi 
there  given  (g),  and  it  may  be  sued  on  there.  Consequently,  where 
a  person  with  English  domicile  takes  out  a  policy  from  such  a 
company,  it  would  seem  that  payment  of  the  amount  thereof 
under  judgment  in  the  domestic  forum  of  the  company  to  the 
administrator  within  such  forum  of  the  assured,  would  be  a  bar 
to  any  suit  for  the  recovery  of  the  amount' of  the  policy  in  the 
domicile  of  the  insured  (r) . 

Foreign  contract,  plaae  of  payment. — Where  the  policy  is 
foreign,  and  no  provisions  are  made  therein  as  to  the  place  of 
payment,  &c.,  demand  must  be  made  at  the  head  ofBoe  abroad 
before  the  company  can  be  considered  in  default  (s),  since  the 
locus  contractus  is  locus  solutionis  unless  expressly  otherwise  pro- 
vided {t) .  But  in  case  of  insolvency,  the  creditor  on  a  policy, 
would  be  entitled  to  rank  in  his  own  forum  against  any  funds 
deposited  within  its  jurisdiction  (m),  and  generally  having  got 
judgment  on  his  policy  here  or  abroad,  in  aooord&,nce  with  the 
law  governing  it,  would  be  entitled  to  rank  as  a  secured  or  un- 

(o)  M'Cullacfh  V.  YorTcsMre  Insterance  Co.,  1  Crawford  &  Dix  (Ir.  Giro. 
Eep.),  264. 

Cp)  Lee  V.  Abdy,  17  Q.  B.  D.  309,  34  W.  E.  653;  see  also  Mutual  Ufe  Co. 
V.  Allen,  52  Am.  Bep.  247,  138  Mass.  24. 

(9')  Eqmtahle  Life  Co.  of  the  U.  S.  v.  Perrault,  26  Lr.  Oan.  Jar.  382. 
Parken  v.  Royal  Exchange  (1846),  8  O.  S.  O.  (2nd  seories)  at  372.  Eedpath 
V.  8im  Mutotal  Co.,  14  Lr.  Oan.  Jur.  90.  Von  Savigny,  Conflict  of  Laws, 
tr.  by  Guthrie  (2nd  ed.),  156,  215,  265,  and  notes. 

(r)  Equitable  Life  Co.  of  the  V .  S.  v.  Perrault,  supra,  a  very  full  case. 

(«)  lUd.  26  Lr.  Can.  Jur.  382. 

(«)  Pwrhen  v.  Myal  Exchange,  8  O.  S.  O.  (2nd  series)  365-375. 

(m)  Orr-Ewing  v.  Orr-Ewing,  21  So.  L.  E.  423,  11  O.  S.  O.  (14th  series) 
600.    Equitable  Life  Co.  v.  Perrault,  ubi  supra. 


FOREIGN    COMPANY.  421 

secured  creditor   (according  to  thle  terms  of  his  policy)  on  the 
assets  of  the  company  here  {x) . 

Condition  making  it  English. — If  the  assured  wants  a  contract 
with  a  foreign  company  to  be  governed  by  the  law  of  his  own 
country,  he  should  have  a  provision  to  that  effect  inserted  in  th© 
policy,  which  will  be  effectual  to  oust  the  hx  lod  contr actus  (y). 
If  he  thinks  the 'foreign  law  more  favourable  to  him,  he  can 
contract  accordingly. 

In  dealing  with  foreign  companies,  it  is  neoessar'y,  in  order  tO' 
avoid  such  an  inconvenience,  to  see  that  the  policy  contains  a 
provision  that  payment  on  it  shall  be  made  in  the  domicile  of  the 
assured,  since  in  a  foreign  contract  the  locus  solutionis  is  foreign 
too  unless  otherwise  stipulated  (s) . 

Provision  for  policies  in  different  jurisdictions. — Perhaps  the 
best  example  of  the  mode  in  which  the  insurance  companies  can 
make  provision  for  policies  in  different  jurisdictions  is  bo  be  found 
in  the  special  Act  of  the  Scottish  Widows'  Fund,  a  company 
domiciled  in  Scotland,  wherein  it  is  provided  that  every  policy 
effected  with  any  person  described  as  of  any  place  in  England  or 
Ireland  shall  be  deemed  a  policy  effected  with  a  company  having 
its  head  office  in  London  or  Dublin  resp;ectively,  even  though  it 
should  appear  on  the  face  of  the  policy  that  it  was  not  in  fact 
effected  in  England  or  Ireland  (o).  Sect.  56  of  the  same  Act 
contains  a  further  provision  to  the  same  end,  that  assignments  and 
discharge  of  policies  of  the  society  executed  outside  the  United 
Kingdom  shall  be  valid  and  effectual  if  made  and  executed  accord- 
ing to  the  usual  mode  of  making  and  executing  such  documents  in 
the  United  Kingdom,  or  in  the  place  where  the  samie  shall  have 
been  made  and  executed. 

Law  as  to  deposit  ineffiooicums. — The  statutory  requirement  that 
insurance  companies  carrying  on  the  classes  of  business  specified 
in  sect.  1  of  the  Assurance  Companies  Act,  1909,  should  deposit 

(»)  Thwburn  v.  Steward,  L.  B..  3  P.  O.  478,  40  L.  J.  P.  0.  5,  19  W.  E.  678. 
ly)  Scbimop,  v.  Bland,  2  Burr.  1077. 

(2)  Parken  v.  Moyal  Exchange,  supra,  per  Lord  Oookburn. 
(a)  The  Scottish  Widows'  Fund  Act,  1882  (45  &  46  Vict.  c.  Ixxv.),  s.  55. 
Lmdlaw  v.  Provident  Plate  Glass,  ^0.,  27  Sc.  L.  K.  354. 
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20,000L  with  the  Aooountant-General  applies  equally  to  all  com- 
panies, British  or  foreign;  but  as  there  is  no  provisiion  insisting 
that  companies  not  domiciled  within  the  jurisdiction  should  keep 
Ihe  fund  deposited  after  they  have  satisfied  the  test  by  the  Ac,t 
provided,  the  assured  has  no  guarantee  that  a  fund  will  remain 
iti  this  country  to  satisfy  his  claims  (fe).  In  the  case  of  larlge 
foreign  companies  it  seems  to  be  the  practice  to  lodge  assets  with 
trustees  within  this  country  to  answer  claims  tbfere  arising.  This 
procedure  provides  funds  upon  which  judgment  may  be  executed 
within  the  domicile  of  the  assured,  or  on  w^hich  he  may  rank  as  a 
creditor,  but  does  not  obviate  the  necessity  of  the  provisions  already 
mentioned  as  to  the  law  which  is  to  govern  the  construction  of  the 
contract  (c) .  It  may,  however,  be  observed  that  insurance  law 
varies  little  throughout  those  countries  where  insurance  is 
practised. 

Scotch  law. — In  Scotland  jurisdiction  on  a  foreign  policy  caji 
be  with  certainty  created  if  doubt  arises  by  arrestment  of  funds 
of  the  foreign  insurer  within  the  jurisdiction  (d).  An  English 
company  dealing  in  Scotland  by  an  agent  not  allowed  to  do  more 
than  give  interim  receipts  must,  it  seems,  be  sued  in  England  (e). 
So  also  when  the  company  was  English,  and  a  conditional  policy 
was  granted  in  Australia  (/) ;  and  in  another  case  suit  was  brought 
in  England  on  a  policy  granted  by  an  English  company  on  pro- 
perty in  Minnesota  {g) . 

Test  when  contract  by,  agent  is  foreign. — If  the  insurer's  agents 
in  the  country  of  the  assured  have  power  to  effect  a  complete  con- 
tract there  without  reference  for  consent  to  the  foreign  head  office, 
the  contract  will  not  be  foreign  Qi),  and  will  be  valid  where  made, 
even  though  forbidden  by  a  monopoly  within  the  dom^tic 
forum  (i)  of  the  insurers. 

(6)  9  Edw.  7,  s.  1. 

(c)  Ex  parte  Bever,  18  Q.  B.  D.  660. 

(d)  Parken  v.  Royal  Exclmnge,  8  C.  S.  O.  (2nd  series)  365. 

(e)  KacUe  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  E.  987. 
(/)  Rossiter  v.  Trafalgar  Life,  27  Beav.  377. 

Xg)  Kelly  v.  Lo^idon  and  Staffordshire  Co.,  1  Oababfi  &  Ellis  47. 

(h)  Albion  Insurance  v.  MilU,  3  Wilson  &  Shaw  (So.)  218,  233,  1  D.  &  01. 
(H.  L.)  242. 

(j)  Same  case,  followed  in  St.  Patrick  Co.  v.  Brebner,  8  C.  S.  C.  (Ist  aeries) 
51. 
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Proceedings  where  contract  and  company  foreign. — Where  the 
company  and  the  contract  are  both  foreign  judgment  may  be 
obtained  in  the  loctis  contractus,  and  then  proceeded  on  in  the 
English  Courts  (fc),  and  a  winding-up  order  may  be  obtained 
against  a  registered  company  even  though  the  persons,  propex'ty, 
management,  and  directorship  be  abroad,  provided  that  it  is  a 
company  which  at  the  outset  contemplates  some  description  of 
business  in  this  country,  even  although  in  substance  all  its  opera- 
tions may  be  abroad  (I). 

It  has  been  laid  down  by  the  Irish  Courts  that  a  company  which 
holds  an  office  in  a  foreign  country  for  the  receipt  of  premiums, 
where  the  entire  contract  is  made  and  where  the  office  is  still  open 
for  future  contracts,  does  by  such  contract  enter  into  an  engage- 
ment that  for  all  purposes  of  suit  their  office  shall  be  deemed  their 
dwelling-house  (to)  .  Formal  completion  of  the  contract  at  the 
head  office  will  not  make  any  difference,  as  the  holding  open  office 
is  an  undertaking  that  the  office  is  to  be  deemed  their  residence,  not 
only  for  receipt  of  premiums,  but  also  for  enforcing  the  con- 
tract (n) .  But  as  before  mentioned  an  action  has  been  brought 
in  England  on  a  policy  granted  by  an  English  company  (through 
a  broker)  in  Minnesota  (o),  and  in  New  York  State  on  a  policy 
there  granted  on  property  in  Canada  (p) . 

Service  of  writ  on  company. — Substituted  service  has  been 
allowed  on  an  agent  in  Dublin  of  an  English  company  who  had 
received  some  of  the  premiums  for  them,  the  company  refusing  to 
appear  in  Ireland  and  requiring  suit  in  England  (g) .     But  under 

(A~)  Which  can  now  be  done  under  R.  S.  O.  1883,  Ord.  III.  r.  6,  and 
Ord.'XlV.  Grrnit  v.  Boston,  53  L.  J.  Q.  B.  68,  49  L.  T.  N.  S.  645,  32  W.  E. 
239. 

(0  Bulheley  v.  Schutz,  L.  R.  3  P.  O.  764.  Batmrmn  v.  Service,  6  App.  Cas. 
386,  50  L.  J.  P.  a.  41,  44  L.  T.  N.  S.  436.  Pnncess  of  Meuss  v.  Bos,  L.  R. 
5  H.  L.  176,  40  L.  J.  Ch.  655,  24  L.  T.  N.  S.  641,  reported  also  as  Ee  General 
Lamd  Credit  Co.,  5  Ch.  App.  363,  22  L.  T.  N.  S.  454,  18  W.  R.  505. 

(to)  Moloney  {Exor.')  v.  Tulloch,  1  Jones  (Ir.  Ex.)  114.  Kelly  v.  London 
and  Sta-ffordshire,  1  Oababe  &  Ellis  47. 

(»)  Same  case.     And  see  Welsh  v.  Reynolds,  3  Ir.  Law  Rec.  N.  S.  105. 

(o)  Kelly  V.  London  and  Stafordshire  Fire,  1  Cababfi  &  Ellis  47.  Lycoming 
Co.  V.  Ward,  90  111.  545. 

(p)  Jsquitable  Life  Co.  ■/.  Perrault,  26  Lr.  Can.  Jur.  382. 

(?)  M'Cullagh  v.  Yorkshire  Insurance  Co.  (1838),  1  Crawford  &  Dix  (Ir. 
Giro.  Rep.)  264.     Kelly  v.  London  and  Staffordshire  Fire,  1  CababS  &  Ellis  47. 
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Rules  of  Court  (r)  a  policy  effected  in  England  with  a  Scotch  or 
Irish  company  cannot  be  sued  on  here  even  if  the  contract  is  made 
at  the  company's  office  here;  for  there  is  no  power  to  allow  sen- 
vice  of  a  writ  out  of  the  jurisdiction  in  actions  for  breach  of 
contract  under  Ord.  XI.  r.  8,  where  the  defendant  is  domiciled  in 
Scotland  or  Ireland  (s) . 

When  a  company  with  head  office  in  England  was  sued  in 
Ireland  and  served  in  England  in  accordance  with  the  Irish  prac- 
tice, and  failed  to  appear,  the  validity  of  a  judgment  by  default 
in  Ireland  was  held  not  to  be  affected  by  proof  in  English  Courts 
that  the  service  was  invalid  (t).  The  Court  will  allow  proceeding 
on  the  foreign  judgment  under  Ord.  XIV.  of  the  Rules  of  the 
Supreme  Court,  1883  (m). 

Judgments  obtained  by  or  against  insurance  companies  in  one 
part  of  the  United  Kingdom  are  enforceable  in  any  other  part  of 
the  kingdom  in  conformity  with  the  provisions  of  the  Judg'ment 
Extensions  Act,  1880  (x).  ^ 

(>•)  E.  S.  C.  1883,  Ord.  XI.  r.  1  (e). 

(s)  Lenders  v.  Anderson,  12  Q.  B.  B.  50,  53  L.  J.  Q.  B.  104,  49  L.  T.  N.  S. 
537,  32  W.  R.  230.  Jones  v.  Scottish  Accident,  17  Q.  B.  D.  421.  Watkim  v. 
Scottish  Imperial,  23  Q.  B.  D.  285. 

(0  Sheelmj  v.  Professional  Life,  27  L.  J.  O.  P.  233  (Ex.  Gh.  1857). 

(«)  See  R.  S.  C  1883,  Ord.  III.  r.  6.  Grant  v.  Easton,  53  L.  J.  Q.  B.  68, 
49  L.  T.  N.  S.  645,  32  W.  R.  239. 

(a:)  31  &  32  Vict.  c.  54.      ' 
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CHAPTEK  XXIV. 

AGENTS. 

All  insurance  partnerships  or  corporations  must,  by  their  very 
nature,  act  through  agents  (a) .  But  the  powers  of  those  agents 
vary  considerably.  The  acts  of  the  managers  or  directors  or 
governing  body  of  an  insurance  corporation  are  binding  on  the 
corporation,  unless  they  exceed  the  powers  of  the  corporation  as 
declared  by  the  instrument  constituting  it,  or  the  particular  powers 
by  such  instruments  accorded  to  the  managing  body. 

But  such  companies  have  also  many  subordinate  agents,  whose 
powers  are  variously  limited,  and  who,  while  they  cannot  any 
more  than  the  managing  body  bind  the  corporation  by  an  infringe- 
ment of  the  articles  of  its  constitution,  are  still  further  disquali- 
fied from  many  acts  by  the  limitations  of  the  authority  given  to 
them  by  the  managing  body  (&),. 

Powers  of  directors,  dc,  presvomed  to  be  Icnown. — Persons  deal- 
ing with  insurance  companies  will  be  deemed  to  have  notice  of  the 
powers  of  their  managers,  whatever  the  mode  in  which  the  company 
is  ooiostituted,  so  far  as  the  constitution  of  the  company  defines 
and  limits  the  same.  But  merely  directory  provisions  therein, 
which  are  only  for  the  guidance  of  the  directors,  do  not  concern, 
and  wiU  not  affect,  persons  dealing  with  the  company  (c) . 

Authority  of  general  agent. — And  it  is  good  law  that  "the 
powers  of  a  general  agent  are  prima  facie  co-extensive  with  the 
business  entrusted  to  his  care,  and  will  not  be  narrowed  by  limita- 

(a)  Montreal  Assurance  v.  M'Gillivray,  13  Moore  P.  O.  87,  8  W.  R.  165. 
Brice,  Ultra  Vires  (2nd  ed.),  42. 

(6)  Royal  British  Bank  v.  Turqwand,  6  E.  &  B.  327,  25  L.  J.  Q.  B.  317 
(Ex.  Qi.). 

(c)  Agar  v.  AthencBum,  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P'.  95,  6  W.  E.  277. 
Prince  of  Wales  Co.  v.  Same,  31  L.  T.  0.  S.  149. 
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tions  not  communicated  to  the  person  with  whom  he  deals  "  (d) 
except  on  some  such  ground  as  the  notice  which  persons  dealing 
with  a  company  must  be  taken  to  have  of  such  powers,  where  they 
are  conferred  by  statute  or  other  instrument  constituting  the 
company. 

General  agent  not  authorised  to  promise  policy  .—General  agency 
does  not  give  an  authority  to  insure  or  impose  any  duty  to  do  so  (e) . 
It  is  not  within  the  ordinary  duty  of  an  insurance  agent  to  under- 
take to  grant  a  policy,  and  such  an  undertaking  will  not  bind 
the  company  unless  the  agent  was  specially  authorised  (/) . 

Company  adopting  contract  cannot  deny  agency. — But  where  a 
issues  a  policy  in  pursuance  of  a  contract  made  by  one  assuming 
to  be  its  agent,  it  is  estopped  from  denying  the  agency,  and  is 
bound  not  only  by  the  contract  appearing  on  the  face  of  the  policy, 
but  by  that  actually  made  by  such  agent  (g) . 

Representations  of  agent  bind  company.  Answers  by  agent 
for  assured. — The  representations  of  an  agent  having  authority  to 
solicit  insurances  and  receive  proposals  bind  the  company  (h) ;  and 
where  an  agent  of  the  insurer  writes  the  answers  of  the  assured  for 
him,  the  assured  is  presumed  to  have  read  such  answers  before 
signing  them.  But  if  the  agent  puts  his  own  construction  on  facts 
stated  by  the  assured,  and  deduces  an  erroneous  answer,  which  he 
writes  down  assuring  the  applicant  that  it  is  the  proper  one  on  the 
facts  stated  and  the  one  the  insurer  wants,  the  insured  is  not  pre- 
cluded by  his  warranty  from  showing  the  circumstances  under 
which  the  answer  was  made  (i). 

Wrong  answers  by  agent  for  assured. — Where  the  answer  to  a 
question  is  a  misstatement  of  fact  material  to  the  policy  and  the 

(e?)  Insurance  Co.  v.  Wilkinson,  13  Wall.  (U.  S.)  222.  Gale  v.  Leivis, 
9  Q.  B.  730,  16  L.  J.  Q.  B.  119.  Shannon  v.  Gore  Sistrict  Mutual,  2  U.  C. 
(App.)  396.     Hastings  Mutual  Co.  v.  Shannon,  2  Canada  394. 

(e)  French  v.  Backhouse,  5  Burr.  2728. 

(/)  Linford  v.  Provincial  Horse  and  Cattle  Co.,  34  Beav.  291,  10  Jur.  N.  S. 
1066,  11  L.  T.  N.  S.  330. 

{g)  Abraham  v.  North  German  Ins.  Co.,  40  Fed.  Rep.  717. 

(h)  Splints  V.  Lefevre,  11  L.  T.  N.  S.  114.  Henderson  v.  Travellers,  S[C., 
65  Fed.  Rep.  438. 

(i)  Nev>  York  Life  v.  Fletcher,  10  Davis  (Sup.  Ot.  U.  S.)  .519.  Mutml 
Benefit  Life  v.  Eobinson,  58  Fed.  Rep.  723. 
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agent  in  filling  in  the  false  answer  to  the  question  was  acting  as 
agent  of  the  insured,  the  insured  will  be  taken  to  have  read  and 
adopted  the  answer  and  the  policy  will  be  void  (;') . 

General  agent  may  contract  by  ivriting.  Local  agent  may  not 
waive  proof  of  loss. — The  general  authority  given  to  the  agent  of 
an  insurance  company  extends  to  the  making  of  contracts  by  writ- 
ing (k) .  But  a  local  agent  with  authority  to  issue  and  deliver 
policies  and  to  collect  premiums  has  no  authority  to  waive  proof 
of  loss  (I) . 

Del  credere. — Del  credere  agents,  who  are  commissioned  to  insure 
may  insure  as  owners,  and,  if  sued  for  premiums  in  case  of  a  loss, 
can  set  off  the  amount  of  the  policy  (m).  But  if  they  describe 
themselves  in  the  policies  as  agents,  though  they  may  be  liable 
for  the  premiums  they  are  not  liable  as  insurers  (n) . 

If  the  general  agent  of  a  company  makes  an  unwise  contract  for 
them,  or  is  satisfied  with  answers  in  proposals  which  ought  not  to 
have  been  deemed  satisfactory,  in  these  and  many  more  supposable 
cases  (collusion  on  the  part  of  the  person  seeking  insurance  being 
out  of  the  question)  the  company  will  be  clearly  bound,  because 
in  all  the  supposed  cases  the  agent  would  be  acting  within  the  scope 
of  the  authority  which  the  company  held  him  out  as  possessing  (o). 

Misrepresentation  by  agent. — If  it  be  within  the  scope  of  an 
agent's  authority  to  make  representations  at  all,  with  the  view 
of  procuring  a  policy  or  a  renewal  of  premiums,  then  if  in  the 
course  of  the  exercise  of  that  authority  he  made  a  false  representa- 
tion, his  principals,  the  insurance  company,  would  have  to  make 
it  good  or  return  the  premiums  {p) . 

(/)  Life  and  Health  Assn.  v.  Yale,  6  F.  437,  Ot.  of  Sess.  M'Millan  v. 
Accident  Ins.  Co.  (1907),  S.  O.  484,  Ct.  of  Sess. 

(1e)  Daviee  v.  National  Fire,  #o.  Co.,  (1891)  A.  O.  485,  65  L.  Ti.  560,  60 
L.  J.  P.  C.  73. 

(I)  Harrison  v.  Hartford  Fire,  59  Fed.  Eep.  732.  Genung  v.  Metropolitan 
Life,  60  Him.  N.  Y.  429. 

(ot)  Wienholt  v.  Roberts,  2  Camp.  N.  P.  586.  Koster  v.  Bason,  2  M.  &  S. 
112. 

(n)  Baker  v.  Langhom,  4  Camp.  396. 

(o)  Montreal  Assurance  Co.  v.  M'Gillivray,  13  Moore  P.  C.  87-124,  8  W.  E. 
165. 

i'p)  Ketilewell  v.  Refuge  Ins.  Co.,  (1908)  1  K.  B.  545,  C.  A.,  per  PWlli- 
more,  J.,  (1907)  2  K.  B.  246,  affirmed  (1909)  A.  O.  243. 
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Agent  disobeying  orders,  himself  liable. — If  an  agent  acts  so 
as  to  bind  his  company,  and  does  so  in  disobedience  of  orders,  he 
will  be  liable  to  the  company  f  oi*  the  loss  {q) . 

When  general  agent  may\  extend  time. — If  a  general  agent  gives 
grace  for  the  payment  of  overdue  premiums,  the  company  will,  it 
seems,  be  bound,  and  if  not  bound,  if  the  directors  receive  the 
agent's  accounts  with  the  entry  of  acceptance  of  overdue  premiums 
without  objection,  they  will  ratify  his  act  (r). 

But  even  a  general  agent  cannot  extend  time  for  payment  of 
premiums  in  the  face  of  a  condition  in  the  policy  that  no  waiver 
of  any  condition  shall  be  valid  unless  made  at  the  head  office  and 
signed  by  an  officer  of  the  company  (s). 

Foreign  company. — If  the  company  is  a  foreign  company,  its 
general  agents  must,  for  the  purpose  of  receiving  premiums,  be 
regarded  in  the  same  light  as  the  company  itself,  and  knowledge 
and  information  brought  home  to  such  agents  is  the  same  as  if 
made  and  brought  home  to  the  company  itself  {t) . 

Commission  after  agency  has  ceased. — It  is  not  within  the  power 
of  directors  of  an  insurance  company  to  agree  with  an  agent  (1) 
for  continuance  of  payment  to  him  after  retirement  from  the 
agency  of  a  commission  on  premiums  on  policies  effected  through 
'  him  and  in  force  at  his  retirement,  if  there  is  no  condition  that  he 
shall  continue  in  the  agency  for  a  stipulated  time,  nor  that  the 
commission  shall  cease  if  the  premiums  cease  to  be  paid;  or  (2) 
for  allowance  of  commission  on  premiums  to  his  wife  and  children 
after  his  death  during  the  agency  (m)  . 

Director  appointed  to  select  agents  at  a  commission. — An  agree- 
ment appointing  a  director  of  a  life  assurance  company  to  select 
agents  and  medical  referees  for  the  company,  the  director  to  be 

(?)  Washington  Fire  and  Marine  v.  Chesebro,  35  Fed.  Eep.  477. 

(?•)  Moffat  V.  Reliance  Mutual  Life,  45  U.  C.  (Q.  B.)  561.  NMl  v.  Union 
Mutual  Life,  45  U.  C.  (Q.  B.)-593. 

(s)  Marvin  v.  Universal  Life,  39  Am.  Eep.  657,  85  N.  Y.  278. 

(t)  Wilson  V.  Genesee  Mutual,  16  Barb.  (N.  Y.)  511.  Campbell  v.  National 
Insurance  Co.,  24  U.  0.  (C.  P.)  133,  144.  Moffat  v.  Reliance  Mutual  Life, 
45  IT.  C.  (Q.  B.)  561. 

(«)  Lewine's  Case,  Eeilly  (Alb.  Arb.)  174,  15  S.  J.  828.  M'Clure's  Claim, 
5  Ch.  App.  737,  39  L.  J.  Oh.  685,  23  L.  T.  N.  S.  685,  18  W.  E.  1122. 
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paid  a  commission  on  policies  effected,  is  not  a  contract  of  service 
within  the  exceptions  to  sect.  29  of  the  Joint-Stock  Companies 
Act  (7  &  8  Vict.  c.  110),  which  enacts  that  all  contracts  between 
directors  and  companies  in  which  the  director  is  interested  are  void. 
Consequently  such  agreement  is  void,  and  such  director  can  recover 
nothing  on  it  (v) . 

Contract  by  director  in  fraud  of  company. — If  a  director  makes 
a  contract  in  fraud  of  the  company  with  a  person  cognisant  of  the 
fraud,  such  a  contract  is  void  even  in  the  hands  of  an  assign  for 
value  who  is  totally  innocent  of  the  fraud  (x) . 

Larger  powers  of  agents  in  America  than  England. —The  large 
powers  given  to  insurance  agents  in  the  United  States,  where  in 
many  cases  they  represent  their  companies  for  all  the  purposes  of  an 
insurance  business,  and  can  therefore  bind  them  to  an  almost 
unlimited  extent  within  the  scope  of  such  business,  render  the 
American  cases  generally  unsafe  guides  in  this  country,  where 
powers  of  a  much  more  limited  character  are  given  to  the  local 
agents  of  insurance  companies  (^) . 

Ostensible  authority  not  qualified  by  private  instructions. — 
Where  an  agent  is  held  out  as  having  authority,  no  private  in- 
structions can  prevent  his  acts  within  the  scope  of  that  authority 
from  binding  his  principal;  where  his  authority  depends,  and  is 
known  by  those  dealing  with  him  to  depend,  on  written  mandate, 
it  may  be  necessary  to  produce  or  account  for  the  non-production  of 
that  writing  in  order  to  prove  what  was  the  scope  of  the  agent's 
authority  (z) . 

Extent  of  authority  of  agent  without  special  instructions. — An 
agent  who  answered  an  advertisement  for  agents  to  represent  an 
insurance  society,  and  received  a  reply    that  the  directors  had 

(«)  Poole  V.  National  Provincial  Life,  27  L.  J.  Ex.  219. 

{x)  Athenceum  Life  Assurance  v.  Pooley,  3  Be  G.  &  J.  294,  28  L.  J.  Ch.  119, 
1  GifB.  102,  5  Jut.  N.  S.  129. 

(y)  Western  Assurance  Co.  v.  Provincial,  26  Grant  (U.  C)  561.  Genunff 
V.  Metropolitan  Life,  60  Hun.  N.  Y.  429. 

(z)  National  Bolivian  Navigation  Co.  v.  Wilson,  5  App.  Oas.  176,  209, 
43  L.  T  N.  S.  60,  per  Lord  Blackburn.  Montreal  Assurance  v.  M'Gillivraf, 
13  Moore  P.  O.  87,  121,  8  W.  E.  165. 
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appointed  him  agent,  but  got  no  special  instructions  as  to  the  nature 
of  his  duties  or  the  extent  of  his  authority,  and  no  directions  as  to 
receiving  or  refusing  notices  of  withdrawal,  or  as  to  transmitting 
information  thereof  to  headquarters,  was  held  by  Vice-Chancellor 
Wood  a  sufHcient  agent  for  the  purpose  of  receiving  such  notice, 
so  that  notice  to  him  would  be  notice  to  the  company,  and  the 
person  who  had  given  such  notice  was  held  entitled  to  be  struck 
off  the  list  of  shareholders  (a) . 

Where  an  authorised  agent  to  whom  notice  is  given  is  also 
solicitor  to  the  party  giving  it,  and  receives  the  notice  as  such 
solicitor  for  the  purpose  of  transmitting  it  as  agent,  the  notice  is 
effectual  in  both  .capacities,  and  the  company  are  bound  though 
the  notice' be  not  in  fact  sent  to  them  by  their  agent  (&). 

A  mere  casual  notice  ^ill  not  suffice;  it  must  be  notice  to  the 
agent  as  agent  (c)  in  the  course  of  business  (d) . 

Mistaken  instructions. — An  agent  may  bind  his  company  by] 
acting  on  instructions  erroneously  delivered,  and  a  company  have 
been  held  bound  by  an  adjustment  effected  by  an  agent  instructed 
by  telegram  to  decline,  which  word  was  in  transmission  altered  to 
"decide"  (e),  that  giving  him  ostensible  authority  to  do  what 
he  did. 

If  a  clerk  of  the  company  gives  a  receipt  for  a  premium,  they, 
will  be  bound  even  if  no  policy  had  been  issued  at  the  time  of 
fire(/). 

Agent  acting  through  sub-agent. — Although  an  agent  cannot 
•delegate  his  authority,  there  are  many  things  which  he  may  do 
through  a  sub-agent,  and  which  are  valid  when  so  done;  for 
example,  where  a  proposal  for  a  life  policy  was  accepted  on  behalf 
of  an  insurance  company  by  their  agent  abroad,  who  acted  in  the 
transaction  through  the  medium  of  a  sub-agent,  and  the  premium 

(a)  Hawthorne's  Case,  31  L.  J.  Oh.  625. 

(b)  Gale  v.  L&wia,  16  L.  J.  ft.  B.  119,  10  W.  E.  572. 

(c)  Edwards  v.-  Martin,  1  Bq.  121,  35  L.  0.  CSi.  186,  13  L.  T.  N.  S.  236,, 
14  W.  R.  25.    Gale  v.  Lewis,  9  Q.  B.  730. 

(JL)  North  British  v.  Ballett,  7  Jur.  N.  S.  1263,  9  W.  E.  880.  HavHhorne's 
Case,  supra. 

(e)  Provincial  Co.  v.  Boy,  2  Stephens  Quebec  Digest  400. 

(/)  Pare  v.  Scottish  Imperial  Co.,  2  Stephens  Quebec  D%est  410.  Buval  v. 
Northern  Co.,  do.  410. 
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was  paid,  it  was  held  binding  on  the  company,  although  the  agent 
had  no  authority  to  appoint  a  sub-agent  (g) . 

Company  bound  by  acts  of  agent. — Where  a  company  by  its 
agent  receives  money  for  an  insurance,  and  a  iire  happens  before 
a  policy  is  issued,  the  company  will  be  liable,  even  though  the 
insured  intended  to  insure  in  another  office,  and  inadvertently 
accepted  the  receipt  supposing  it  to  be  the  receipt  of  such  other 
office.  Thus  W.,  as  agent  of  the  Commercial  Union  Company, 
■accepting  an  insurance  by  M.  in  that  office,  W.,  without  M.'s 
knowledge,  ceased  to  be  such  agent  and  became  agent  for  the 
European  Company,  and,  on  M.'s  application  for  a  fresh  policy, 
W.  gave  him  a  printed  receipt,  filled  up  for  a  policy  for  a  month, 
until  a  regular  policy  should  be  made  out.  M.  did  not  at  first 
■discover  that  the  receipt  was  on  behalf  of  the  European  Company, 
but  when  he  did,  he  wrote  to  W.,  saying  he  should  require  to  be 
satisfied  of  their  respectability  and  standing.  Before  any  policy 
was  made  out,  the  premises  were  burnt,  and  the  European  office 
refused  to  pay,  but  M .  was  held  entitled  to  recover  (h) . 

Credit  of  premium  to  agent. — Where  an  application  is  accepted 
by  the  company,  but  the  premium  only  credited  to  the  agent  in  the 
books  of  the  applicant,  the  company  cannot  be  made  to  issue  a 
policj'  or  pay  on  the  footing  of  its  issue,  if  prepayment  of  pre- 
mium is  a  condition  precedent  and  there  be  no  proof  that  credit 
was  intended  (i),  and  the  sending  of  a  receipt  by  the  agent  without 
actual  receipt  of  the  money  will  not  complete  such  a  contract. 
The  receipt  is  a  "mere  acknowledgment  in  abeyance"  (k). 

Agent's  limited  authority  to  effect  insurance. — A  man  who  is 
and  is  known  to  be  an  agent  only  for  effecting  insurances  by  policy 
on  payment  of  a  premium  cannot  effect  a  parol  insurance,  nor 
dispense  with  prepayment  of  premium;  and  if  he  does  such  acts 
they  will  not  bind  the  company  (Z),  but  will  be  ultra  vires  and 

(ff)  liossiter  v.  Trafalgar  Life  Co.,  27  Beav.  377.  International  Trust 
Co.  V.  Norwich  Union,  71  Fed.  I?pp.  81. 

(A)  Maohie  v.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  B.  987. 

(0  Walker  v.  Provincial,  7  Grant  (U.  C.)  137,  8  Grant  (U.  C.)  217. 

(k)  8  Grant  (U.  O.)  219,  per  Robinson,  C.J. 

(0  Montreal  Assurance  Co.  v.  M'Gillivray,  13  Moore  P.  O.  87,  124,  8  W.  E. 
165. 
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void  as  not  being  within  the  scope  of  his  authority.  Where  a 
premium  due  was  paid  by  cheque  to  B.,  an  agent  of  the  insurers 
authorised  to  receive  premiums,  and  the  cheque  was  credited  to 
B.'s  account,  which  was  overdrawn,  this  was  held  payment  to  the 
company,  and  the  company  could  not  either  avoid  the  policy  or 
maintain  an  action  for  the  premium.  The  cheque,  of  course,  was 
honoured  (m),  and  an  agent,  of  course,  is  only  bound  to  hand  over 
an  equivalent,  not  the  money  received  (n) . 

Agent  insuring  himself. — An  insurance  agent's  authority  does 
not  empower  him  to  grant  an  insurance  in  his  own  favour  binding 
on  his  principals,  even  if  it  be  a  second  insurance,  and  the  prior 
policy  has  been  granted  with  the  express  sanction  and  approval 
of  the  company.  His  business  is  to  represent  the  insurance  com- 
pany in  dealing  with  others.  In  insuring  himself  he  would  have 
to  act  in  two  capacities  (o). 

Even  where  an  agent  is  allowed  to  insure  himself  with  the  com- 
pany for  which  he  is  agent,  he  cannot  so  insure  for  a  sum  exceeding 
the  limit  fixed  by  the  rule  of  the  company  (p) . 

Agent  taking  assignment  of  policy. — If  an  agent  takes  an 
assignment  of  a  policy,  and  credits  the  company  with  the  pre- 
miums after  forfeiture,  has  occurred,  the  policy  will  be  invalid, 
but  an  action  will  lie  at  law  for  their  return  if  the  forfeiture  is 
enforced  (q). 

An  authorised  agent  of  an  insurance  company  received  and 
accepted  an  application  and  negotiated  an  insurance  as  agent  for 
the  company  on  property  of  which  he  was  one  of  the  owners,  and 
communicated  the  transaction  to  his  principals  without  disclosing 
his  interest,  and  on  receiving  the  policy  handed  it  to  the  person 
named  in  the  policy  as  being  assured  thereby.  The  policy  was 
on  that  ground  held  void,  and,  the  contract  being  one,  other 
interests  fell  too  (?■) . 

(m)  Mna  Life  Co.  v.  Green,  38  U.  O.  (Q.  B.)  459. 

On)  See  Bridges  v.  Garrett,  L,  R.  5  C.  P.  451,  39  L.  J.  O.  P.  251,  22  L.  T. 
N.  S.  448,  18  W.  B.  815. 

(o)  White.  V.  Lancashire  Insuranoe  Co.,  27  Grant  (U.  O.)  61. 
Qp)  Tucker  v.  Provincial  Insurance  Co.,  7  Grant  (U.  C.)  122. 
(g')  Busteed  v.  West  of  England  Co.,  5  Ir.  CSi.  553. 
(r)  JBitt  V.  Washington  Marine,  41  Barb.  (N.  Y.)  353. 
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Privileged  communications. — There  seems  to  be  some  authority 
for  saying  that  the  communications  between  the  insurers  and  their 
agent  are  privileged  if  they  form  part  of  the  preliminary  investi- 
gation of  the  insurers  made  with  reference  to  the  case(s). 

Agents  for  two  companies. — An  agent  for  two  insurance  com- 
panies having  authority  from  one  to  accept  marine  risks  to  an 
amount  not  exceeding  15,000,  accepted  a  marine  risk  for  $7,700 
in  favour  of  that  company,  but  re-insured  for  $2,700  in  the  other, 
and  directed  a  clerk  to  enter  a  memorandum  to  that  effect  in  the 
books  of  the  second  company,  but  gave  no  notice  to  that  company 
until  after  a  loss  occurred.  The  re-insuring  company  was  held 
not  entitled  to  recover  back  the  amount  of  re-insurance  which  had 
been  paid  by  the  agent  on  a  loss,  without  proof  that  the  agent  acted 
maid  fide  in  effecting  the  re-insurance,  or  did  not  conform  to  the 
rules  of  his  principals  known  to  the  re-assured  (t). 

Settlement  of  premiums. — A  practice  of  the  agents  of  two  com- 
panies to  effect  re-insurances  without  immediate  payment  of  pre- 
miums, but  on  a  monthly  balance  of  accounts  unsanctioned  by  the 
company,  and  whereof  they  had  no  notice,  this  re-insurance 
account,  not  being  sent  up  to  headquarters,  is  not  binding  on  the 
companies  (u). 

Fire  and  life  assurances  are  carried  on  to  an  enormous  extent 
through  local  agencies,  and  not  by  direct  dealings  with  the  officers 
of  the  companies  at  their  headquarters  (x).  It  is  consequently 
of  the  highest  importance  to  those  dealing  with  such  agents,  and 
the  Courts  are  inclined  to  insist,  ^that  the  assured  should  not  run 
the  peril  of  the  agent  neglecting  strictly  to  perform  his  duty  («^) . 
For  if  a  policy  is  to  be  held  vitiated  because,  in  a  matter  of  which 
the  assured  is  ignorant,  the  agent  goes  beyond  his  authority,  no 
insurance    effected   through    an    agent    would    be    safe  (z).      In 

(s)  Pacifio  Mutual  Co.  v.  Suiters,  17  Lr.  Can.  Jur.  309.  See  Baker  v. 
Z.  S.  W  li.,  L.  E.  3  Q.  B.  91,  37  L.  J.  Q.  B.  53,  16  W.  K.  126.  Gramt  v. 
Etna  Co.,  11  Lr.  Can.  Bep.  128. 

(<)   Canadu  Insurance  Co.   v.   Western  Ittsurance  Co.,  26  Grant  (U.  C.)  264. 

(«)   Western  Insurance  Co.  v.  Provinoial  Insurance  Co.,  26  Grant  (U.  C)  561, 

Ix)  JIackie  V.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  E.  587. 

(y)  Wing  V.  Harvey,  5  De  G.  M.  &  G.  265,  23  L.  J.  Oh.  511,  23  L.  T.  0.  S. 
120,  18  Jur.  394,  2  W.  E.  379. 

(s)  Mackie  v.  European  Co.,  ubi  supra. 

P.  28 
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America,  however,  the  Courts  have  gone  so  far  as  to  hold  that 
where  the  insurance  agent  wrote  out  the  particulars  of  a  proposal, 
and  made  a  false  representation  as  to  the  facts  of  which  the 
assured  told  him  the  truth,  the  assured  could  not  prove  his  parol 
statement  as  against  the  written  falsehood,  and  could  not  therefore 
enforce  the  policy  (a).  The  agent  doing  this  was,  however,  by 
stipulation,  the  agent  of  the  assured.    . 

Agreement  to  grant  policy. — Specific  performance,  it  would 
seem,  may  be  had  of  an  agreement  to  grant  a  policy  of  assurance,, 
provided  that  the  agreement  be  made  on  behalf  of  the  company 
by  an  agent  properly  qualified  to  do  so  and  acting  within  the 
scope  of  his  authority.  But  an  ordinary  local  agent  has  no  autho- 
rity to  enter  into  a  contract  to  grant  a  policy  without  the  sanction 
of  the  directors  of  the  company.  He  is  merely  an  agent  to  receive 
and  submit  proposals  made,  and  to  inform  the  applicant  of  the 
decision  of  the  directors  on  his  proposal.  He  cannot  on  receiving 
the  premium  say  with  binding  effect  that  a  policy  shall  be  granted. 
And  if  an  applicant  trusts  such  an  agent  and  pays  him  the  premium 
before  receiving  the  policy,  he  has  no  equity  to  obtain  a  policy. 
It  would  be  otherwise  probably  with  a  renewal  premium  paid  to 
such  agent,  whose  receipt,  unless  otherwise  stipulated,  would  be 
a  good  discharge  to  the  assured.  If  the  premium  gets  to  the  com- 
pany's hands,  and  (from  whatever  reason)  they  are  not  bound  to 
issue  a  policy,  they  must  return  the  premium  (fe). 

Authority  to  receive  applications  is  not  authority  to  accept  them. 
— Power  to  solicit,  receive,  and  report  applications  will  not  imply 
power  to  accept  them  or  bind  the  company,  his  principals,  by 
stating  that  the  right  attached  at  a  certain  moment  (c).  Such  an 
agent  would  not  earn  his  commission  till  the  company  had  in- 
spected the  property,  or  otherwise  decided  on  the  character  of  the 
risk,  and  would,  in  fact,  be  a  mere  person  employed  to  obtain 

(a)  Eohrbach  v.  Germania  Fire  Ins.  Co.,  20  Am.  Rep.  451,  462,  but  see 
Swan  V.  Watertown  Ins.  Co.,  96  Perm.  37.  Planters  Go.  v.  Myers,  30  Am.  Bep. 
521. 

(6)  Linford  v.  Provincial  Cattle  Co.,  11  L.  T.  N.  S.  330,  5  N.  R.  29', 
10  Jur.  N.  S  1066,  34  Eeav.  291.  Henry  v.  Agricultural  Mutual  Insurande 
Co.,  11  Grant  (U.  0.)  125.     1  Lindley  on  Partnership  248. 

(o)  Stockton  V.  Firetrmn's  Ins.  Co.,  39  Am.  Bep.  277,  33  La.  Am.  577. 
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business.  Even  if  he  has  power  also  to  receive  or  remit  premiums, 
this  will  not  entitle  him  to  give  credit  for  the  renewal  premium 
beyond  the  time  limited  in  the  policy  (d). 

Company  bound  by  local  agenl  acling  with  authorit'y. — The 
local  agent  of  an  insurance  company  must  be  treated  as  their  agent 
to  communicate  with  persons  effecting  insurances,  and  what  he 
says  or  does  in  that  capacity  within  the  usual  limits  of  such  agency, 
must  be  held  binding  on  the  company  (e). 

Notice  to  a  local  agent. — Delivery  to  local  agents  of  notice  of 
fire  is  sufficient  within  a  condition  requiring  notice  to  the  company 
unless  the  policy  otherwise  stipulates  (/) . 

Notice  to  be  given. — Notice  to  a  local  agent  will  be  useless  when 
the  notice  ought  to  be  given  at  the  head  office  {g).  Verbal  notice 
will,  however,  suffice  if  not  stipulated  against  Qi) . 

Verbal  notice. — Notice  to  an  agent  if  he  has  power  (i)  to  receive 
such  notice  will  bind  the  company,  even  though  the  agent  received 
such  notice  in  a  different  capacity,  and  never  communicated  it  to 
his  principals  (fc).  Mere  knowledge  privately  obtained- by  a  party 
connected  with  the  company  will  not  suffice  (Z) .  The  notice  as 
regards  fire  policies  need  not  be  in  writing  (m)  unless  so  stipulated. 

Notice  to  directors. — Notice  to  directors  must  be  given  to  them 
as  such  (n) . 

Waiver  of  forfeiture. — An  agent,  of  course,  cannot  waive  a 
forfeiture  (o)  in  the  face  of  a  condition  in  the  policy  that  it  shall 

(rf)  Criichett  v.  Amerimn  Insurance  Co.,  36  Am.  Eep.  230,  53  Iowa  40i, 
and  American  cases  there  collected.  Busteed  \.  W .  of  England,  5  It.  Ch.  653. 
London  and  Lancashire  v.  Fleming,  (1897),  App.  Gas.  459. 

(e)  Penley  v.  Beacon  Ins.  Co.,  7  Grant  (U.  C.)  130. 

(/)  Pep^tt  V.  North  British  and  Meroantile,  1  Rusa.  &  Gedd.  (N"ov.  Sco.) 
219.    Butterworth  v.  Western  Insurance  Co.,  132  Mass.  489. 

(y)  Hendrickson  v.   Queen  Insurance  Co.,  31  U.  O.  (Q.  B.)  547. 

(A)  North  British  Insurance  v.  Ilallett,  7  Jur.  N.  S.  1263,  9  W.  R.  880. 

(i)  Ex  parte  Hennessy,  1  Connor  &  Lawson  (Ir.)  559. 

Qe)  Gale  v.  Lewis,  9  Q..  13.  730,  16  L.  J.  Q.  B.  119. 

(V)  Thompson  v.  Speirs,  13  Sim.  469. 

(m)  Gale  v.  Lewis,  supra,  wliere  no  written  notice  waa  given. 

(«)   Hawthorne's  Case,  31  L.  J.  Ch.  625,  6  L.  T.  N.  S.  574,  10  W.  R.   572. 

<o)  Jacobs  V.  Equitable,  17  U.  O.  (Q.  S.)  35,  18  do.  14,  19  do.  250. 

28  (2) 
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not  attach  until  the  premium  is  paid,  and  that  only  the  president 
or  secretary  should  waive  a  forfeiture  (p). 

But  ii  the  directors  receive  premiums  through  a  local  agent 
after  a  forfeiture,  the  policy  will  be  valid  (q) . 

Although,  as  a  rule,  an  agent  cannot  Avaive  a  forfeiture,  it  may 
be  done  under  special  circumstances,  as  in  the  following  case:  — 
By  the  non-payment  of  renewal  premium  at  the  stipulated  time  a 
policy  of  life  insurance  became  forfeited.  The  policy  provided 
that  payment,  if  made  when  overdue,  would  not  be  considered  as 
continuing  the  policy  unless  the  insured  was  in  good  health  at  the 
time,  but  by  the  practice  of  the  company  the  agents  might  receive 
payment  of  such  premiums  and  issue  the  renewal  receipts  within 
thirty  days  after  the  stipulated  time,  provided  the  insured  was  then 
in  good  health. 

Meaning  of  proviso  as  to  insured  "  being  in  good  health,"  and 
waiver  by  agent. — It  was  held  that  the  proviso  as  to  the  insured 
being  in  good  health  did  not  apply  to  his  actual  state,  but  to  the 
general  understanding  of  the  parties  and  their  consequent  action 
thereon.  Where,  therefore,  at  the  time  of  paying  the  premium  to 
and  the  giving  of  the  receipt  by  the  agent,  the  insured  had  in  fact 
received  an  injury  which  soon  after  resulted  in  death,  but  it  clearly 
appeared  that  no  danger  was  anticipated  by  either  the  insured  or 
his  medical  attendant,  or  by  the  company  themselves,  who  had 
made  inquiry  and  had  full  knowledge  of  his  condition,  it  was  held 
that  the  payment  was  good  and  the  forfeiture  waived  (r). 

The  delivery  of  a  policy  by.  a  general  agent  and  the  acceptance 
by  him  of  the  first  premium  with  knowledge  that  the  insured  is 
ill,  is  a  waiver  of  a  clause  in  the  policy  that  no  contract  shall  arise 
unless  the  policy  is  delivered  "during  the  good  health"  of  the 
insured  (s) . 

Waiver  by  agent  of  defence  to  claim  on  policy. — And  where 
after  the  death  of  the  assured  and  with  knowledge  of  facts  which 

{p)  Calhoun  V.  Union  Mutual,  3  Pugsley  &  Burb.  (New  Bruns.)  13,  23. 
Butterworth  v.   Western,  132  Mass.  49. 

(q-)  Wing  v.  Harvey,  5  De  G.  M.  &  G.  205,  23  L.  J.  Ohi.  511,  18  Jur.  394, 
23  L.  T.  120,  2  W.  R.  370. 

(r)   Campbell  v.  National  Life  Co.,  24  U.  C.  (O.  P.)  133. 

(s)  Ames  V.  Manh-attan  Co.,  40  Hun.  (N.  Y.)  465.  Stna  Life  v.  Smith, 
83  Fed.  Bep.  440. 
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might  have  been  ploaded  by  the  company  in  avoidance  of  the  policy 
the  agent  who  issued  the  policy  received  from  the  beneficiary  the 
mipaid  premium,  it  amounted  to  a  waiver  of  such  defence  (t). 

Condition  that  waiver  to  be  endorsed  on  policy. — A  stipulation 
that  an  agent  shall  not  waive  any  conditions  of  the  policy,  unless 
the  waiver  be  endorsed  thereon  in  writing,  does  not  apply  to  con- 
ditions to  be  performed  after  the  loss  is  incurred  (u),  and  where 
the  plaintiff  effected  a  semi-tontine  life  policy  for  5,000Z.  through 
the  agent,  who  stated  in  writing  that  the  cash  value  would  be 
7,390Z.  at  the  end  of  fifteen  years,  and  the  policy  stated  that  none 
of  its  terms  could  be  altered  except  by  an  agreement  signed  by  one 
of  certain  officers  other  than  the  agent,  at  the  end  of  the  period 
the  defendants  contended  that  under  the  policy  only  6,1061.  was 
due,  and  they  were  held  not  liable,  the  statement  of  the  agent 
being  expressly  excluded  {v). 

What  constitutes  waiver  of  express  condition. — To  constitute  a 
waiver  of  an  express  condition  of  a  written  contract,  there  must 
be  evidence  that  the  sub j  ect-matter  of  the  waiver  was  in  the  minds 
of  the  parties  at  the  time,  and  that  it  was  consciously  and  purposely 
done  (x). 

Inspector  cannot  dispense  with  prohibitory  conditions. — An  in- 
spector of  risks  cannot  dispense  with  conditions  relating  to  the 
keeping  of  prohibited  or  highly  hazardous  goods  either  at  all  or 
largely  in  excess  of  the  allowable  quantities,  or  to  a  mis-description 
of  the  mode  of  heating  or  the  precautions  required  in  case  of  steam 
being  used,  or  with  respect  to  chimneys  or  stove-pipes,  or  the 
deposit  of  ashes,  or  the  proximity  of  dangerous  places  (y) . 

Ejfeci  on  companies  of  their  agents  filling  up  applications. — If 
in  every  case  the  proposals  for  a  contract  of  insurance  emanated 

(f)  Cotton  V.  Fidelity  and  Casual,  41  Fed.  Rep.  506. 

(«)  Harrison  v.  German-Amerioan,  S;e.,  67  Jed.  Hep.  577. 

{v)  Horncastle  v.  The  Equitable  Lije  Assurance  Assn.  of  the  V.  S.  (1906), 
22  T.  L.  R.  735,  C.  A.  Commerford  v.  T\fi,e  Britannic  Ins.  Co.  (1908;,  -JA 
T.  L.  R.  593. 

(«)  Hartford  Fire,  #o.  v.  SiruM,  66  Fed.  Rep.  493.  Meeoh  v.  NationaC 
Accident  Society,  50  Hun.  N.  Y.  148.  Rioe  v.  Fidelity,  #c.  Co.,  103  Fed.  R«p. 
427.     See  also  supra,  p.  175  et  seq. 

(y)  Mason  v.  Hartford  Fire  Co.,  37  U.  C.  (Q.  B.)  437,  441. 
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from  the  would-be  assured,  probably  no  question  could  arise  as  to 
the  dealings  of  insurance  agents  with  such  applications.  But 
often  (and  especially  in  America  and  the  colonies)  the  companies' 
agents  solicit  insurance  and  fill  in  the  applications  of  the  assured, 
and  much  litigation  has  arisen  and  many  precautions  have  been 
taken  by  the  companies  to  avoid  the  consequences  of  such  act  on 
the  part  of  the  agents.  In  some  cases  it  is  declared  that  if  the 
agent  fills  in  the  proposal  he  shall  be  deemed  the  applicant's 
agent  (z) .  In  others  he  is  privately  forbidden  to  fill  in  the  pro- 
posal. In  the  former  case  the  insurer  is  exempted  from  the 
liability  for  his  agent's  mistakes  which  would  otherwise  fall  on 
him  (a). 

Even  where  an  agent  is  made  the  agent  of  the  applicant  for 
the  purpose  of  filling  in  the  proposals,  this  will  not  in  every  case 
bind  the  assured  to  what  the  agent  puts  "down  (b).  Thus  where 
the  assured,  to  the  question  of  incumbrances,  began  to  tell  about 
a  mortgage,  but  was  stopped  by  the  agent,  who  said  this  was  im- 
material, the  insurance  being  on  chattels,  and  the  agent  wrote 
down  for  an  answer  "  None,"  the  Court  of  Common  Pleas  in  Upper 
Canada  held  that  the  assured  had  made  no  misrepresentation  and 
could  recover  (c) . 

In  a  case  where  the  plaintiff  effected  an  insurance  through -the 
agent  of  the  company  against  liability  to  his  workmen  under  the 
Workmen's  Compensation  Act,  1897,  the  agent  knew  that  the 
plaintiff  was  a  joiner  and  builder,  and  he  filled  up  a  proposal  form 
describing  the  plaintiff  simply  as  a  joiner.  The  plaintiff  did  not 
read  the  form,  but  on  seeing  the  policy  he  objected  to  the  omission, 
and  the  agent  obtained  the  permission  of  the  chief  clerk  at  the 
branch  office  for  the  district  to  add  the  words  "  and  builder  "  after 
the  word  joiner.     The  plaintiff  then  paid  the  premium,  but  no 

(a)  Naughter  v.  Ottawa  Agency  Insurance  Co.,  43  U.  C.  (Q.  .B.)  121. 
iSowden  v.  Standard  Insurance  Co.,  44  U.  C.  (Q.  B.)  95.  Bleakeley  v. 
Niagara  District  Mutual  Fire  Insiirance  Co.,  16  Grant  (U.  C.)  198.  Somers 
V.  AthencBum  Co.,  9  Lr.  Can.  Bep.  61,  3  Lr.  Can.  Jur.  67. 

(«)  Parsons  v.  BiyiMld,  13  Sim.  518,  15  L.  J.  Ch.  379,  7  Jur.  591.  Ex 
parte  Forbes  #  Co.,  19  Eq.  485,  44  L.  J.  Ch.  761,  23  W.  R.  464.  See  also 
supra,  p.  23  et  seq. 

(i)  G-olding  v.  Royal  London  Auxiliary  (1914),  30  T.  L.  E.  350.  Thornton- 
Smith  V.  Motor  Union  (1913),  30  T.  L.  R.  139. 

(c)  Ashvwrth  V.   Victoria  Mutual  Ins.  Co.,  20  U.  O.  (C.  P.)  434. 
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communication  in  the  matter  was  sent  to  the  head  office.  A  work- 
man in  the  plaintiff's  employment  having  been  injured,  the  plaintiff 
paid  him  compensation  under  the  Act  and  claimed  the  amount  from 
the  company,  who  were  held  liable  because  by  receiving  jiremiums 
they  were  estopped  from  denying  the  agent's  authority  to  alter  the 
contract,  and  because  the  contract  was  negotiated  with  a  joiner  and 
builder  and  the  knowledge  of  the  agent  must  be  considered  that 
of  the  company  (d) . 

A  provision,  in  the  application  and  policy,  that  no  agent  can 
waive  provisions  of  the  policy,  will  not  protect  the  insurance  com- 
pany where  the  applicant  truly  states  the  facts  and  then  answers 
according  to  the  agent's  advice  (e) . 

Effect  of  tear  on  foreign  agency. — The  authority  of  an  agent 
appointed  by  the  general  agents  and  local  board  of  directors  in  the 
City  of  New  York  of  an  English  insurance  company  was  held  not 
revoked  or  suspended  by  the  existence  of  the  state  of  war  arising 
from  the  secession  of  the  Southern  States.  But  this  went  on  the 
ground  that  the  insurers  were  domiciled  abroad,  and  the  New  York 
board  were  merely  their  agents  with  a  revocable  authority  {f) .  The 
contract  of  agency  was  with  a  principal  of  neutral  domicile,  and 
therefore  unaffected  by  the  war  {g) .  Payments  of  premiums  to 
such  agents  after  war  begun  would  bind  the  insurers  (Ji) . 

What  indorsements  agent  can  make. — In  England  agents  of  fire 
insurance  companies  are  usually  authorised  to  make  indorsements 
on  policies  in  cases  of 

(a)  Removal  (i). 

(b)  Transfer  of  a  sum  assured  to  a  like  risk. 

(c)  Permission  to  insure  in  another  office. 

(d)  Alteration  of  the  name  of  the  assured  if  it  be  incorrectly 

stated  in  the  policy. 

(e)  Change  of  firm. 

{d')  Holmi'-orth,  v.  The  Lancashire  and  Yorkshire  Ins.  Co.,  23  T.  L.  R.  521, 
Bray,  J. 

(e)  Slandvr'j  Life  and  Accident  v.  Fraser,  76  Fed.  Rep.  705. 
(/)  Robinson  v.  International  Life  Ins.  Co.,  42  N.  Y.  54. 
(?)  Ibid.     Seton  v.  Law,  1  Johnson  (N.  Y.)  1. 
(A)  Mo.rtinv.  International  Life,  62  Barbour  (N.  Y.)  181. 
(?)  Chalmers  v.  Mutual  Wire  Co.,  3  Lr.  Can.  Jur.  2. 
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(f)  Notice  of  a  mortgagee's  interest  in  a  policy  or  of  a  charge 

thereon . 

(g)  Marriage,  purchase  {]),  or  gift. 

In  cases  of  sale,  satisfactory  evidence  will  be  required  of  the 
assent  of  the  i assured. 

Interim  receipts  cannot  be  signed  by  agent's  agent. — The  agent 
of  an  insurance  company  authorised  to  sign  interim  receipts  for 
premiums  cannot  delegate  his  functions,  and  if  he  engages  another 
person  to  take  risks  for  him,  interim  receipts  signed  by  the  latter 
do  not  bind  the  company,  unless  by  subsequent  ratification  on  the 
part  of  the  company  or  its  agents  (fc). 

Contracts  of  insurance  by  agents  generally  valid  until  rejected. 
— If  an  agent  has  power  to  enter  into  contracts  of  insurance  which 
may  or  may  not  be  approved  at  headquarters,  they  are  valid  till 
receipt  of  notice  of  rejection  and  return  of  the  premiums  paid,  and 
it  seems  to  make  no  difference  if  the  agent  employs  sub -agents  in 
getting  assurances.  If  he  does,  their  receipt  for  premiums  binds 
the  agent  as  much  as  if  signed  by  him  (l).  For  though  an  agent 
cannot  delegate  his  authority  to  "  another  person,  he  is  entitled 
to  perform  and  must  perform  a  great  number  of  his  acts  and 
functions  through  the  aid  of  persons  to  whom  he  delegates  his 
authority;  and  acts  done  by  such  aid,  -if  proper  and  within  the 
scope  of  his  authority,  will  be  his  acts  "  (m). 

Company  liable  for  agent's  fraud. — An  insurance  company  may 
be  liable  for  the  fraud  of  their  agents  acting  within  the  scope  of 
their  authority,  at  least  to  the  extent  of  the  gains  of  the  company 
obtained  by  the  agent's  act.  This  liability  seems  to  be  based  on 
the  ground  that  "  every  person  who  authorises  another  to  act  for 
him  in  the  making  of  any  contract  undertakes  for  the  absence  of 
fraud  in  that  person  in  the  execution  of  the  authority  given  as 
much  as  he  undertakes  for  its  absence  in  himself  when  he  makes 

(/)  Frost  V.  Liverpool,  Londcm  atid  Globe,  2  Hannay  (New  Bruns.)  378. 

(Jc)  Surrcmers  v.  Commercial  Union,  6  Canada  (S.  C.)  19.  But  see  Rossiter 
V.  Trafalgar  Life,  27  Beav.  377. 

(l)  Bossiter  v.  Trafalgar  Life  Co.,  27  Beav.  377,  affd.  on  appeal.  MaeMe 
V.  European  Co.,  21  L.  T.  N.  S.  102,  17  W.  E.  987. 

('/«)  Hossiter  v.  Trafalgar  Life  Co.,  27  Beav.  377,  381. 
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the  contract  "  {n).  The  agent  and  principal  will  in  such  a  case  both 
be  liable  i^o),  and  the  same  would  be  the  case  if  a  sub-agent  commits 
a  fraud  and  the  agent  profits  by  it  {p) . 

Policy  procured  hij  fraud— But  the  holder  of  a  life  policy  pro- 
cured through  the  fraud  of  the  company's  agent  may  ,not  retain 
such  policy  after  knowledge  of  the  fraud  simply  because  .such 
knowledge  did  not  come  to  him  until  after  payment  by  him  of  the 
first  premium,  and  delivery  to  him  of  the  policy  (g) . 

No  liability  falls  upon  an  insurance  company  for  fraud  or  mis- 
representation of  the  secretary  or  any  other  agent  outside  the 
business  of  the  company  or  the  ordinary  scope  of  his  duties  (r),  and 
knowledge  of  an  insurance  agent  obtained  otherwise  than  through 
such  agency  does  not  affect  the  company  (s) . 

Company  compellable  to  issue  policy  if  premium  paid. — If  an 
interim  receipt  be  delivered  by  an  agent  fully  authorised  thereto  {t), 
and  containing  a  promise  to  issue  a  policy  in  so  many  days  {u), 
and  the  insurers  neither  do  so  in  the  time  nor  refund  the  premium, 
they  wiU  be  held  bound  as  if  they  had  issued  the  policy  {v),  or  be 
made  to  issue  the  policy  {x). 

Adoption  of  contract. — An  insurance  company  cannot  adopt  con- 
tracts made  by  its  agents  which  are  not  witliin  the  scope  of  the 
company's  business.  Thus  a  company  formed  for  life  assurance 
cannot  undertake  marine  insurance,  and  even  if  contracts  of  marine 
insurance  are  granted  and  for  a  time  treated  as  binding,  the  Courts 
will  not  allow  recovery  tliereon,  but  will  order  the  premiums  to  be 
repaid  or  allow  them  to  be  proved  for  in  the  winding  up  («/) . 

(«)  Per  Bramwell,  L.J.,  in  Weir  v.  Bell,  3  Ex.  D.  238,  245,  47  L.  J.  Ex. 
704,  38  L.  T.  N.  S.  92«,  26  W.  B.  746. 

(o)  Per  Coekburn,  C.J.,  in  same  case,  p.  248. 

{p)  C'ullen  V.  Thomson's  Trustees,  4  Macqueen  H.  L.  424. 

(?)  Xev'  York  Life  v.  Fletcher,  117  U.  S.  Rep.  519. 

(r)  Partridge  v.  Albert  Life  Co.,  16  S.  J.  19'9.  Pinchin  v.  Realm  Ins.  Co., 
C.  A.  (Feb.  1884).     Gifard  v.  Queen  Ins.  Co.,  1  Hannay  (New  Bruns.)  462. 

(s)    Union  Natio-iud  Baltic  v.   German  Ins.   Co.,  71  Fed.  Rep.  473. 

(0  Mead  v.  Davidson,  3  A.  &  E.  303,  309. 

(«)  Mackie  V.  JEirropean  Co.,  21  L.  T.  N-  S.  102,  17  W.  R.  987. 

(v)  Paterson  v.  lloy<il  Ins.  Co.,  14  Grant  (U.  C.)  169. 

(«)  Albion  V.  MilU  Ins.  Co.,  4  O.  S,.  C.  (1st  series)  575,  3  W.  &  S.  (So.) 
218,  1  Dow  &  a.  H.  Lt.  342.  Christie  v.  mnh  British  Ins.  Co.,  3  C.  S.  O. 
(1st  series)   519.     Mead  v.   Lavirhon,  supra,  note   {€). 

(y)  Re  Phoenix  Life  Ins.  Co.,  Burgess  and  Stock's  Case,  2  J.  &  H.  441,  31 
L.  J.  Ch.  749,  10  W.  B.  816. 
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Nor  can  one  company  adopt  tine  policies  granted  by  another 
company,  unless  powers  in  that  behalf  are  given  in  the  deed  of 
settlement  and  executed  conformably  therewith  (z) . 

Ratification. — But  where  a  policy  is  intra  vires,  so  far  as  the 
company  is  concerned,  though  not  within  the  scope  of  the  agent's 
authority,  the  company  can  ratify  the  policy.  Some  policies  may 
be  ratified  by  the  directors — those  which  they  could  themselves  have 
made .  Some  which  even  they  cannot  ratify  may  be  ratified  by  the 
shareholders,  if,  though  outside  the  authority  of  the  directors, 
they  are  permissible  by  the  constitution  of  the  insurance  company. 

Where  a  local  agent  agrees  to  grant  a  policy,  receives  and  remits 
the  proposal  and  premium,  and  the  directors  accept  the  premium, 
this  will  amount  to  ratifying  the  agreement  (a) .  In  England 
they  are  bound  under  penalty  to  issue  a  policy  within  twenty- 
one  days  of  receiving  the  premium  (b). 

Company  can  ratify,  after  loss. — Where  a  policy  has  been  effected 
by  an  agent  without  authority,  it  may  be  ratified  by  the  principals 
even  after  a  loss  has  happened.  The  rule  is  well  established. as  to 
marine  insurance,  though  it  does  not  accord  with  the  general  prin- 
ciple that  ratification  can  only  be  effectual  when  he  who  ratifies 
could  at  the  time  when  he  so  ratified  have  made  the  original  con- 
tract (c) .  And  there  seems  no  reason  why  the  rule  should  not 
apply  to  insurance  other  than  marine;  but  since  it  is  mainly  based 
on  mercantile  custom  and  convenience,  it  is  somewhat  doubtful 
whether  it  \\ould  be  applied  by  the  Courts  to  insurances  not  purely 
commercial.  This  has,  however,  been  done  in  Canada,  where  it 
has  been  held  that  an  assured  could,  after  loss  by  fire,  ratify  a 
policy  effected  for  him  in  a  company  other'  than  that  to  which 
he  had  applied,  and  the  analogies  of  marine  insurance  were 
followed  (d) . 

(a)  Bra  Assurance  Qo-.,  1  Be  G.  J.  &  S.  29,  2  J.  &  H.  400,  1  H.  &  M.  072, 
30  L.  J.  Oh.  137,  3  L.  T.  N.  S.  314,  9  W.  R.  67,  11  W.  B.  204,  320. 

(a)  Paierson  v.  Eo"^al  Ins.  Co.,  14  Grant  (U.  C.)  169. 

(6)  33  &  34  Vict.  c.  97,  s.  118  (1). 

(o)  WilUams  v.  Sorth  Chim  Insurance  Co.,  1  C.  P.  D.  757,  35  L.  T.  N.  S. 
884. 

(d}  Giffard  v.  Queen  Insurance  Co.,  1  Hannay  (New  Brans.)  432.  Or/den 
V.  Montreal  Fire  Co.,  3  U.  0.  (C.  P.)  497,  a  very  full  case. 
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Where  a  person  not  himself  interested  in  a  thing  insures  it,  or 
directs  its  insurance  on  account  of  (e),  or  intends  the  insurance  to. 
protect  the  interest  of,  a  person  really  interested  (/),  the  lattjr  may 
ratify  the  act  of  'the  former,  and  adopt  the  policy  and  take  the 
benefit  thereof  {g) ;  but  if  such  an  insurance  was  not  on  behalf  of 
and  ratified  by  another,  it  would  be  void  for  want  of  interest  Qi) . 

A  Danish  ship,  after  an  embargo  had  been  laid  on  Danish  ships 
by  an  Order  in  Council,  but  before  such  order  came  to  the  know- 
ledge of  the  captors,  was  captured  on  speculation  by  a  British  vessel 
of  war.  The  prize  was  insured  by  directions  of  the  captors  in  a 
policy  for  the  benefit  of  all  concerned.  The  Court  held  that  the 
policy  enured  to  the  benefit  of  the  King,  who  had  the  right  to  adopt 
and  did  adopt  the  capture,  and  who  had  by  the  captors  lawful 
possession  of  the  prize,  and  who,  if  possession  had  been  wrong- 
fully taken,  would  have  been  bound  in  honour  to  make  restitution  or 
compensation  to  the  injured  party  (i).  If  the  policy  had  been 
made  on  account  of  the  captors,  it  would  have  been  void  for  want 
of  interest  (/c),  since  they  could  only  capture  lawfully  for  the 
King,  or  the  seizure  was  piratical  {I) . 

* 

Effect  of  direction  to  insure  on  another's  account. — And  in  the 
same  case  it  was  decided  that  direction  to  insure  property  on 
A.'s  account  does  not  amount  to  an  allegation  that  A.  has  interest 
in  the  property,  but  only  to  a  direction  to  insure  for  the  benefit  of 
those  concerned,  and  charge  the  premiums  in  account  with  the 
person  directing  the  insurance.  Such  direction  must  be  for  those 
concerned,  and  within  the  scope  of  such  an  agent's  agency,  and  in 
the  particular  case  the  agent  was  held  to  be  an  agent  on  behalf  of 
the  Crown,  being  appointed  to  act  by  servants  and  agents  of  the 
Crown  responsible  to  the  Crown  for  the  captured  vessel,  and  having 
themselves  no  interest  of  their  own  therein  in  respect  of  which 
they  could  appoint  an  agent  (m) . 

(«)  14  Geo.  III.  c.  48,  s.  2. 

(/)  Ogden  v.  Montreal  Ins.  Co.,  3  U.  O.  (C.  P.)  497. 

(V)  Lucena  v.  Craufurd,  2  B.  &  P.  269,  1  Taunt.  325.  Wolf  v.  Tlorncrintle, 
1  B.  &  P.  316.  Stirling  v.  Vaughan,  11  East  619.  Routh  v.  Th<cmison,  13  East 
274.  (A)  Routh  V.  Thomson,  sv/pra. 

(0  Same  case,  289,  per  Bayley,  J.         (A)  Ihid. 

(J)  Same  case,  p.  284,  per  EUeuborough,  O.J. 

im)  IHs  was  a  case  of  constructive  agency:  per  Dampier,  J.,  in  Hagedom 
V.  Oliverson,  2  M.  &  S.  at  493.     Co-nj  v.  Patton  (1874),  L.  El.  9  Q.  B.  577. 
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Insurance  for  another  without  authority. — Hagedorn  v.  Oliver- 
son  (n)  is  an  extreme  instance  of  the  same  rule.  The  Court  there 
•decided  that  a  man  had  a  right  to  effect  a  policy  on  the  chance  of  its 
being  adopted,  certainly  for  those  actually  interested,  and  possibly 
for  those  who  might  subsequently  become  interested,  and  that  a 
person  interested,  though  it  was  purely  optional  with  or  at  most 
only  morally  binding  upon  him  to  adopt,  could  by  doing  so  become 
privy  to  the  policy  and  sue  upon  it  (o) .  The  man  who  effected 
the  insurance  and  paid  the  premiums  risked  them,  as  he  was  acting 
outside  the  scope  of  his  agency  (p),  nor  could  he  at  any  time  before 
the  risk  ended  have  recovered  the  premiums  back,  as  the  insurer 
•could  have  answered  that  the  persons  beneficially  interested  were 
still  entitled  to  adopt  the  policy  (g) . 

In  America  it  has  been  held  that  where  a  warehouseman 
covered  by  insurance  his  own  goods  and  others  whereof  he  was 
bailee,  he  could  not  defeat  an  action  by  the  bailor  for  a  share  of 
the  insurance  on  the  ground  that  he  did  not  authorise  the  policy 
or  know  till  after  loss  that  the  policy  existed,  and  failed  to  ratify 
the  warehouseman's  acts  before  loss  paid  (r). 

Bailor  cannot  recover  where  policy  only  covers  assured' s  loss. — 
But  if  such  an  insurance  does  not  in  the  event  cover  more  than  the 
loss  suffered  in  respect  of  the  bailee's  own  goods,  the  bailor  will 
not  be  entitled  to  any  part  of  the  proceeds  of  the  policy  (s).  And 
in  an  insurance, effected  by  A.  on  tb.e  goods  of  B.  without  the  know- 
ledge of  B.,  B.  cannot  adopt  the  contract  of  insurance  after  the  loss 
has  occurred  (t). 

Renewed  policy  must  be  conformable  to  the  agreement  to  grant 
■original  policy . — If  an  insurance  agent  agrees  to  grant  a  general 
policy  and  to  renew  the  same,  the  renewal  refers  to  the  original 
agreement,  and  not  to  a  policy  not  conformable  to  the  agreement, 
issued  but  not  shown  to  the  assured;  and  the  insurers,  if  they  have 

(»)  2  M.  &  S.  492,  per  Bayley,  J. 
(o)  Same  case,  per  EUenborough,  C.J.,  490. 
(jo)  Per  Danipier,  J.,  493. 
(?)  Per  Bayley,  J.,  49-2. 

(r)  Home  I^isurance  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  (3  Otto) 
527.    Snmv  v.  Carr,  61  Ala.  363,  32  Am.  Rep.  3. 

(s)  Dalgleish  v.  Buchamn,  16  C.  S.  C.  332,  26  Sc.  Jur.  160. 
(f)  Ferguson  v.  Aberdeen  Parish  Council,  (1916)  S.  O.  715,  718. 
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not  power  to  grant  a  policy  according  to  contract,  will  be  liable 
in  damages  for  holding  out  that  they  could  (m)  . 

Agents  for  effecting  policy  and  adjusting  loss  not  same.— The- 
agents  for  effecting  policies  and  for  adjusting  losses  are  not  neces- 
sarily the  same  (v) . 

Agent  of  the  assured. — The  agents  of  the  assured  are  of  two 
kinds — 

(1)  Those  commissioned  by  or  who  undertake  to  obtain  in- 
surance for  him. 

(2)  Those  to  whom  he  makes  reference  for  purpose  of  informa- 
tion necessary  for  the  guidance  of  the  insurers  in  deciding  whether 
they  will  or  will  not  issue  a  policy  (x) . 

The  first  class  includes  insurance  brokers  and  other  persons,  e.g., 
solicitors,  and  those  who  act  for  others  in  obtaining  policies  (y). 

Agent  negligently  insuring,  himself  liable. — If  a  party  under- 
takes to  procure  or  renew  a  policy  for  another,  and  proceeds  to 
carry  his  undertakings  into  effect  by  getting  a  policy  underwritten^ 
but  does  it  so  negligently  or  unskilfully  that  no  benefit  can  be 
derived  from  the  intended  insurance,  he  will  be  liable  to  an  action 
at  the  suit  of  the  person  for  whom  he  undertook  the  duty,  even 
though  he  received  no  consideration  for  doing  so  {z),  but  delay  until 
the  next  day  after  receiving  instructions  has  been  held  by  a  jury  not 
negligent  (a) . 

Failure  to  effect  a  policy  which  usually  excepted  the  risk. — In 
Canada  agents  were  held  not  liable  for  failing  to  procure  a  policy 
undertaking  the  risk  of  loss  by  improper  navigation,  it  being  proved 
that  the  usual  form  of  policy  there  granted  excepted  such  risk,  and 
that  no  special  instructions  had  been  given  (&). 

(u)  Albion  Ins.  Co.  v.  Mills,  3  Wils.  &  Shaw  (So.  App.)  218,  1  Dow  &  01. 
H.  L.  342. 

(r)  See  Roke-i  v.  Amazon  Fire,  51  Maryland  512. 

{x)  See  per  Lord  Campbell  in  Wheelton  v.  Hardisty,  8  E.  &  B.  232,  269, 
27  L.  J.  Q.  B.  341,  31  L.  T.  303,  6  W.  R.  539,  3  Jur.  N.  S.  1169. 

{y)  As  to  their  powers,  see  Xenos  v.  fVicMam,  L.  R.  2  H.  L.  396^  36 
L.  J.  Ex.  313,  16  L.  T.  N.  S.  800,  16  W.  R.  38. 

(z)  Wilkinson  v.  Coverdale,  1  Bsp.  75. 

(g)  Buma.'i  v.  Wylie,  22nd  May,  1883,  in  Q.  B.  D.  See  also  Niool  v.  Brown, 
Diet,  of  Detiisions  (So.)  vol.  xvii.  p.  7089. 

(&)  Gooderham  v.  Marlett,  14  U.  0.  (Q.  B.)  228. 
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Own  insurer. — If  a  man  on  being  requested  to  effect  a  policy 
says  he  will  be  his  own  insurer,  this  does  not  make  him  an  insurer 
for  the  owner,  nor  liable  as  an  agent  who  has  undertaken  to  insure, 
tut  simply  means  that  he  will  not  insure  his  own  interest  in  the 
goods  (c). 

Commission. — An  agent  to  effect  an  insurance  is  not  entitled 
to  receive  a  commission  from  the  insurers  and  the  assured,  and  if 
he  does  so  the  assured  may  recover  the  amount  from  him  {d),  unless 
he  has  acquiesced  in  the  receipt  by  the  agent  of  such  commission. 

Discount. — If  discount  be  allowed  for  prompt  payment,  it 
belongs  to  the  principal  and  not  to  the  agent  (e) . 

Fraud  or  misrepresentation  of  agent. — Misrepresentation  made 
by  the  assured's  agent  (whether  due  to  fraud  or  negligence)  in  pro- 
curing a  policy  is  equally  fatal,  whether  made  with  the  knowledge 
and  consent  of  the  principal  or  not,  since  in  either  case  the  ground 
is  the  same,  that  the  underwriters  are  deceived  (/) . 

Notice  to  assured's  broker. — Notice  to  the  assured's  broker  will 
not  be  notice  to  the  insurer  (g),  but  the  knowledge  of  the  agent 
may  bind  his  principal  (/i) .  Any  receipt  of  premiums  by  a  district 
manager  with  full  knowledge  of  the  facts  may  amount  to  waiver 
by  the  office  of  the  objection  that  there  had  been  a  non-disclosure  of 
a  material  fact  (i) . 

Statements  of  referees,  dc,  not  analogous  to  those  of  brokers.— 
There  is  no  analogy  between  the  statement  of  the  life  or  the  referees 
in  the  negotiations  for  a  life  insurance  and  the  statements  by  an 
insurance  broker  to  underwriters  by  which  he  induces  them  to  sub- 
scribe the  policy  (;') . 

(c)   Gooderham  v.  Marlett,  li.TJ.  C.  (Q.  B.)  228. 

Id)  Cop-p  V.  Lynch,  26  S.  J.  348,  361. 

(e)   Queem  of  Spain  v.  Parr,  39  L.  J.  Oh.  73. 

(/)  FitzHerbert  v.  Mather,  1  T.  R.  12;  and  see  per  Story,  J.,  Carpenter  v. 
American  Irisurance  Co.^  1  Story  Hep.  57. 

((/)  M'Lachlan  v.  Etna,  4  Allen  (New  Brans.)  173. 

(A)  Lynch  v.  Bunsford,  14  Bast  494.  Bawden  v.  London,  Edinburgh,  i'C, 
<1892)  i  Q.  B.  534. 

(»)  Ayrey  v.  British  Legal,  §c.,  (1918)  1  K.  B.  136. 

0)  Wheelton  v.  HanUsty,  8  E.  &  B.  232,  270,  par  Campbell,  O.J.,  27  L.  J. 
Q.  B.  241,  5  W.  E.  784,  6  W.  B.  539,  31  L.  T.  Oi.  S.  303-,  3  Jur.  >f.  S.  1169. 
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The  "  life  "  is  the  agent  of  insured,  when  referred  to  btj  him.— 
If  reference  is  made  to  the  person  on  whose  life  a  policy  is  sought 
for  an  answer  to  a  particular  question,  the  assured  is  bound  by  that 
answer,  the  "life  "  being  his  agent  for  making  it,  but  he  will  not  be 
bound  by  other  answers  in  respect  whereof  reference  was  not  made 
by  him  (k),  nor  by  the  non-disclosure  of  material  facts  by  "the 
life,"  of  which  insurers  and  assured  are  equally  ignorant  (I),  and 
as  to  which  the  assured  has  not  been  asked . 

But  a  general  reference  to  "  the  life  "  will  make  him  the  assured' s 
agent  (m)  in  obtaining  the  policy,  and  any  fraud,  misrepresenta- 
tion, or  concealment  by  him  will  defeat  the  policy  (w) .  It  is  usual, 
however,  now  to  insist  on  answers  by  the  life  and  to  have  them 
warranted . 

Medical  man  as  agent. — Keferenoe  to  a  medical  man  falls  under 
the  same  rules,  and  his  representations  as  to  the  health  of  the  life 
bind  the  assured  if  material,  and  if  warranted  even  when  imma- 
terial, and  this  even  though  the:  insurer's  medical  officers  may  have 
examined  the  life  or  have  been  informed  by  him  of  the  matter  in 
question  (o) . 

Sometimes  the  proposal  contains  a  provision  that  if  any  untrue 
statement  be  made  in  the  answers  to  the  questions  put  by  the  com- 
pany's medical  examiner,  the  premiums  shall  be  forfeited  and  the 
poUcy  void  {p) . 

Authority  of  broker  employed  to  procure ^  insurance. — The 
authority  of  a  broker  employed  to  procure  insurance  for  his 
principal,  such  broker  not  being  a  general  agent  to  place  and 
manage  insurance  on  his  principal's  property,  terminates  with  the 
procurement  of  the  policy;  therefore  where  a  policy  was  subject  to 
■cancellation  on  notice,  and  provided  that  any  person,  other  than 

{k)  Wheelton  v.  Hardlsty,  8  E.  &  B.  232,  270,  per  CajnptoU,  C.J.,  27  L.  ,J. 
Q.  B.  241,  5  W.  B.  784,  6  W.  B.  539,  31  L,.  T.  0.  S.  303.,  3  Jur.  N.  S.  1169. 

(Z)  Ross  V.  Bradskaw,  1  Wm.  Bl.  312,  2  Park  Ins.  934  (8th  ed.). 

(m)  Maymrd  v.  Rhode,  5  Dowl.  &  By.  266,  1  O.  &  P.  360,  and  cases  dis- 
cussed by  Campbell,  C.J.,  in  Wheelton  v.  Hardisty,  8  E.  &  B.  232,  271  sqq. 

(n)  Forbe.s  v.  Edinburgh  Life  Assurance  Co.,  10  C.  S.  O.  (1st  series)  861. 

(o)  Connecticut  Mutual  Life  Insurance  Co.  v.  Moore,  6  App.  Cas.  644. 

{p)  Deltthaye  v.  British  Empire,  13  Times  L.  B.  245. 
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the  assured,  procuring  the  policy  should  be  deemed  an  agent  of 
the  assured,  it  was  held  that  notice'  of  cancellation  to  the  brokers 
who  procured  the  policy,  the  assured  being  ignorant  of  such  notice, 
was  of  no  effect  (g) . 

(?)  Hermann  v.  Niagara  Fire  Co.,  53  Am.  Eepi.  197,  53  Siekell  (N.  Y.) 
411.  Hodge  v.  Security  Ins.  Co.,  33  Hun.  (N.  Y.)  583.  Von  Wein  v.  Scottish, 
^c.  Co.,  52  N.  Y.  (Sup.  a.  Bep.)  490. 
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CHAPTER  XXV. 

ACCIDENT. 

Accident  insurance  is  a  branch  of  life  insurance  by  which  persons 
are  enabled  to  provide  against  loss  to  themselves  or  their  families 
in  case  they  are  injured  or  disabled  for  a  time,  or  permanently,  or 
killed  by  some  cause  operating  on  them  from  without.  Ordinary 
life  insurance  affords  no  provision  for  the  assured' s  family  in  any 
cases  short  of  his  death  or  of  his  reaching  a  given  age.  And  while 
friendly  societies  supply  a  mode  of  insuring  against  disability 
through  sickness,  accident  insurance  guarantees  a  man  against  the 
consequences  of  disability  through  falls  and  personal  injuries  not 
caused  by  disease  or  the  A\'ilf  ul  act  of  the  person  insured . 

Accident  policy  not  contract  of  indemnity. — A  policy  of  in- 
surance against  accidents  as  usually  drawn  is  not  a  contract  of  in- 
demnity. Alderson,  B.,  said:  "This  is  not  a  contract  of  in- 
demnity, because  a  person  cannot  be  indemnified  for  the  loss  of  life 
as  he  can  in  the  case  of  a  house  or  shop  "  (a) . 

Consequently,  if  the  accident  be  caused  by  the  wrongful  act  of 
a  third  person,  it  would  seem  that  the  insurers  are  not  entitled 
either  to  deduct  from  the  amount  paid  by  them  any  thing  recovered 
by  the  assured  from  the  tortfeasor,  and  that  they  are  not  subrogated 
to  his  rights  against  the  tortfeasor  (6). 

The  tortfeasor  cannot  claim  to  have  the  amount  recovered  from 
the  insurers  deducted  from  the  damages  which  he  has  to  pay  (c) . 

Death  from  negligence. — But  if  the  assured  is  killed  by  an 
accident  resulting  from  negligence,  and  an  action  is  brought  by 

(ffl)  Theobald  v.  Railway  Passengers' ,  ^c.  Co.,  10  Ex.  45,  53,  per  Alderson,  E., 
23  L.  J.  Ex.  249,  23  L.  T.  222,  18  Jur.  583,  2  W.  B.  528. 

(4)  27  &  28  Vict.  e.  oxxv.  s.  35.  And  see  the  judgments  in  Bradburn  v. 
Great  Western  Railway,  L.  R.  10  Ex.  1,  see  supra,  p. 

(c)  Bradburn  v.  Great  Western  Railway,  supra;  but  see  Liverpool  Plate 
Glass  Co.  V.  Pelletier,  75  L.  T.  Journ.  304. 
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his  relatives  under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  93,  for 
the  loss  thej  have  sustained,  such  loss  is  to  be  calculated  with 
reference  to  any  insurances  on  his  life  (other  than  with  the  Railway 
Passengers'  Assurance  Company),  and  the  benefit  derived  from 
the  insurance  should  be  taken  into  account  in  estimating  the  amount 
of  the  damages  to  be  paid  (d) . 

Assured' s  rights  against  third  person  preserved. — But  by  the 
Railway  Passengers'  Assurance  Companies  Act,  1864  (e),  it  is 
enacted  that  no  contract  of  the  company"  nor  any  compensation  re- 
ceived or  recoverable  by  virtue  of  any  such  contract,  either  under 
this  Act  or  otherwise,  shall  prejudice  or  affect  any  right  of  action, 
claim,  or  demand  which  any  person  or  his  executors  or  adminis- 
trators may  have  against  any  other  company  or  any  person,  either 
at  Common  Law  or  by  virtue  of  an  Act  passed  in  the  session  of  the 
9th  and  10th  years  of  her  late  Majesty,  intituled  "An  Act  for 
compensating  the  Families  of  Persons  killed  by  Accident,"  or  of 
any  other  Act  of  Parliament,  for  the  injury,  whether  fatal  or 
otherwise,  in  respect  of  which  the  compensation  is  received  or 
recoverable. 

Nature  of  policy. — In  some  of  the  ealier  English  (/)  cases  of 
accident  insurance,  the  policies  have  been  drawn,  to  some  extent  at 
least,  as  contracts  of  indemnity.  Thus,  in  Theobald  v.  Railway 
Passengers'  Assurance  Company  (g),  where  the  contract  was  to 
pay  1,000L  to  the  executors  of  the  assured  on  his  death,  or  a 
proportionate  part  to  himself  in  case  of  personal  injury,  and  the 
assured  was  injured,  the  Court  of  Exchequer  held  that  the  insurers 
were  bound  to  indemnify  the  assured  for  the  costs  of  the  medical 
attendance  and  expenses  to  which  he  was  put  by  the  accident,  but 
not  for  loss  of  time  or  profit,  thus  following  the  rule  of  Wright  v. 
Pole  (h)  that  profits  cannot  be  recovered  under  a  policy  unless 

(d)  Hicks  V.  Newport  Railway/  Co.,  4  B.  &  S.  403,  n.  Franklin  v.  S.  E.  S., 
3  H.  &  N  211;  and  per  Bramwell,  B.,  in  Bradhurn  v.  6.  W.  R.,  supra.  Grand 
Trunk  Railway  v.  Jermings.,  13  App.  CJas.  800,  supra,  p.  17. 

(e)  27  &  28  Vict.  o.  cxxv.  s.  35. 

(/)  And  see,  in  America,  Bill  v.  Jlartford  Ins.  Co.,  22  Hun.  (N.  T.)  187, 
190,  per  Follet,  J.  "  The  central  idea  of  audi  a  policy  is  partial  indemnity 
against  accident." 

{g)  10  Ex.  45,  23  L.  J.  Ex.  249,  23  L.  T.  222,  18  Jur.  583,  2  W.  E.  528. 
12  &  13  Vict.  u.  xl. ;  15  &  16  Vict.  c.  c. 

(A)   Supra,  p.  229. 
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insured  in  terms.  And  Pollock,  C.B.  (i),  said,  "What  the  in- 
surance company  calculate  on  indemnifying  against  is  the  expense 
and  pain  and  loss  immediately  connected  with  the  accident,  and  not 
remote  consequences  that  may  follow  according  to  the  business  of 
the  passenger." 

In  this  case  there  were  clearly  two  distinct  contracts — 

(1)  To  pay  1,000Z.  to  the  assured's  executors  if  he  was  killed 
hy  accident. 

(2)  To  compensate  him  to  any  amount,  not  exceeding  1,000Z., 
for  the  expense  and  pain  and  loss  caused  to  him  by  accident.  The 
first  contract  was  to  pay  the  representatives  of  the  insured  a 
liquidated  sum  in  a  certain  event,  the  second  to  compensate  the 
insured  himself  up  to  1,000Z.  in  a  certain  other  event.  And  the 
view  of  Alderson,  B.  (k),  "  that  no  proportion  could  exist  between 
injuries  short  of  death,  and  death,"  well  expresses  the  essential 
difference  of  the  two  contracts,  and  the  impossibility  of  establish- 
ing a  ratio  between  the  two  events  provided  against.  The  private 
Act  of  the  insurers  (Z)  contained  the  forrn  of  contract  adopted  in 
the  above  case.  But  at  present  the  usual  form  of  an  accident 
policy  or  contract  is  to  pay  a  certain  fixed  sum  per  week  in  case  of 
injury,  and  a  certain  other  fixed  sum  in  case  of  death.  Such 
policies  do  not  contemplate  indemnity,  and  avoid  the  necessity  of 
going  into  the  assured's  accounts  or  private  affairs. 

Assured  not  under  tivelve  years. — Insurance  against  accident 
while  travelling  by  railway  may  not  be  effected  with  the  Eailway 
Passengers'  Assurance  Company,  by  or  on  behalf  of  any  one  under 
twelve  years  of  age,  and  every  insurance  ticket  obtained  by  or  on 
behalf  of  such  person  shall  be  utterly  void  against  the  company  (to)  . 

Insurance  by  friendly  societies  .—Inanmnce  by  friendly  societies 
against  accidents  generally  is  open  to  all  over  sixteen  in  the 
ordinary  course  (n),  and  to  still  younger  children  under  certain 

(«)  Theobald  v.  Bailwai/  Passengers',  ^-e.  Co.,  10  Ex.  58. 

(Ic)  Ibid. 

(0  15  &  16  Vict.  c.  0. 

(m)  27  &  28  Vict.  c.  cxxv.  s.  34. 

(n)  Friendly  Societies  Act,  1875  (38  &  39  Vict.  c.  60),  s.  8. 
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special   conditions    prescribed    by    the   Friendly    Societies   Act^ 
1875  (o). 

Insurable  interest  requisite. — The  necessity  for  the  person  effect- 
ing a  policy  against  accidents  to  have  an  insurable  interest  in  the 
health  or  life  of  the  assured  is  the  same  as  for  all  other  insurances, 
under  14  Geo.  III.  c.  48  (p),  which  statute  provides  that  it  shall 
be  competent  to  show  that  the  policy  was  in  fact  made  on  account 
of  a  person  other  than  the  person  to  whom  it  is  expressed  to  be 
made  (q) . 

Accident  time  policies. — ^Accident  policies,  like  marine  policies, 
may  be  divided  into  time  policies  and  voyage  policies.  The  former, 
like  ordinary  life  policies,  are  made  by  the  year  or  for  life,  and 
only  differ  from  them  in  the  nature  of  the  risk  insured  against. 
They  cover  all  forms  of  accident,  irrespective  of  the  place  where 
the  assured  is.  But  it  is  not  unusual  to  limit  the  area  within  which 
the  accident  is  to  happen;  thus,  where  the  policy  provided  against 
accidents  within  the  United  Kingdom  or  the  continent  of  Europe,, 
and  that  it  should  be  avoided  as  soon  as  the  assured  took  ship  to 
go  outside  those  limits,  the  assured  was  killed  in  Jersey,  and  the 
insurers  disputed  their  liability  on  the  ground  {inter  alia)  that, 
Jersey  was  neither  in  the  United  Kingdom  nor  on  the  continent 
of  Europe.  The  Cottrt,  however,  held  that  Jersey  was  within  the- 
United  Kingdom  within  the  meaning  of  the  policy  (r) . 

Voyage  policies  may  or  may  not  be  limited  in  point  of  time. 
Thus,  a  railway  insurance  against  accident  is  only  available  for 
so  many  days,  and  if  the  journey  is  protracted  beyond  those  days, 
the  policy  ceases  to  be  available.  It  is  always  limited  in  point  of 
space  to  a  prescribed  journey,  and  a  passenger  insured  from  London 
to  Aberdeen,  with  liberty  to  break  the  journey  given  him  by  the 
railway  company,  would  not  be  insured  against  accidents  happen- 
ing to  him  if  he  chose  to  go  to  Scarborough  in  the  time  allowed 
him  at  York,  for  though  travelling  he  would  be  deviating  from 

(o)  38  &  39  Vict.  o.  60,  s.  8  (a). 

(p)  ShilUng  v.  Aooidental  Death  Co.,  1  F.  &  F.  116,  2  H.  &  JST.  42,  26. 
L.  J.  Ex.  268,  27  do.  17,  29  It.  T.  98,  5  W.  E.  567. 

(j)  Sam©  case.  , 

(r)  Stoneham  v.  Ooea-n,  ^c.  Co.,  19  Q.  B.  D.  237,  57  L.  T.  N.  S.  236,  35. 
W.  E.  716,  3  'Mmes  L.  E.  695. 
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the  journey  for  which  he  was  insured .  It  would,  however,  probably 
be  otherwise  if  his  train,  through  some  accident  or  negligence  of 
the  railway  company,  deviated  on  to  a  branch  line  and  he  was, 
there  injured. 

Railway  accident  definition. — Alderson,  B.(s),defined  a  railway 
accident  to  be  "an  accident  occurring  in  the  course  of  travelling 
by  a  railway,  and  arising  out  of  the  fact  of  the  journey.  It  does 
not  necessarily  depend  upon  any  accident  to  the  railway  or 
machinery  connected  with  it";  but  Pollock,  C.B.  (p.  57),  declined 
to  lay  down  any  general  rule.  He,  however,  in  the  case  before 
the  Court,  laid  emphasis  on  the  following  facts,  viz.: —  "  (1)  The 
plaintiff  was  a  traveller  on  the  railway.  (2)  Though  at  the  time 
of  the  accident  his  journey  had  in  one  sense  terminated  by  the 
carriage  having  stopped,  he  had  not  ceased  to  be  connected  with 
the  carriage,  for  he  was  stiU  in  it.  (3)  The  accident  happened 
without  negligence  on  his  part,  and  while  he  was  doing  an  act 
which  as  a  passenger  he  must  necessarily  have  done,  for  a 
passenger  must  get  into  the  carriage,  and  get  out  of  it  when  the 
journey  is  at  an  end,  and  cannot  be  considered  as  disconnected  with 
the  carriage  and  railway,  and  with  the  machinery  of  motion,  until 
he  has,  as  it  were,  safely  landed  from  the  carriage  and  got  on  the 
platform .  The  accident  is  attributable  to  his  being  a  passenger  en 
the  railway,  and  it  arises  out  of  an  act  immediately  connected  with 
his  being  such  passenger."  ' 

Where  in  respect  of  a  water  show  at  Earl's  Court  the  plaintiffs 
had  insured  themselves  against  liability  "for  personal  injury 
caused  to  any  person  not  in  the  service  of  the  plaintiff  syndicate, 
by  anjj  accident  to  the  boats  or  shutes  used  in  the  show  owned  by 
the  plaintiff  syndicate,"  and  a  boat  of  the  plaintiffs  came  down  the 
shute  and  struck  a  water  bicycle  not  owned  by  the  plaintiffs,  and 
injured  a  person  therein,  it  was  held  that  there  was  an  accident 
to  the  plaintiffs'  boat,  though  it  was  not  injured,  and  that  the 
persons  injured  need  not  be  in  the  plaintiffs'  boat  to  entitle  them 
to  recover  (t). 

(s)  Theobald  v.  Railway  Passengers',  10  Ex.  58,  swpra. 

(t)  Boyton's  World's  Water  Show  Syndicate  v.  Employers'  Liability  Asswr- 
cnce  Corporation,  11  Times  L.  R.  (O.  A.)  384. 
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Breaking  journey. — Where  the  journey  insured  for  is  not 
wholly  without  break,  and  in  the  same  conveyance,  the  policy  will, 
it  would  seem,  cover  passage  from  railway  to  steamer  or  from  one 
conveyance  to  another  (m).  But  where  the  insurance  is  by  public 
or  private  conveyance  between  two  points,  and  the  assured  finds 
no  conveyance  at  a  certain  stage  of  his  journey  and  tries  to  com- 
plete it  on  foot,  he  will,  it  seems;,  not  be  protected  {x) . 

Insurance  ticket  for  particular  journey. — Insurances  against 
railway  accident  are  usually  effected  by  ticket,  purchased  like  a 
pail  way  ticket  at  a  station.  The  contract  for  such  insurance  is. 
effected  by  the  sale  and  purchase  of  such  ticket  from  the  proper 
person  (usually  the  ticket  officer  of  the  railway  company).  By 
the  Railway  Passengers'  Assurance  Company's  Act,  1864  («/), 
s.  6,  it  is  provided  that,  in  all  cases,  tickets  of  insurance  for  par-, 
ticular  journeys  §hall  be  held  to  be  a  valid  execution  by  the  com- 
pany of  the  contract  set  out  in  the  schedule  thereto,  and  that 
nothing  further  shall  be  required  to  be  done  by  the  company  in 
order  to  legally  bind  the  company  to  the  performance  thereof. 
This  mode  of  contracting  is  subject  to  a  disadvantage,  that  the 
assured  is  not  identified,  and  may  give  away  his  ticket  without 
much  danger  of  discovery,  although  to  do  so  is  a  misdemeanour 
and  avoids  the  contract  made  by  the  ticket  {z) . 

Assured  must  bq  twelve  years  of  age. — The  contract  in  the  said 
schedule  is  to  pay  to  any  person  over  the  age  of  twelve  who  has 
duly,  and  for  the  premium  demanded,  obtained  one  of  the  com- 
pany's insurance  tickets,  and  sustains  an  injury  caused  by  an 
accident  to  the  train  or  to  the  carriage  while  travelling  during  the 
particular  journey  for  which  the  ticket  is  issued. 

Amount  of  compensation. — The  compensation  payable  is  as 
follows,  viz.: — Where  the  amount  payable  in  case  of  death  is 
1,000Z.,  and  the  assured  is  not  killed,  but  totally  disabled,  he  is 
entitled  to  6L  per  week,  but  if  partially  disabled  to  11.  10s.  per 
week.    If  the  sum  insured  in  case  of  death  is  500Z.,  and  the  assured 

(m)  See  Northrup  v.  Rail  aay  Passengers'  AsMirance  Co.,  43  N.  Y.  516. 
(x)  Sontliard  v.  Mailway  Passengers'  Assurance  Co.,  34  Conn.  574. 
(y)  27  &  28  Vict.  c.  oxxv.  (s)  Ibid. 
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is  not  killed,  but  totally  disabled,  he  is  entitled  to  31.  per  week, 
but  ii"  partially  disabled  to  15s.  per  week.  If  the  sum  insured  in 
case  oi'  death  is  200Z.,  and  the  assured  is  not  killed,  but  totally 
disabled,  he  is  entitled  to  11.  5s.,  but  if  partially  disabled  to  6s.  od. 
per  week.  But  the  Act  provides  different  rates  for  excursion 
trains.  If  there  be  contributory  negligence  in  the  assured  he 
cannot  recover,  and  if  any  claim  is  fraudulent  the  company  may 
recover  back  the  money  paid  (a) . 

This  form  of  contract  by  ticket  issued  on  demand  and  tender 
of  the  proper  premium  is  possible  for  the  insurer,  because  the  risk 
to  be  run  is  calculable  beforehand,  and  the  occupation,  age,  and 
habits  of  the  assured  can  very  seldom  increase  the  probability  of  an 
accident  happening  while  the  assured  is  travelling.  But  where 
drunkenness  or  any  affliction  increasing  liability  to  accident  is 
apparent  in  the  applicant,  the  railway  company  would  have  a  right 
to  refuse  to  issue  an  insurance  ticket  to  him;  the  words  of  the 
statute  are  permissive,  not  obligatory  (&). 

Time  policy  against  accident. — Time  policies  against  accidents 
are  effected  in  the  same  way  as  ordinary  time  policies,  on  the  basis 
of  a  proposal  and  declaration  signed  by  the  applicant,  containing 
such  information  as  the  insurers  deem  necessary  and  good  faith 
requires.  But  there  is  no  obligation  in  the  insurer  to  continue  an 
accident  policy,  as  there  is  in  the  case  of  a  life  policy  (c). 

Each  renewal  a  new  contract. — And  where  a  policy  against 
accident  is  for  one  year,  renewable  from  time  to  time  by  consent, 
each  renewal  is  a  new  contract,  and  not  a  renewal  of  the  original 
contract  (d) . 

What  must  be  stated  in  proposal  for  accident  policy.— A.  man 
seeking  insurance  against  accident  will  be  bound  to  disclose  any. 
circumstances  of  which  he  is  aware  which  he  thinks  would  make 

(a)  27  &  28  Vict.  c.  oxxv.  s.  3,  and  sohed. 

lb)  Ibid.  a.  4. 

(c)  27  &  28  Vict  c  oxxv.  s.  4.  Simpson  v.  Accidental  l>mth,  26  L.  J.  O.  P. 
289  30  L.  T.  31.'  For  form  of  such,  see  2  O.  B.  N.  S.  257,  5  W.  R.  307, 
3  Jur.  N.  S.  1079. 

{d)  Siokell  V.  Heyiwyod,  (1897)  1  Ch.  D.  459,  74  L.  T.  781,  65  L.  J.  Ch. 
721. 
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the  insurers  decline  to  insure  him,  or  charge  a  higher  premium 
as  for  an  increased  form  of  risk. 

The  applicant  is  usually  required  to  declare  that  he  is  in  gobjd 
health  at  the  time  of  application;  that  he  has  never  had  a  fit  of 
any  kind,  or  paralysis,  or  gout,  or  delirium  tremens ;  that  he  has 
no  rupture,  physical  defect,  or  deformity;  that  his  habits  are  at 
the  time  of  application,  and  have  always  been,  sober  and  tem- 
perate, and  that  there  is  nothing  in  his  occupation,  mode  or  habits 
of  life  rendering  him  peculiarly  liable  to  accident,  and  that  he 
knows  of  nothing  which  he  thinks  would  make  the  insurers  un- 
willing to  take  his  risk ;  and  this  declaration,  with  certain  specific 
answers,  is  made  the  basis  of  the  contract,  and  if  they  are  not  in 
all  respects  true,  the  policy  will  be  voidable,  and  all  premiums  paid 
thereunder  subject  to  forfeiture. 

Agent's  knowledge. — To  the  question,  "Are  there  any  circum- 
stances which  render  you  peculiarly  liable  to  accident?  "  the  assured 
answered,  by  way  of  warranty,  "  Slight  lameness  from  birth,"  and 
that  he  had  not  had  paralysis  or  a  fit  of  any  kind,  and  had  no 
physical  infirmity.  The  company  alleged  that  the  declaration  was 
untrue  and  the  policy  void;  but  in  an  action  on  the  policy  the 
plaintiff  recovered,  on  the  ground  that  the  lameness  had  been  seen 
by  the  agent,  who  concurred  in  its  being  described  as  "slight"; 
that  "  paralysis  "  meant  a  shock  of  paralysis,  and  not  local  paraly- 
sis resulting  in  lameness  caused  by  a  fall;  and  that  the  warranty 
that  the  assured  had  no  "  physical  infirmity  "  meant  no  physical 
infirmity  other  than  the  lameness  which  had  been  disclosed  (e). 

Questions  put  to  proposed  insured. — The  particular  questions 
put  are  of  the  following  kind: — (1)  As  to  occupation.  (2)  As 
to  previous  accidents  (if  any)  requiring  medical  or  surgical  atten- 
dance, with  particulars  (if  any).  (3)  As  to  previous  or  subsisting 
assurances  against  accident.  (4)  As  to  refusal  to  accept  proposals 
or  renew  policies.  (5)  As  to  compensation  (if  any)  received  for 
personal  injury. 

Even  if  this  declaration  were  not  made,  nor  these  questions 
asked,  most  of  the  information  warranted  therein  would  be  re- 

(e^  Cyuir.kshanh  v.  Northern  Accident,  §c.,  33  Sco.,  L.  Eep.  134. 
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quisite  under  the  general  principles  of  insurance  law,  especially 
that  relating  to  his  physical  condition.  For  certain  ailments 
and  accidents  diminish  a  man's  control  over  his  movements,  and 
increase  his  liability  to  accidental  injuries. 

Nearsightedness. — Nearsightedness  is  not  a  bodily  infirmity 
within  the  meaning  of  a  warranty,  in  an  application  for  an  acci- 
dent policy,  that  the  applicant  was  not  subject  to  any  bodily 
infirmity  (/). 

Assured  must  truly  state  occupation. — The  risk  also  varies  to 
some  extent  according  to  the  trade  or  calling  of  the  insured,  and 
the  insurers  divide  occupations  into  several  classes,  according  to 
the  greater  or  less  liability  to  accident  found  on  the  average  to  be 
attendant  on  such  occupations.  The  person  seeking  insurance  is, 
as  has  been  said,  usually  asked  to  state  his  profession  or  occupation. 
If  he  state  it  falsely,  the  policy  will  be  void  by  its  terms  under  the 
rule  in  Anderson  v.  Fitzgerald  (g),  whether  the  profession  or 
occupation  stated  be  more  or  less  hazardous  than  or  as  hazardous 
as  the  real  occupation  of  the  assured  (h) . 

Ironmonger  described  as  esquire. — Description  by  the  assured 
of  himself  as  an  esquire  is  no  answer  to  a  question  as  to  profession 
or  occupation  (^),  but  a  mere  representation  that  the  assured  is  in 
that  position  of  life  in  which  people  are  usually  styled  esquires  (;'). 
Where  a  man  being  engaged  in  trade  as  an  ironmonger  calls  him- 
self an  esquire,  and  says  nothing  about  the  trade,  this  does  not 
amount  to  a  statement  false  in  fact.  At  most  he  has  not  stated 
all  he  might  have  stated.  But  this  only  makes  his  statement 
imperfect,  not  untrue  (fe),  and  the  Court  will  not  deem  such  an 
omission  to  be  a  suppressio  veri  or  suggestio  falsi. 

Cockburn,  C.J.,  however,  dissented  from  the  decision,  and  con- 
sidered that  by  calling  himself  esquire  the  ironmonger  virtually 

(/)  Cotton  V.  Fidelity  and  Casualty  Co.,  41  Fed.  Eep.  506. 
ig)  4  H.  L.  C.  484,  17  Jur.  995. 

(A)  See  Perrim  v.  Mairine.,  ^c,  2  E.  &  B;.  317,  29  L.  J.  Q.  B:.  17,  242, 
2  L.  T.  N.  S.  633,  6  Jur.  N.  S.  69,  627,  8  W.  R.  41,  563. 

(0  Per  Hill,  J.,  in  Perrim  v.  Marine,  #<;.,  2  E.  &  E.  317,  at  321. 
(;■)  Per  Williams,  J.,  in  same  case,  324  (^Cam.  scac.'). 
(Jc)  Per  Wightman,  J.,  in  same  case,  323. 
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described  himself  as  of  no  occupation,  and  conveyed  the  impression 
that  he  was  not  in  trade  {I). 

Accident  definition. — Many  of  the  questions  on  accident  policies 
arise  concerning  the  true  meaning  of  the  word  accident,  and  it 
is  difficult  so  to  define  the  word  as  to  include  the  innumerable  mis- 
haps which  happen  in  the  daily  course  of  human  life;  and  it  is 
often  equally  difficult  to  decide  whether  a  mishap  comes  within 
the  risk  taken,  or  the  exceptions  made,  by  the  terms  of  a  particular 
policy. 

Meaning  of  "accident"  in  Workmen's  Compensation  Acts. — 
Referring  to  the  Workmen's  Compensation  Act,  1897,  Lord  Mac- 
naghten  said  "  the  expression  '  accident '  is  used  in  the  popular  and 
ordinary  sense  of  the  word,  as  denoting  an  unlooked-for  mishap 
or  an  untoward  event  which  is  not  expected  or  designed,"  and 
Lord  Shand,  referring  to  the  same  Act,  was  of  opinion  that  the 
word  accident  "  denotes  or  includes  any  unexpected  personal  injury 
from  any  unlooked-for  mishap  or  occurrence"  (m).  In  the  case 
of  Brintons  v.  Turvey  (w),  a  workman  who  was  employed  to  sort 
wool  became  infected  with  anthrax  of  which  he  died,  by  a  bacillus 
passing  from  the  wool  to  his  eye,  and  it  was  held  to  be  an  "  injury 
by  accident"  within  the  Workmen's  Compensation  Act,  1897. 
Lord  Halsbury  expressed  the  opinion  that  the  language  of  the 
statute  must  l^e  interpreted  in  its  ordinary  and  popular  meaning,, 
and  ho  further  said,  "We  must  be  on  our  guard  that  we  are  not 
misled  by  medical  phrases  to  alter  the  proper  application  of  the 
phrase  'accident  causing  injury'  because  the  injury  inflicted  by 
a;ccident  sets  up  a  condition  of  things  which  medical  men  describe 
as  disease." 

In  a  case  under  the  Workmen's  Compensation  Act,  1906  (o),. 
Judge  Mulligan  said,  "  This  statute  is  expressed  in  ordinary  lan- 
guage, and  an  occurrence  which  the  man  in  the  street  would  de- 
scribe as  an  accident  is  an  accident  within  the  meaning  of  the  Act. 
In  my  view,  injuries  may  arise  by  accident  where  there  was  not 

(I)  .  Same  case,  p.  321. 

(m)  Fenton  v.  Thorley  #  Co.,  (1903)  App.  Oas.  pp.  448  and  451. 
(»)  Brintons  v.  Turvey,  (1905)  A.  C.  231. 

(o)  Purse  V.  Hayward;  at  Norwich,  April  14,  1908,  "  The  Times,"  April  15, 
1908. 
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apparent  beforehand  the  fortuitous  element  of  '  chance.'  ...  It 
is  a  question  of  law  whether  or  not  that  which  causes  the  injury 
amounts  to  an  accident.  .  .  With  regard  to  the  law  I  think 
there  is  no  sound  distinction  between  torn  muscles  or  ruptured 
fibres  and  fractured  bones  for  the  purpose  of  determining  what  is 
or  is  not  an  accident." 

By  sect.  8  of  the  Workmen's  Compensation  Act,  1906 
(6  Edw.  VII.  c.  58),  where  the  death  of  a  workman  is  caused  by 
a  disease  mentioned  in  the  third  schedule  to  the  Act  (p)  or  he  is 
thereby  disabled  from  earning  full  wages  and  the  disease  is  due 
to  the  nature  of  his  employment,  he  or  his  dependents  shall  be 
entitled  to  compensation  as  if  the  disease  were  a  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  that  employment. 

Americar  definitions. — In  North  American  Life  and  Accident 
Co.  V.  Burroughs  (q)  accident  is  defined  as  "an  event  that  takes 
place  without  one's  foresight  or  expectation;  an  event  which  pro- 
ceeds from  an  unknown  cause,  or  is  an  unusual  effect  of  a  known 
cause,  and  therefore  not  expected:  chance,  casualty,  contingency." 

And  in  another  American  case  "  Accidental  means  "  were  defined 
as  "those  which  produce  effects  which  are  not  their  natural  and 
probable  consequences  "  (r) . 

"One  accident." — Where  a  policy  provided  that  "the  insurer 
shall  pay  to  the  assured  (a  tramway  company)  the  sum  of  2501. 
in  respect  of  any  one  accident,"  it  was  held  to  mean  in  respect  of 
any  single  injury  to  person,  or  property,  accidentally  caused  (s). 

Sunstroke. — In  Sinclair's  Case  (t),  accident  was  defined  as  in- 
cluding violence,  casualty,  and  vis  major,  but  not  as  including 
sunstroke,  which  the  Court  classed  with  injuries  from  malaria, 
exposure  to  the  weather,  &c.    It  is  a  known  consequence  of  undue 

(p)  For  the  list  of  industrial  diseases,  see  schedule  to  Cci.solidating  Order 
No.  287  of  1918. 

(g)  8  Am.  Rep.  216.  United  States  Mutual  Aooident  v.  Barry,  9  Sup.  Ct. 
755. 

(r)  Western  Comm&rcial  Travellers'  Association  f.  Smith,  85  Fed.  Rep.  401. 

(s)  South  Staffordshire  Tramways  v.  Sickness  and  Accident  Corporation, 
(1891)  1  Q,.  B.  402,  followed  in  Allen  v.  London  Guarantee  and  Accidmit  (1912), 
28  T.  L.  R.  254. 

{t)- Sinclair  v.  Maritime  Passengers',  3  B.  &  B.  478,  4  L.  T.  N.  S.  15, 
30  L.  J.  Q.  B.  77,  9  W.  R.  342,  7  Jur.  N.  S.  367. 
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exposure  to  the  full  heat  of  the  sun,  and  in  no  way  to  be  classed 
■with  the  unforeseen,  though  it  operates  ab  extra. 

Accident  and  resulting  injury  distinct. — The  injury  and  the 
accident  causing  it  are  distinct,  and  must  not  he  confounded.  A 
man  may  be  accidentally  poisoned,  and  his  death  in  that  case  results 
from  something  unforeseen  in  the  course  of  nature,  which  does 
not  operate  externally,  but  the  introduction  of  which  into  the 
system  is  ex  hypothesi  a  pure  accident.  If  such  a  case  happened, 
unless  death  by  poison  were  excepted,  the  insurers  would  probably 
be  liable.  The  accident  would  be  the  fortuitous  reception  of  the 
poison  into  the  body.  The  injury  would  be  the  natural  result  of 
the  poison  when  so  received,  and  would  thus  be  the  effect  of  which 
the  accident  would  be  the  cause  (m). 

"Directly  or  indirectly." — Conditions  in  the  policy  may,  of 
course,  restrict  the  risk,  and  thus  if  there  be  an  exception  excluding 
liaiblity  in  the  case  of  death  caused  "directly  or  indirectly,"  by, 
e.g.,  war,  such  a  clause  will  exclude  the  application  of  the  maxim 
■causa  proxima  non  remota  spectatur,  and  consequently  if  the 
assured  while  on  military  duty  on  a  railway  in  England  is  killed 
by  a  passing  train  the  exception  will  still  operate,  though  the  direct 
cause  both  of  the  accident  and  the  injury  is  a  train  and  not  war  (v). 

In  a  case  under  the  Workmen's  Compensation  Act,  1897  (x), 
Lord  Halsbury  said:  "We  must  be  on  our  guard  that  we  are  not 
misled  by  medical  phrases  to  alter  the  proper  application  of  the 
phrase,  '  accident  causing  injury,'  because  the  injury  inflicted  by 
accident  sets  up  a  condition  of  things  which  medical  men  describe 
as  disease.  A  workman,  in  the  course  of  his  employment,  spills 
some  corrosive  poison  on  his  hands,  the  injury  caused  thereby  sets 
up  erysipelas,  a  definite  disease,  some  trifling  injury  by,  a  needle 
sets  up  tetanus.  Are  these  not  within  the  Act  because  the  imme- 
diate injury  is  not  perceptible  until  it  shows  itself  in  some  morbid 

(«)  Cole  V.  Acaident,  S;a.,  61  L.  T.  227,  5  Times  L.  B.  736.  Hamlyn  v. 
Crown  Accident,  ^o.,  (1893)  1  Q.  B.  750,  68  L.  T.  701,  62  L,.  J.  Q.  B.  409, 
41  W.  E..  531,  9  Times  L.  E..  427.  Burridge  ^  Son  v.  F.  R.  Hmnes  Sf  Sons, 
Ltd.,  (1918)  W.  C.  &  I.  Bep.  130. 

{v)  Coxe  V.  Employers'  Hability  Ass.  Gor'p.,  Ltd.,  (1916)  2  K.  B.  629. 

(a;)  Srintons  v.  Tv.rvey,  (1905)  A.  C.  231. 


ACCIDENT.  461 

change  in  the  structure  of  the  human  body,  and  which  when  shown 
we  call  a  disease?    I  caimot  think  so." 

Rupture  by  jumping  from  train. — American  decisions  go  some- 
what far  in  restricting  the  definition  of  accident,  following  out  the 
distinction  already  indicated  between  the  accident  and  injury. 
Thus  it  has  been  held  that  rupture  caused  by  jumping  from  a 
railway  train  before  it  had  stopped  was  not  a  bodily  injury  effected 
through  Tiolent  and  accidental  means,  on  the  ground  that  the 
rupture  was  the  result  and  not  the  means,  and  that  the  injured 
man  meant  to  j  ump  down  and  did  so,  and  that  nothing  unforeseen 
happened  in  jumping  down  {y). 

Injury  from  putting  arm  out  of  window. — In  Kentucky  {z)  a 
man  who  put  his  arm  out  of  window  and  got  it  injured  against  a 
post  was  held  disqualified  by  negligence  (a) .  The  true  question 
would  be  rather  whether  the  act  was  necessarily  connected  with 
the  travelling,  and  negligence  would  have  nothing  to  do  with  the 
matter  (&).  Putting  out  the  arm  to  close  a  door  inadvertently 
left  unfastened  by  the  company,  or  to  catch  something  blown  by 
the  draught  out  of  the  carriage,  would  seem  to  be  acts  arising  out 
of  the  journey.  But  it  might  be  otherwise  where  a  man  put  his 
arm  out  merely  to  feel  the  air  or  the  rain.  Such  an  act,  whether 
negligent  or  not,  would  not  arise  out  of  any  act  immediately  con- 
nected with  the  journey. 

Fatal  fall  whilst  running  to  catch  train. — Where  a  man  ran  to 
catch  a  train,  and  missing  a  step  fell  and  was  killed,  in  America 
it  was  held  that  actual  travelling  included  the  necessary  getting 
into  the  train  (c) . 

Condition  not  literally  construed. — A  provision  in  an  accident 
policy  that  it  is  not  to  cover  injuries  or  death  resulting  from 

Qy)  Southard  v.  Railway  Passengers'  Assurance,  34  CJonn.  574. 

(a)  Morel  v.  Mississippi  Valley  Life,  4  Bush'.  (Ky.)  535. 

(o)  Railway  Passengers'  Assurance  Co.'s  Act,  1852  (15  &  16  Vict.  c.  c.  e.  133), 
provides  that  ne^Ugenee  may  be  insured  against  by  that  company. 

(6)  S€e  Champlin  v.  Bailway  Passengers',  6  Lansing  (N.  Y.)  71,  holding 
that  contributory  negligence  is  no  defence  on  a  policy  of  accidental  insurance. 

(c)  Tooley  v.  Railway  Passengers'  Assurance  Co.,  3  Bliss  (U.  S.  Circ.  Ct.) 
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"walking  or  being  on  a  railway  or  bridge"  is  not  to  be  construed 
with  absolute  literalness,  so  as  to  prevent  the  insured  from  crossing 
a  railway  at  a  place  provided  for  the  public  {d) . 

Drowning . — Drowning  is  an  accidental  injury  (e)  within  a 
policy,  providing  that  no  claim  should  be  made  in  respect  of  any, 
injury  unless  the  same  should  be  caused  by  some  outward  and 
visible  means  of  which  satisfactory  proof  could  be  supplied  to  the 
directors. 

Drowning  proximate  cause  of  death. — When  the  risk  is  not  to 
■extend  "to  any  case,  except  when  the  accidental  injury  shall  be 
the  proximate  and  sole  cause  of  disability  or  death,"  if  the  assured 
suffer  death  by  drowning,  that  is  the  proximate  and  sole  cause  of 
death,  no  ihatter  what  was  the  cause  of  falling  into  the  water; 
unless  death  would  have  been  the  result  without  the  presence  of 
the  water  (/) . 

Assured  found  in  water. — When  a  man  is  found  dead  in  the 
w^ater,  he  may  be  presumed  to  have  come  to  his  death  by  drowning 
and  not  by  fits.  Even  if  he  fell  into  the  water  in  a  fit  and  got 
■drowned,  the  insurer  would  be  liable,  as  death  would  be  caused  by 
the  action  of  the  water  and  not  by  the  fit  {g) . 

Presumption  against  suicide. — If  a  man  might  have  come  to  his 
■death  by  accidental  drowning  or  suicide,  the  presumption  will  be 
in  favour  of  accident  rather  than  intention  (h) . 

Falling  on  railway. — If  a  man  is  seized  with  a  fit  and  falls  on 
to  a  railway  line  on  which  a  train  is  coming,  and  is  so  run  over, 
the  cause  of  death  will  not  be  the  fit,  but  the  being  run  over  («'). 

(d)  Traders  and  Travellers'  v.  Waffley,  74  Fed.  U.  S.  457. 

(e)  Treiii  V.  Rail-way  Passenffsrs',  6  H.  &  N.  830,  30  L.  J.  Ex.  317,  4  L.  T. 
N.  S.  833,  9  W.  B.  671,  7  Jur.  N.  S.  878.  Reynolds  v.  Accidental,  22  L.  T. 
N.  S.  820,  18  W.  B.  1141. 

(/)  Ma^MJacturers'  Accident  Indemnity  Co.  v.  Borgan,  58  Fed.  Rep.  945. 

\g)  Winspear-v.  Accidental,  6  Q.  B.  D.  42,  43  L.  T.  459,  29  W.  R.  116. 

{h)  Mallory  v.  Travellers',  47  N.  Y.  52,  7  Am.  Rep.  410.  Harvey  v. 
Ocean  Accident  and  Guarantee  Corpn.,  (1905)  2  Ir.  Rep.  1,  C.  A. 

(j)  Zaiorence  v.  Accident  Co.,  7  Q,.  B.  D.  216,  50  L.  J.  Q.  B.  522,  29  W.  R. 
802.    Isitt  V.  Railway  Passengers',  #c.,  22  Q.  B.  D.  504,  60  L<.  T.  297. 
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Sprain. — The  assured  sprained  the  muscles  of  his  back  in  lifting 
a  heavy  weight,  and  "was  held  entitled  to  recover  under  a  proviso 
that  the  injury  must  be  due  to  a  material  or  external  cause  operat- 
ing upon  the  person  of  the  insured  (/<;). 

"Violent,  accidental,  external  and  visible  means." — Where  the 
insurers  agreed  to  compensate,  if  the  iusurer  should  sustain  "any 
bodily  injury  caused  by  violent,  accidental,  external,  and  visible 
means,"  and  the  insured  broke  a  ligament  in  his  knee  while  he  was 
in  the  act  of  stooping,  the  injury  was  covered  by  the  policy,  the 
word  "external"  being  construed  as  opposed  to  "internal "  (I). 

And  as  regards  the  meaning  of  the  words  "violent,  accidental, 
external,  and  visible  means,"  Mr.  Justice  Bray  said,  in  giving 
judgment  in  Scarr  v.  The  General  Accident  Insurance  Corpora- 
tion (m):  "The  injury  to  the  heart"  (of  which  the  deceased 
eventually  died)  "  seems  to  have  been  caused  by  the  violent  exertion 
of  the  deceased,  and  the  violent  exertion  was  intended  and  not 
accidental.  There  was  no  slip,  or  fall,  or  blow.  He  intended  to 
push  and  pull,  and  he  pushed  and  pulled,  thus  injuring  the  heart." 
This  was  held  by  the  learned  judge  to  be  of  "an  accidental 
character  within  the  meaning  of  the  words  '  violent,  accidental,  ex- 
ternal, and  visible  means.' " 

A  person,  however,  being  insured  under  a  similar  policy,  was 
pulling  on  his  stockings,  when  "he  felt  something  give  way  in  his 
inside,"  and  soon  died.  His  death  was  decided  not  to  be  within 
the  terms  of  the  insurance  (re) . 

Under  an  accident  policy  providing  that  it  "shall  not  extend 
to  injuries  of  which  there  is  no  visible  mark  on  the  body  of  the 
insured"  it  has  been  held  that  the  company  is  liable  in  case  of 
accidental  death,  although  there  was  no  visible  mark  of  injury  on 
the  body  (o) . 

(k)  Sinclair  v.  Maritime  Passengers'  Insurance  Co.,  4  L.  T.  N.  S,  15,  30 
L.  J.  Q.  B.  77,  3  E.  &  E.  478,  7  Jur.  N.  S.  367.  Martin  v.  Travellers'  Co.., 
1  F.  &  F.  505. 

(0  Bamlyn  v.  Crown  Accident,  $c.,  (1893)  1  Q.  B.  750,  68  L.  T.  701,  62 
L.  J.  Q.  B.  409,  41  W.  E.  531,  9  Times  I^.  E.  427.  Burridgie  #  iSon  v. 
F.  E.  Haines  #  Sons,  Ltd.,  (1918)  W.  O.  &  I.  Eepl.  130.  Harvey  v.  Ocean 
Accident  and  Guarantee  Corpn.,  (1905)  2  Ir.  Eep.  1,  C.  A. 

(«)  (1905)  1  K.  B.  387,  74  L.  J.  K.  B.  227,92  L.  T.  128,  21  T.  L.  E.  173. 

(h)  Clidero  v,  Scottish  AceUlent,  #c.,  29  Sco.  L.  E.  303. 

(o)  Bggenberger  v.  Guarantee,  #c.,  41  Fed.  Eep.  U.  S.  172. 
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Policy  against  death  by  accident  ichilst  travelling  .—The  assured 
left  a  steamer  to  walk  home,  and  while  so  doing  was  injured  by  an 
accident  from  which  he  died.  The  Supreme  Court  of  the  United 
States  held  that  his  own  legs  were  not  a  conveyance,  public  or 
private,  within  the  meaning  of  a  policy  against  death  by  accident 
whilst  travelling  by  public  or  private  conveyance  (p) . 

And  an  accident  policy  insuring  a  person  named  "  as  a  passenger 
in  a  public  conveyance  provided  by  a  common  carrier  "  has  been 
decided  not  to  cover  injuries  received  by  him  after  he  had  alighted 
from  a  railway  train  on  which  he  had  been  a  passenger,  and  had 
returned  to  it  for  a  purpose  having  no  connection  with  his 
journey  (g). 

Exercise  with  clubs,  rupture  of  blood-vessel. — In  America, 
death  caused  by  rupture  of  a  blood-vessel  while  exercising  with 
Indian  clubs  is  not  accidental  death  if  the  clubs  were  used  in  the 
ordinary  way,  and  no  unforeseen  accident,  unusual  circumstance, 
or  involuntary  movement  of  the  body  occurred  which  in  connection 
with  the  movement  of  the  body  brought  about  the  injury  (r^. 

"Rupture  of  blood-vessel,  inflammation  of  lungs. — If  death  is 
due  to  inflammation  or  abscesses  on  the  lungs,  consequent  upon 
the  rupture  of  a  blood-vessel  by  over-exertion,  such  rupture  will 
be  held  the  approximate  cause  of  death  and  the  death  accidental, 
unless  independent  lung  disease  supervened  before  the  rupture,  or 
slumbering  disease  was  brought  into  activity  by  the  rupture  (s) . 

Death  must  be  caused  solely  by  accident  to  entitle  assured. — It 
is  usually  stipulated  that  death  must  be  caused  solely  by  accident 
to  entitle  the  representatives  of  the  assured  to  recover  under  the 
policy.  If  death  is  caused  by  peritonitis  due  to  a  violent  and  un- 
intentional blow  in  the  stomach,  this  has  been  in  America  held  to 
be  death  by  accident  {t) .  So  also  in  the  case  of  hernia  due  to  an 
accidental  fall(M). 

(p)  Ripley  V.  Insurance  Co.,  16  Wall.  (U.  S.)  336. 
(?)  Ilendrick  v.  Employers',  ^c,  62  Fed.  Bep.  U.  S.  893. 
(>■)  See  M'Carthy  v.   Travellers',  8  Bias.   (C.  Ot.  IT.  S.)  362,  U.  S.  Dig. 
1882,  p.  496.  (s)  Ibidi 

{t)  N.  Am.  Life,  ^c.  v.  Burroughs,  69  Penn.  43,  8  Am.  Bep.  212. 
(m)  Fitton  V.  Accidental  Death,  17  O.   B.  N.  S.  122,  34  L.  J.  C.  P.  28. 
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Effects  of  injury  caused  by  accident. — And  where  the  assured 
under  a  policy  against  death  from  "the  effects  of  injury  caused  by 
accident,"  fell  and  dislocated  his  shoulder,  and  eventually  died 
from  pneumonia,  caused  by  cold  to  which  he  had  been  rendered 
unusually  susceptible  by  the  accident,  it  was  held  that  the  death 
was  due  to  "the  effects  of  injury  caused  by  accident,"  the  terms 
of  the  insurance  meaning  that  the  injury  must  be  immediately 
caused  by  the  accident,  but  that  death  need  not  be  immediately 
caused  by  the  injury  (x).  And  the  same  result  may  be  arrived 
at  though  the  insurance  is  against  injury  by  accident  and  resulting 
"directly,  independently,  and  exclusively  of  all  other  causes"  in 
disablement  (y) . 

Disease  a  link  in  chain  hetiveen  accident  and  death. — When  a 
disease  resulting  in  death  is  the  effect  of  an  accident,  so  as  to  be 
a  mere  link  in  the  chain  of  causation  between  the  accident  and  the 
death,  the  death  is  considered  to  be  attributable  not  to  the  disease 
but  to  the  accident  alone  (2). 

Where,  however,  the  policy  stated  that  the  company  would  not 
be  liable  for  death  arising  from  natural  disease  although  accele- 
rated by  accident,  the  insurers  were  held  not  to  be  liable  in  a  case 
where  death  had  resulted  from  the  accident  and  pre-existing 
disease  (a) . 

But  where  erysipelas  supervened  upon  a  wound,  the  death  that 
followed'  was  considered  to  be  the  result  of  the  disease  rather  than 
of  the  wound,  and  it  was  held  that  the  insurers  were  not  liable  (fo) 
under  the  special  terms  of  their  policy.  Gangrene  from  a  cut  has 
been  held  an  accident  within  the  meaning  of  a  policy  against 

Hubbard  v.  Mutual  Accident,  98  Fed.  Rep.  U.  S.  930.  Hubbard  v.  Travelleis' , 
98  Fed.  Rep.  U.  S.  932. 

(a;)  iHtt  V.  Bailway  Passengers',  Sso.,  22  Q.  B.  D.  504,  60  L.  T.  297,  37. 
W.  R.  477  5  Times  L.  R.  194.  Etherington  and  Lancashire  and  Yorkshire 
Accident  Ins.  Co.,  24  T.  L.  R.  784. 

{y\  Fidelity  and  Casualty  Co.  of  New  York  v.  Mitchell,  (1917)  A.  G.  592. 

(z)  Western  Commercial  Travellers'  Assn.  v.  Smith,  85  Fed.  Rep.  U.  S. 
401.  Re  Mardorf  and  Accident  Ins.  Co.,  (1903)  1  K.  B.  584,  72  L.  J.  K.  B. 
362,  88  L.  T.  330.     See  per  Lord  HaJsbury,  supra,  p.  460. 

(a)  Anderson  1.  Scottish  Accident,  27  So.  L.  R.  20.  National  Masonic  v. 
Shryock,  73  Fed.  Rot>.  U.  S.  774. 

(&)  Smith  V.  Accident,  #c.  Co.,  L.  R.  5  Ex.  302,  39  L.  J.  Ex.  211,  22  L.  T. 
N.  S.  861,  18  W.  R.  1107. 
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accident  (c),  and  so  also  has  blood-poisoning  from  abrasion  of  the 
skin  of  a  toe  by  a  new  shoe  (d) .  But  death  by  dislodgment  of  a 
gall-stone  consequent  on  a  fall  has  been  held  not  within  a  policy 
against  death  by  accident  (e). 

Death  under  doctors'  hands. — Death  under  surgeons'  or  phy- 
sicians' hands  is  excepted  in  most,  if  not  all,  accident  policies.  In 
America  it  has  been  held  that  death  caused  by  taking  accidentally 
an  overdose  of  opium,  a  proper  dose  having  been  prescribed,  is 
within  this  exception  (/). 

Usual  exception  in  accident  •policy. — These  policies  usually  con- 
tain a  clause  to  the  following  effect:  "  but  it  does  not  insure  against 
death  or  disability  arising  from  rheumatism,  gout,  hernia,  ery- 
sipelas, or  any  other  disease  or  secondary  cause  arising  within  the 
system,  before,  or  at  the  time  of,  or  following  such  accidental 
injury,  whether  causing  such  death  or  disability  directly  or  jointly 
with  such  accidental  injury."  In  the  case  of  Smith  v.  Accidental 
Death  Company,  which  has  just  been  cited,  the  Court  of  Exchequer 
held  (Kelly,  C.B.,  dissenting),  in  construing  such  a  policy,  that 
erysipelas  resulting  from,  and  caused  solely  and  exclusively  by,  an 
accidental  injury  in  the  foot  of  the  insured  came  expressly  within 
this  exception,  and  that  therefore  the  insurers  were  not  liable  on 
the  policy. 

Hernia — operation. — But  where  hernia  caused  solely  by  external 
violence  was  followed  immediately  by  a  surgical  operation  which 
was  intended  to  relieve  the  patient,  but  caused  death,  the  Common 
Pleas  held  that  such  a  case  did  not  come  within  the  exception  {g), 
and  therefore  the  insurers  were  liable. 

Fainting^ — A  provision  in  an  accident  policy,  that  the  risk 
shall  not  extend  to  death  caused  by  bodily  infirmities  or  disease, 
does  not  include  fainting  produced  by  indigestion,  lack  of  proper 

(c)  Waller  v.  Northern,  #c.  Co.,  "  Times,"  Jan.  26,  1887. 
(«f)   Western  Commercial  Traveilers,'  S[C.  v.  Smith,  supra. 
(e)  Cawley  v.  National  Employers'  Co.,  1  Times  L.  E.  256. 
(/)  See  May  Ins.  (1st  ed.)  784. 

Iff)  FUton  V.  Accidental  Death  Co.,  17  C.  B.  N.  S.  122,  34  L.  J.  C.  P.  28, 
discussed  in  previously  cited  case. 
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food,  or  any  other  cause  which  would  show  a  mere  temporary 
disturbance  or  enf  eeblement  {h) . 

Overdose  of  medicine  by  mistake. — Death  from  an  overdose  of 
medicine  by  mistake  is  within  a  policy  against  death  by  accident 
"  conditioned  to  be  void  if  he  die  by  his  own  hand  or  act  voluntary 
or  otherwise,"  the  aim  of  the  condition  being  merely  to  cover  the 
varieties  of  suicidal  self-destruction  (i).  Taking  an  overdose  of 
laudanum  to  relieve  pain  is  not  within  such  clause  (it). 

Gas  inhaled  when  asleep. — And  where  the  clause  declared  that 
the  insurance  did  not  cover  injuries  or  death  "resulting  from 
poison  or  anything  accidentally  or  otherwise  taken,  administered, 
absorbed,  or  inhaled,"  it  was  held  not  to  apply  to  accidental  in- 
voluntary inhalation  of  gas  while  asleep  (1). 

Poison  or  intentional  self -injury. — Where,  however,  there  was 
in  the  policy  a  proviso  that  the  insurance  should  not  extend  to 
death  by  certain  specific  means,  or  "by  poison  or  intentional  self- 
injury,"  and  the  insured  drank  some  poison  in  mistake  for  medi- 
cine which  he  was  in  the  habit  of  taking,  and  died,  his  represen- 
tatives could  not  recover  under  the  policy  (m). 

So  where  in  the  policy  there  was  a  clause  excepting  liability 
where  the  injury  was  caused  by  "  .  .  .  anything  .  .  .  inhaled," 
and  the  assured  accidentally  inhaled  coal  gas,  it  was  held  that  the 
injury  was  within  the  exception,  which  could  not  be  read  as  being 
limited  to  "  .   .   .  anything  voluntarily  inhaled  "(w). 

Driving  in  vehicle. — Driving  the  assured  out  in  a  vehicle  is  not 
a  voluntary  exposure  to  an  obvious  risk  (o). 

(h)  Manufacturers'  Aceident  Indemnity  Co.  v.  Borgan,  58  Fed.  Eep.  945. 

(*)  Penfold  V.  Universal  Ufa  Co.,  85  N.  Y,.  3/17,  39  Am.  Rep.  660.  And 
see  Pollock  v.  U.  S.  Mutual  Co.,  48  Am.  Eep.  a04. 

Qc)  Mutual  Life  Co.  v.  Laurence,  8  Illinois  (App.)  488. 

(0  Lmoenstein  v.  Fidelity  and  Casualty,  #c.,  88  Fed.  Rep.  474.  Fidelity 
and  Casualty,  %o.  v.  Lowenstein,  97  Fed.  Eep.  17. 

(ot)  Cole  V.  Acoidemt,  ^c,  61  L.  T.  227,  5  Times  L.  R.  736. 

(»)  In  re  United  London,  and  Scottish,  ^c,  Brown's  CUdm,  (1915)  2  Oh.  167. 

(o)  SkUling  V.  Accidental  Death,  1  F.  &  F.  116,  2  H.  &  N.  42,  26  L.  J.  Ex. 
266,  27  do.  16,  29  L.  T.  98,  5  W.  Ei.  567. 

30  (2) 


468  THE   LAWS  OF   INSURANCE. 

Own  negligence  covered  by  policy. — The  consequences  of  a 
man's  own  negligence  may  be  insured  against,  and  are  insured 
against  unless  expressly  excepted. 

Standing  on  joist  which  broke. — Where  the  policy  required  that 
the  assured  should  use  due  diligence,  and  he  stood  on  a  joist  on 
the  second  floor  of  a  building  which  was  being  erected  for  him,  and 
it  broke,  and  he  fell  and  was  killed;  in  America  this  has  been  held 
no  want  of  due  diligence  (p) . 

Consequences  of  wilful  exposure  to  unnecessary  danger,  or  peril, 
are  by  some  policies  excepted  from  the  risk. 

Obvious  risk. — And  a  stipulation  that  the  insurer  shall  not  be 
liable  in  case  of  "the  exposure  of  the  insured  to  obvious  risk  of 
injury,"  will  exempt  the  insurer  from  liability,  where  the  risk 
would  have  been  obvious  to  the  insured  if  he  had  been  paying 
reasonable  attention  to  what  he  was  doing  (q) . 

In  this  case  the  insured  had  crossed  a  main  line,  waiting  for  one 
train  to  pass,  and  was  re-crossing,  when  a  second  train  killed 
him.  There  was  no  crossing  at  the  place  and  nothing  to  obstruct 
the  view. 

Fatal  fall  by  engine-driver  putting  on  brake. — Where  an 
engine-driver  slipped,  fell,  and  was  killed  while  going  into  the 
tender  to  put  on  the  brake,  which  is  the  stoker's,  business,  he  was 
held  not  to  have  been  needlessly  exposing  himself  (r) . 

A  signalman,  being  insured  for  11.  per  week,  "in  case  of  his 
being  incapacitated  from  employment  by  reason  of  accident  sus- 
tained in  the  discharge  of  his  duty,"  tried  to  stop  a  train,  one  of 
the  carriages  of  which  was  broken ;  he  thus  received  a  shock  which 
incapacitated  him;  and  his  claim  against  the  insurers  was 
allowed  (s). 

Attempting  to  mount  carriage  in  motion. — In  America  the 
Courts  have  gone  so  far  as  to  hold  that  an  attempt  to  get  into  a 

(p)  Stone  V.  V.  S.  CmiMlty  Co.,  34  N.  Y.  371. 

(?)  Cornish  v.  Accident,  #o.,  23  Q,.  B.  D.  453,  58  L.  J.  Q.  B.  591,  38  W.  R. 
139,  5  Times  L.  B.  733. 

(»•)  Providence  Life  v.  Martin,  32  Maryland  310. 

(«)  Pugh  V.  L.  B.  ^  8.  C.  Railway,  (1896)  2  Q.  B,.  248,  74  L.  T.  724, 
65  L.  J.  Q,   B.  521,  44  W.  U.  627.     WUMpson  v.  Bowntan,  (1897)  2  Q.  B.  57. 
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railway  carriage  whilst  in  slow  motion  is  not  wilful  and  wanton 
self -exposure  to  unnecessary  danger  (t) .  Assured  took  a  ticket; 
from  A.  to  B.;  when  the  train  reached  B.  he  got  out,  and  the 
signal  was  given  for  it  to  proceed  to  C,  and  the  train  had  begun 
to  move.  Assured  then  attempted  to  get  in  whilst  the  train  was 
in  motion,  and  was  killed.  It  was  held  natural  and  prudent  for  a 
man  who  wanted  to  go  on  in  the  train  to  get  in  while  it  was 
moving,  and  that  the  insurers  were  therefore  liable  (m)  .  An 
assured  who  jumped  on  the  step  of  an  omnibus  in  motion,  in- 
tending to  travel  by  it,  fell,  and  was  injured,  and  he  was  held 
entitled  to  recover  on  a  policy  against  accident  while  travelling  by 
public  or  private  conveyance  (x) . 

Voluntary  exposure. — A  policy  of  insurance  against  death  or 
injury  issued  by  a  railway,  passenger  assurance  company  pro- 
vided— 

(1)  No  claim  shall  be  made  for  insurance  when  death  or  injury 
may  have  happened  in  consequence  of  voluntary  exposure  to  un- 
necessary danger,  hazard,  or  perilous  adventure  (y) .  This  means 
wanton  or  grossly  imprudent  exposure  (z) . 

(2)  Standing,  riding,  or  being  upon  the  platform  of  moving 
railway  coaches,  or  entering  or  attempting  to  enter,  leaving  or 
attempting  to  leave,  any  public  conveyance,  having  steam  as  a 
motive  power,  while  the  same  is  in  motion,  are  hazards  not  con- 
templated by  the  contract. 

This  condition  (2)  will  not  include  mere  passing  from  one  part 
to  another  of  a  train  through  which  a  passage  was  possible  and 
contemplated,  but  such  passing  is  exposure  to  unnecessary  danger 
within  condition  (1)  if  it  be  done  at  night  (a). 

But  it  has  been  decided  that  a  passenger  who  goes  out  on  to  the 
platform  when  the  train  is  in  motion  because  he  is  overcome  by 
the  heat  of  the  car,  or  is  suffering  from  nausea,  does  not  voluntarily 

(t)  Schneider  v.  Provident  Life,  24  Wise.  28. 

(a)  Tooley  v.  Rmlwuy  Passengers',  S;c.  Co.,  3  Biss.  (U.  S.)  399. 

(x)  Chamflin  v.  Hallway  Passengers',  6  Lansing  (N.  Y.)  71. 

\y)  Burkhard  v.  Travellers'  Co.,  i\  Am.  Eep.  205.  Cornish  v.  Accident,  ^-o., 
mypra. 

(z)  Mamifacturers' ,  ^o.  v.  Dorgan,  58  Fed.  Rep.  U.  S.  945. 

(«)  Sawtelle  v.  Railway  Passengers'  Assurance  Co.,  15  Blatoh.  (O.  Ut.  U.  b.) 
216. 
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expose  himself  to  unnecessary  danger  within  the  meaning  of  .an 
accident  policy  (fo). 

Meaning  of  "  wholly  disabled." — Where  an  insurance  is  effected 
against  an  accident  wholly  disabling  the  assured,  the  necessary 
condition  for  compensation  thereunder  is  proof  that  an  accident 
has  so  far  disabled  the  assured  that  he  can  no  longer  follow  his 
occupation,  business  and  pursuits  in  the  manner  in  which  he 
usually  carried  it  or  them  on  before  (c) .  It  is  not  necessary  to 
prove  that  the  assured  cannot  do  any  part  of  his  business. 

Complete  loss  of  sight. — The  American  policies,  to  avoid  these 
questions,  seem  to  insert  total  disability  from  all  business.  In 
England,  loss  of  both  eyes,  or  of  both  legs,  or  of  both  arms,  or 
of  one  of  each,  are  by  certain  accident  insurance  companies  treated 
as  total  disability;  and  in  a  case  where  the  insured  when  he  signed 
the  proposal,  had  lost  the  sight  of  one  eye,  of  which  the  company's 
agent  was  aware,  and  the  insured  afterwards  accidentally  lost  the 
sight  of  the  other  eye,  he  recovered  as  for  complete  loss  of 
sight  (d). 

Notice  of  accident. — Notice  of  an  accident  must  be  given  as 
stipulated  in  the  policy,  usually  to  the  head  office,  within  fifteen 
days  of  its  occurrence  (e),  even  when  the  assured  is  killed  instan- 
taneously (/) .  But  unless  this  notice  is  made  a  condition  precedent 
to  liability  under  the  policy,  the  Courts  will  not  hold  delay  fatal 
to  all  claim,  but  merely  visit  the  claimant  with  the  costs  (if  any) 
occasioned  by  delay  {g) . 

Notice  of  death. — And  where  a  policy  against  accident  was 
made  subject  to  a  condition  that,  in  the  event  of  any  accident  to 
the  assured,  he  or  his  representatives  should  give  notice  therepf 

(b)  Marx  v.  Travellers',  #c.,  39  Eed.  Eep.  U.  S.  321. 

(o)  Hooper  v.  Acddentca  Death  Oa.,  3  L.  T.  N.  S.  22,  5  H.  &  N.  557,  29 
L.  J.  Ex.  484,  7  Jur.  N.  S.  74;  same  case,  per  Wilde,  B.,  at  5  H.  &  N.  546. 

(d)  Baivden  v.  London,  Edinbwgh,  ^c,  (1892)  2  Q.  B.  534,  61  L.  J.  Q.  B. 
792,  8  Timed  L.  R.  566. 

(e)  QamMe  v.  Aeoident  Ins.  Co.,  i  I.  K.  C.  L.  204. 

(/)  Patton  V.  Employers'  Liability  Co., ,20  L.  R.  Ir.  93.  Cassel  v.  Lanoa- 
s.hire  imd  Yorkshire  Co.,  1  Times  L.  R.  495.  Cawley  v.  The  National 
E.  A.  and  G.  Assn.,  Ltd.,  1  Times  L.  R.  255. 

iff)  Stonehmn  v.  Ooean  Co.,  19  Q.  B.  D.  237,  57  L.  T.  N.  S.  23i6,  35  W.  E. 
716,  3  Times  L.  R.  695. 
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in  writing  to  the  company  within  ten  days  after  its  occurrence, 
and  that  unless  the  condition  were  complied  with  no  person  should 
be  entitled  to  claim  under  the  contract,  it  was  held  that  notice 
must  be  given  within  the  prescribed  time,  even  of  instantaneous 
death,  and  that  such  notice  might  be  given  by  any  person  appointed 
by  the  assured  for  the  purpose  (4),  or  even  by  any  person  acting 
on  behalf  of  the  persons  interested  in  the  policy  (i) . 

Condition  as  to  giving  immediate  notice. — In  another  case  (fc) 
the  claimants  made  a  proposal  on  28th  December  to  the  Life  and 
Health  Assurance  Association  for  insurance  against  their  liability 
under  the  Workmen's  Compensation  Act,  1897.  On  the  same 
day  the  Association  gave  a  covering  note,  "Cover  to  hold  good 
from  this  day."  On  January  3rd  a  policy  was  executed  and  was 
delivered  to  the  claimants  on  January  9th.  It  stipulated  that  the 
employer  should  give  immediate  notice  to  the  Association  of  any 
accident  causing  injury  to  a  workman,  and  that  the  observance  of 
the  condition  should  be  of  the  essence  of  the  contract.  On  January 
2nd  an  accident  happened  to  a  workman  in  the  employ  of  the 
claimants,  and  on  March  14th  they  gave  notice  thereof  to  the 
Association.  The  next  day  the  workman  died,  and  his  widow 
received  compensation  from  the  claimants  under  the  Act,  and  they 
claimed  from  the  Association  under  the  policy  the  amount  so  paid. 
It  was  held  that  as  the  accident  happened  before  the  policy  was 
delivered,  and  that  as  the  Association  had  not  proved  that  the 
claimant  kneAV  of  the  condition  as  to  giving  immediate  notice  of 
any  accident,  the  condition  never  became  applicable  to  that  risk, 
and  the  claimants  were  entitled  to  recover. 

Where  an  accident  happens  disabling  for  some  time,  and  finally 
resulting  in  death  within  the  period  mentioned  in  the  policy,  only 
the  balance  remaining  due  on  the  policy  after  paying  the  weekly 
allowances  for  the  period  of  survival  after  the  accident  will,  it 
seems,  be  payable. 

Death  must  ensue  within  specified  time. — When    the   policy 

(A)  Patton  V.  Employers'  Liability  Assurance  Corporation,  supra. 

(i)  Ibid.,  p«r  Murphy,  J. 

(ft)  Be  An  Arbitration  between  Coleman's  Bepositories  and  The  Life  and 
Health  Assurance  Assn.  (1907),  23  T.  L.  R.  638,  O.  A.,  per  Vaughan  Williamg 
and  Buckley,  L.JJ.,  disa.  Moulton,  L.J. 
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insures  against  fatal  accidents,  to  entitle  the  representatives  of  the 
insured  to  recover,  death  must  ensue  within  the  time  mentioned 
in  the  policy,  usually  three  calendar  months  after  the  accident  (l). 
Proof  must  be  given  of  the  death  to  satisfy  (i.e.,  which  ought  to 
satisfy)  the  directors  (to),  and  the  claim  is  usually  made  payable 
within  one  month  after  such  satisfactory  proof.  Evidence  on 
which  the  Court  may  deem  a  tenant  for  life  to  be  dead  is  not  neces- 
sarily satisfactory  proof  of  his  death  to  an  insurance  company  with 
whom  his  life  was  insured  (n),  but  whe^e  the  assured  had  dis- 
appeared and  not  been  seen  or  heard  of  for  seven  years,  his  death 
was  presumed  (o). 

Allowance  for  disablement. — Allowance  for  disablement  is 
usually  limited  to  twenty-six  weeks  for  any,  one  accident  and  in 
respect  of  any  one  year's  premium. 

I'l-ue  construction  of  accident  policy. — Where  an  accident  policy 
insures  against  two  classes  of  injuries,  namely,  those  which  occa- 
sion loss  of  life  within  a  certain  period,  and  those  which  shall  not 
be  fatal,  and  contracts  to  pay  in  the  former  case  an  agreed  lump 
sum  at  death,  and  in  the  latter  case  a  certain  sum  per  week,  the 
two  provisions  are  to  be  construed  together,  and  the  evident  intent 
is  that  if  an  injury  happens  within  the  meaning  o|  the  policy  it 
is  insured  against  as  coming  within  one  class  or  the  other.  If  it 
were  otherwise  construed,  an  injury  which  should  not  prove  fatal 
within  the  specified  time,  would  furnish  no  ground  of  action  till 
it  should  be  made  to  appear  that  it  would  never  prove  fatal.  This 
would  render  the  insurance  nugatory  in  such  cases  (p) . 

A  policy  runs  for  fifteen  days  after  the  renewal  premiums 
become  due,  and  the  insurers  are  liable  for  that  period.  But, 
unlike  life  policies,  accident  policies  may  be  discontinued,  and,  if 
notice  to  do  so  be  given  before  the  end  of  the  year,  the  assured 

(I)  Lockyer  v.  Offley,  1  T.  E,.  260,  per  Willes,  J.  Perry  v.  Provident  Life, 
99  Mass.  162.    Same  v.  Same,^  103  Mass.  242. 

(m)  London  Guarantee  v.  Fearnley,  5  App.  Cas.  916,  43  L.  T.  N.  S.  390, 
28  W.  B.  893. 

(»)  Doyle  \.  City  of  Glasgow,,  ^e.  Co.,  53  L.  J.  Ch.  527,  50  L.  Tl.  323,  32 
W.  K.  476. 

(o)  Willyams  and  Others  v.  Scottish  Widows'  Futnd,  Law  Assurance  Society, 
4  Times  L.  R.  489. 

(it>)  Perry  v.  Provident  Life,  99  Mass.  162.     Same  v.  Same,  103  Mass.  243. 
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"will  not  be  entitled  to  the  days  of  grace  any  more  than  in  fire 
policies  (q) . 

Proof  of  accident  to  satisfy  directors. — If  the  policy  requires 
that  such  proof  of  the  accident  alleged  as  ground  of  claim  shall 
be  given  as  the  directors  shall  deem  necessary  to  establish  the  claim, 
it  will  be  construed  as  demanding  what  they  shall  reasonably  deem 
necessary  (r) . 

Post-mortem  examination  condition  precedent. — Where  a  policy 
provided  that  "in  case  of  death  the  legal  representatives  of  the 
deceased  must  deliver  to  the  company  a  certificate  from  the  medical 
attendant  of  the  insured  stating  the  cause  of  death,  and  furnish  all 
such  other  information  and  evidence  as  the  directors  may  require 
or  consider  necessary  or  proper  to  elucidate  the  case,"  the  insurers 
having  applied  to  the  family  physician  for  a  post-mortem  exami- 
nation, which  on  his  own  authority  he  refused,  the  plaintiff  was 
adjudged  entitled  to  recover,  the  demand  of  a  post-mortem  not 
having  been  made  to  the  personal  representatives  of  the  deceased; 
and  (per  Lord  Young)  the  company  could  not  plead  the  refusal 
of  a  post-mortem  if  on  the  whole  evidence  it  appeared  that  the 
deceased  died  from  accident  (s) . 

Certificate  of  veterinary  surgeon. — A  condition  in  an  animal 
accident  policy  requiring  a  certificate  of  a  veterinary  surgeon  is  a 
Condition  precedent,  but  such  condition  may  be  waived,  or  if  even 
waiver  is  not  intended  by  the  office  if  the  conduct  and  declaration 
of  the  office  are  such  as  to  justify  the  belief  that  waiver  was  in- 
tended, and  if  acting  on  this  belief  the  assured  is  induced  to  incur 
trouble  and  expense,  and  is  subjected  to  delay  to  his  injury  and 
prejudice,  the  office  may  be  estopped  (0- 

Employers'  liability. — Employers  of  labour  are  by  statute  (m) 

(g)  See  Salvin  v.  James,  6  East  571. 

(»■)  Braumtein  v.  Accidental  Death,  31  L.  J.  Q.  B.  17,  5  L.  T.  N.  S.  550, 
1  B.  &  S.  782,  8  Jur.  N.  S.  506.  See  Mamby  v.  Gresham  Life,  4  L.  T.  IST'.  S. 
347,  9  ,W.  R.  547,  31  L.  J.  Oh.  94,  29  Beav.  439,  7  Jur.  N.  S.  383. 

(s)  Ballantine  v.  The  Employers'  Assurance  Co.,  31  Sco.  L-.  Rep.  230. 

(<)  Toronto  Rly.  v.  National  British  and  Irish  Millers,  111  L.  T.  555,  at 
p.  563.  Burridge  #  Son  v.  F.  H.  Haines  $  Sons,  Ltd.,  (1918)  W.  0.  &  I.  Rep. 
at  P-  133.  ,„    ,         ,    „ 

(«0  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42).    Workmen's  Com- 
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made  liable  for  injuries  of  certain  kinds  to  those  whom  they  em- 
ploy, and  in  respect  of  each  and  all  such  liabilities  they  have  an. 
insurable  interest. 

The  Railway  Passengers'  Assurance  Co.  has  by  a  private  Act  {x) 
taken  special  powers  to  insure  employers  against  their  liability 
under  the  Employers'  Liability  Act,  1880,  and  other  companies 
have  been  constituted  for  the  same  purpose  under  the  Companies 
Acts. 

Insurers  against  employers'  liability  require  to  know  the  nature 
of  the  business  in  which  the  liability  is  to  be  incurred,  the  number 
of  persons  employed,  the  mode  of  conducting  the  business,  and 
the  amount  of  wages  paid  (on  which  the  premiums  are  calculated). 

A  policy  to  indemnify  an  employer  for  "all  sums  which  such 
employer  shall  become  liable  for  under  or  by  virtue  of  the  Em- 
ployers' Liability  Act,  1880,"  will  not  render  the  insurer  liable 
for  damages  recovered  in  a  common  law  action,  though  the  circum- 
stances may  be  such  that  damages  might  have  been  recovered  under 
the  Act  («/). 

Insurers  may  exclude  risk  arising  from  change  of  trade. — Apart 
from  the  circumstances  of  the  particular  case  and  any  statutory 
provisions  to  the  contrary,  the  insurers  are  not  bound  to  take  thb 
risks  of  a  change  in  the  trade,  or  the  mode  of  conducting  it,  and 
can  by  apt  words  exclude  such  risk. 

Contract  of  indemnity. — This  form  of  insurance,  though  on 
human  life,  is  merely  a  contract  of  indemnity  against  a  legal 
liability,  and  a  policy  of  this  kind  is  not  a  policy  of  insurance 
against  accident  within  the  meaning  of  sect.  98,  schedule  1,  of  the 
Stamp  Act,  1891  {z). 

peDsation  Act,  1897  (60  &  61  Vict.  o.  37).  Workmen's  Compensation  Act, 
1906  (6  Bdw.  Vll.  c.  58). 

ix)  44  &  45  Vict.  c.  xli. 

(y)  Morrison  v.  ScotUsh  Employers'  Liability  and  Accident  Ins.  Co.,  16 
Bettie,  212. 

(2)  Lancashire  Ins.  Co.  v.  Inland  Revenue,  (1899)  1  Q.  B.  353.  Vulcan 
Boiler  v.  Same,  (1899)  1  Q.  B.  353.  54  &  55  Viati.  o.  39,  s.  98;  esplaimed  by 
Finaoace  Act,  1895  (58  &  59  Vict.  o.  16),  s.  13,  extended  by  Finance  Act,  1899 
(62  &  63  Viofc.  a.  9),  8.  11.  Seot.  116  of  the  Stamp  Act,  1891,  enables  the 
Commissioners  of  Inland  Revenue  to  accept  a  composition  for  stamp  duty  on 
policies  of  insurance  against  accident,  extended  by  sect.  13  of  the  Finance  Act, 
1896  (59  &  60  Vict.  o.  28). 
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But  the  office  that  insures  against  claims  under  the  Workmen's 
Compensation  Act,  1906,  is  not  liable  to  indemnify  the  assured 
against  the  increased  liability  imposed  upon  him  by  the  Workmen's 
Compensation  (War  Additions)  Acts,  1917,  1919(a). 

Employer  must  defend  if  required  by  insurer  to  do  so. — The 
employer  will  be  obliged  to  defend  an  action  by  the  workman 
if  the  insurer  requires,  and  if  he  does  so  on  the  request  of  the 
insurer,  or  otherwise  reasonably,  he  will  be  entitled  to  recover 
all  the  cost  which  such  defence  has  put  him  to  as  in  the  case  of 
re-insurance  (6). 

But  paying  without  liability  will  not  entitle  the  employer  to 
indemnity  unless  the  insurers  advised  payment.  And  the  liability, 
to  bo  enforceable  against  the  insurers,  must  be  not  only  one  which 
falls  on  the  employer  within  the  statutes  (otherwise  the  employer 
would  have  no  insurable  interest),  but  also  within  the  policy. 

"Manual  labour."  English  and  Scotch  opinion  divergent. — ■ 
Thus,  in  consequence  of  the  different  interpretation  put  by 
English  (c)  and  Scotch  (d)  Courts  on  the  words  "manual  labour  " 
in  the  statute,  which  applies  to  both  countries  (e),  a  Scotch 
omnibus-owner  has  both  liability  to  and  insurable  interest  in  his 
conductors,  whereas  an  English  owner  has  neither. 

(«)  GiJmore  v.  Genei-al  Accident  Ass.  Corp.,  Ltd.,  (1919)  W.  0.  &  I.  Rep.  71. 

(b)  Supra,   pp.    234   et   seq. 

(c)  Morgan  v.  London  General  Omnibus  Co.,  12  Q.  B.  D.  201. 

(d)  Wilsmi  V.  Glasgow  Tramway  Co.,  5  O.  S.  O.  (5ili  series)  981. 
(f)  43  &  44  Vict.  0.  42,  s.  6  (3). 


476 


THE   LAWS   OF    INSURANCE. 


CHAPTER  XXVI. 

GUARANTEE      INSUEAliTCE. 

Certain  companies  have  been  established  in  this  country  for 
undertaking  the  risks  of  suretyship  for  a  pecuniary  consideration. 
Their  method  of  dealing  is  based  on,  and  closely  resembles,  that 
of  the  ordinary  insurance  companies,  and  their  bonds  of  suretyship 
are  often  termed  policies. 

Writing  requisite. — A  contract  of  guarantee  by  the  Statute  of 
Frauds  must  be  in  writing,  it  being  a  contract  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person  (a),  and  it  being 
also  a  promise  to  be  answerable  for  a  debt  of,  or  a  default  in,  some 
duty  by  that  other  person  towards  the  promisee  (&). 

Not  limited  to  fraud. — Where  a  bank  manager  allows  overdrafts 
without  security,  and  loss  is  occasioned  thereby,  this  has  in  Lower 
Canada  been  held  an  irregularity  within  the  meaning  of  a 
guarantee  policy  "against  loss  by  the  want  of  integrity,  honesty, 
or  fidelity,  or  by  the  negligence,  defaults,  or  irregularities  of  the 
manager"  (c).  In  the  particular  case  the  manager  concealed  the 
overdrafts  by  fictitious  returns,  and  acted  improperly  in  concert 
with  the  persons  allowed  to  overdraw  {d) . 

A  policy  issuing  against  loss  occasioned  to  a  bank  "by  reason 
of  any  .  .  .  currency,  coin,  or  other  similar  secerities  .  .  .  which 
during  the  [period  covered]  may  be  in  or  upon  [the  bank's]  own 
premises  .  .  .  being  (while  so  in  or  upon  such  premises  .  •  ■) 
lost,  destroyed,  or  otherwise  made  away  with  by  robbery,  theft,  fire, 
embezzlement,  burglary,  or  abstraction,  or  taken  out  of  [the  bank's] 
possession  or  control  by  any  fraudulent  means,"  does  not  cover  a 

(a)  See  per  Blackburn,  J.,  Steele  v.  WKinZay,  S  App.  Cas.  758-770,  43  L.  T. 
258,  29  W.  R.  17. 

(i)  Eastwood   v.    Kenyan,    11    A.    &    E.    438.      Hargreaves   v.    Parsons,   13 
,  M.  &  W.  570. 

(a)  Bank  of  Toronto  v.  European  Assurance  Society,  14  Lr.  Can.,  Jur.  186. 
(rf)  See  also  Byrne  v.  Muzio,  8  L.  E.  Ir.  396. 
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loss  due  to  paying  out  money  on  cheques  drawn  by  a  customer  on 
such  customer's  account  which  account  is  put  in  funds  by  the  cus- 
tomer's discounting  with  the  bank  forged  bills  (e). 

■Concealment.— The  ordinary  rule  of  insurance  law,  that  all 
material  circumstances  known  to  the  assured  must  be  disclosed, 
does  not  apply  equally  in  the  case  of  guarantee  policies  (/).  The 
concealment  to  avoid  the  contract  of  guarantee  must  be  fraudulent, 
for  such  policies  come  -within  the  law  of  suretyship,  rather  than  of 
insurance  (g) . 

Duty  of  assured. — A  contract  to  guarantee  a  man  from  loss  by 
a  certain  employe  does  not  entitle  the  employer  to  run  up  an 
embezzlement  bill  against  the  surety,  and  keep  dishonest  servants 
at  another  man's  risk,  when  once  he  knows  or  reasonably  suspects 
their  dishonesty  (A) .  Nor  may  he  alter  the  terms  of  the  em- 
ployment, if  the  policy  was  granted  on  the  faith  of  them  (i), 
otherwise  he  may  (j) . 

Notice  of  default. — Consequently,  it  would  seem  that  on  default, 
and  notice  thereof,  the  insurer  would  at  any  rate  have  the  option 
to  terminate  the  guarantee,  and  a  right  in  equity  to  be  discharged 
if  the  employer  keeps  on  the  employe  after  discovery  of  his  de- 
faults, for  one  of  the  surety's  rights  on  payment  would  be  to  insist 
on  the  discharge  of  the  employe  (k) . 

The  default,  &c.,  of  which  notice  must  be  given,  is,  it  would 
seem,  only  such  default,  &c.,  as  will  found  a  claim  on  the  guar- 
antors (Z) .  But  this  is  a  mere  question  of  the  construction  of  the 
particular  instrument. 

Right  to  dismissal  of  employed. — The  guarantor  company  can 
require  dismissal  for  misconduct  if  the  person  guaranteed  has  the 

(e)  Century  Bank,  fc.  v.  Young  (1914),  84  L.  J.  K.  B.  385. 

(/)  N.  British  Insurance  v.  Lloyd,  10  Ex.  523,  24  L.  J.  Ex.  14.  Seaton  v. 
Burmnd,  (1900)  App.  Cas.  135. 

(jr)  Eavensoroft  v.  Provident  Clerics',  §o.,  5  liiines  L-.  R.  3.  Liverpool 
Starr  Bowkett,  S;o.  v.  Travellers'  Accident,  9  Times  L.  E.  221. 

(A)  Phillips  V.  Foxall,  L.  R.  7  Q.  B.  666. 

(0  L.  N.  W.  R.  V.  WUnray,  10  Ex.  77,  23  L.  J.  Ex.  261. 

(?)  Sanderson  v.  Aston,  L.  B..  8  Ex.  73. 

(ji)  Shepheird  v.  Beecher,  2  Peere  Wms.  289.  Phillips  v.  Foxall,  per 
Blackburn,  J.,  L.  B.  7  Q,.  B.  666,  680.    Burgess  v.  Eve,  113  Eq.  450. 

(0  Byrn-e  v.  Muzio,  8  L.  B,.  Ir.  396,  408. 
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power  to  do  so,  which  in  guarantees  of  rate  collectors  and  the  like 
is  not  always  possible,  for  a  guarantee  may  be  given  to  a  collector- 
general,  or  the  guardians  of  the  poor,  while  the  power  to  dismiss 
is  vested  in  another  person  or  body  like  the  Treasury  or  Local 
Oovernment  Board  or  Board  of  Trade  (m) .  Non-exercise  of  a 
power  to  suspend  the  employed  vested  in  the  holder  of  the  policy, 
will  not  avoid  it  (n) . 

Assured  must  comply  with  conditions. — The  assured  must  ob- 
serve the  conditions  upon  which  the  contract  of  insurance  was 
entered  into :  for  example,  where  an  insurance  company  guaranteed 
employers  against  embezzlement  (o)  by  a  servant,  and  in  the 
proposal  which  formed  the  basis  of  the  contract  the  employers 
stated  that  they  would  observe  certain  specified  checks  in  settling 
their  accounts,  they  neglected  to  do  this,  though  acting  in  good 
faith,  and  failed  to  recover  under  the  guarantee  (p) . 

Similarly  where  A.  employed  B.  to  do  a  job  and  A.  insured 
with  C.  against  loss  arising  out  of  failure  duly  to  complete,  and 
by  a  condition  of  the  policy  A.  was  required  to  notify  C.  in  writing 
•of  any  non -performance  and  non-observance  on  the  part  of  B.  of 
the  terms  of  the  contract  between  A.  and  B.  which  might  involve 
a  loss  for  which  C.  would  be  responsible  under  the  contract  of 
insurance,  and  where  it  was  a  term  of  the  contract  between  A.  and 
B.  that  the  work  should  be  done  at  a  definite  rate,  and  it  was  not, 
but  the  failure  so  to  do  on  the  part  of  B.  was  not  notified  by 
A.  to  C,  and  then  B.  went  bankrupt  and  A.  had  to  complete 
•at  a  loss,  it  was  held  that  C.  was  not  liable  (q). 

Contents  of  guarantee  policies. — Guarantee  policies  contain  pro- 
visions as  follows: — 

1 .  That  the  employer  shall  give  notice  of  any  default  or  defal- 
cation by  the  employed  (r) . 

(m)  Lawder  v.  Lawder,  I.  E.  7  0.  L.  57.    Byrne  v.  Muzio,  8  L,.  R.  Ir.  396. 

(n)  Byrne  v.  Muzio,  8  L.  E.  Ir.  412.  WestjMrt  Union  v.  O'Malley,  8  L.  R. 
Ir.  412,  note. 

(o)  For  the  construction  of  the  word  "  embezzlement  "  when  used  in  a 
;policy,  see  DebenJmms  {Ltd.)  v.  Excess  (1912),  28  T.  L.  R.  505. 

(^)  Hmeoi-th  v.  Sickness  and  Accident  Ass^crance  Assoc,  28  Sco.  L.  Rep. 
394.    Sulphite  Pulp  Co.  v.  Paber,  11  Times  L.  R.  547. 


(</)  Clydebank,  Sfc.  v.  Fidelity  and  Deposit,  S;c.,  (1915)  S.  O.  362. 
(r)  Guarantee  Co.  v.  MecMnics'  Savings  Bank,  76  Davis  Sup.  Ob.  U. 


S.  402. 
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2.  To  forward  any  claim  made  in  respect  of  the  policy  within 
a  limited  time. 

3.  A  proviso  that  the  company  shall  be  entitled  at  the  em- 
ployer's expense  to  call  for  reasonable  particulars  and  proofs  of 
the  correctness  of  the  claim,  and  verification  thereof  by  statutory 
declaration. 

4.  That  only  one  claim  may  be  made  under  a  policy,  and  that 
only  in  respect  of  defaults,  &c.  committed  within  a  month  of  the 
recejpt  of  the  notice  (s) . 

5 .  That  the  policy  is  granted  only  on  condition  that  the  business 
of  the  employer,  and  the  duties  and  salary  of  the  employe,  shall 
remain  exactly  as  stated  in  the  particulars  of  proposal. 

6.  That  unless  notice  of  anything  making  the  actual  facts  to 
differ  from  the  particular  statements  made  shall  be  given  to  thb 
insurers,  and  consent  to  the  change  be  given  by  indorsement,  the 
policy  will  be  void. 

7.  That  the  employer  shall,  if  required,  aid  (at  the  company's 
expense  if  a  conviction  be  obtained)  in  prosecuting  the  employe 
to  conviction,  and  at  the  company's  expense  give  all  information 
and  assistance  to  enable  the  company  to  sue  for  and  obtain  the 
reimbursement  by  the  employed,  or  his  estate,  of  any  moneys 
which  the  company  shall  have  become  liable  to  pay  {t). 

Costs  of  prosecuting  thief. — Where  the  defendant  guaranteed 
the  honesty  of  the  plaintiff's  servant  up  to  250L,  and  the  servant 
stole  the  plaintiff's  goods,  on  his  being  convicted  of  the  theft  an 
order  was  made  for  restitution  of  the  stolen  property,  under  which 
order  114L  worth  of  the  property  was  recovered,  and  it  was  decided 
by  Mr.  Justice  Jelf  that  the  plaintiff's  costs  should  be  deducted 
therefrom  before  giving  the  defendant  credit  for  the  value  of  the 
property  recovered  (m)  . 

What  conditions  are  precedent  to  payment.— ^o  far  as  any  of 
these  conditions  are  for  something  to  be  done  preliminary  to  the 

(s)  Herein  such  polices  difEer  widely  from  fire  policies,  where  a  dozen 
claims,  if  they  arise,  can  be  made. 

(t)  Ravenscroft  v.  Provident  Clerks',  ^c,  5  Times  L.  B.  3. 

(m)  JTatch,  Mamfleld  ^  Co.  v.  WeingMt  (1906),  22  T.  L.  E.  366. 
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completion  of  the  proof  satisfactory  to  the  directors,  from  which 
completion  of  proof  the  time  of  payment  is  to  run,  they  are  pre- 
cedent. But  those  relating  to  matters  to  he  done  after  payment 
are  not  and  cannot  be  conditions  precedent.  The  condition  as  to 
prosecution  being  a  means  of  proving  the  employer's  claim  or  loss 
is  precedent,  or  can  be  so  made  {x) . 

But  a  condition  that  the  employer  shall  give  assistance  to  enable 
the  company  to  obtain  reimbursement  from  the  employed  cannot 
be  precedent  to  the  obligation  of  the  company  to  pay,  since  the 
company  cannot  be  entitled  to  reimbursement  until  it  has  either 
paid  or  become  liable  to  pay  {ij). 

And  where  a  policy  for  lOOZ.  provided  that  any  salary  or  com- 
mission, which  but  for  the  acts  of  embezzlement  would  become 
payable  to  the  employe,  or  any  other  money  due  to  him,  shall  be 
deducted  from  the  amount  payable  under  the  policy,  and  that  all 
moneys  of  the  employe  coming  into  the  employers'  hands  after  the 
discovery  shall  be  applied  by  the  employer  in  making  good  the 
amount  of  his  claim  under  the  policy,  in  priority  to  any  person 
claiming  upon  such  money,  and  the  employe  had  embezzled  160ZJ, 
Grantham,  J.,  held:  (1)  That  amounts  credited  to  the  employe 
should  be  deducted  from  the  150L  embezzled,  and  not  from  the 
lOOZ.  the  amount  of  the  policy.  (2)  The  lOOZ.  must  be  paid  first. 
(3)  Plaintiffs  must  hold  what  was  found  to  be  due  to  the  employe 
from  the  society  (which  was  in  liquidation)  for  the  defendants  in 
reduction  of  the  lOOZ.  (2). 

In  a  guarantee  insurance,  as  the  obligation  of  the  surety  is 
continuing,  the  obligation  of  the  creditor  or  employer  is  also 
continuing,  and  any  representation  and  understanding  as  to  the 
trustworthiness  of  the  employed,  on  which  the  contract  was 
originally  founded,  continues  till  its  termination  (a) . 

Guarantee  to  guardians  of  poor. — -Nor  if  the  guarantee  be  given 
to  the  guardians  of  the  poor  will  the  guarantee  company  be  exempt 

(»)  London  Guarantee,  ^0.  v.  Fearnley,  5  App.  CJas.  916,  43  L.  T.  390,  28 
W.  B.  893,  6  L.  R.  Ir.  219,  232,  394. 

(y)  Same  case. 

(z)  The  5th  Liverpool  Starr  Lowleett  Bldff.  Soc.  v.  The  Travellers'  Insur. 
80c.,  9  Times  L.  R.  221. 

(a)  Smith  v.  Bank  of  Scotland,  1  Dow  272-292.  Phillips  v.  Foxall,  L.  E. 
7  Q.  B.  666. 
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from  liability  on  account  of  the  negligence  of  the  overseers  in 
calling  the  collector  to  account  (6). 

Representation  as  to  mode  of  keeping  accounts. — A  statement 
by  the  emploj-er  as  to  the  mode  and  times  of  examining  ;the 
accounts  of  the  principal  or  person  employed  amounts  to  a  repre- 
sentation of  the  course  of  business  intended  to  be  pursued,  and 
must  be  so  complied  with  {c),  and  the  practice  of  examination  must 
continue  as  stated,  or  any  change  must  be  notified  and  assented  to, 
or  waived,  by  the  guarantee  society.  If  a  material  change  is 
made  without  the  assent  of  the  society,  the  policy  will  be  in- 
validated (d) . 

The  liability  of  the  guarantors  will  be  for  all  defaults  of  the 
employe  within  the  period  for  which  the  guarantee  is  given, 
whether  found  out  within  the  year  or  after  its  expiration,  unless 
limited  by  apt  words  to  defaults  committed  and  discovered  within 
the  year  (e). 

Renewal  of  contract. — Guarantee  policies  are  usually  made  for 
a  term  of  one  or  more  years.  It  is  sometimes  stipulated  that  unless 
notice  to  terminate  be  given,  the  policy  shall  be  treated  as  a 
renewal  contract  of  like  nature  and  conditions  (/) .  The  effect  of 
this  is  merely  to  continue  the  contract  for  a  second  term.  At  the 
end  of  that  term,  if  no  notice  to  continue  is  given,  or  other  arrange- 
ment made,  the  policy  drops.  Alterations  in  the  rules  of  the 
company,  on  the  faith  of  which  the  assured  took  the  guarantee  (g), 
will  not,  however,  have  the  effect  of  determining  such  a  renewed 
contract  if  no  notice  to  terminate  has  been  given  by  either 
party  (h),  and  the  insurers  will  be  entitled  to  the  renewal 
premium. 

(b)  Guardians  Mansfield  Union  v.  Wright,  9  Q.  B.  D.  683. 

(c)  Benhmn  v.  United  Guarantee,  7  Ex.  744,  16  Jur.  691,  21  L.  J.  Ex.  317. 

(d)  Towle  V.  National  Guardian,  30  L.  J.  Oh.  900,  7  Jur.  N.  S.  1109,  5  L.  T. 
N.  S.  193,  10  W.  R.  49,  reversing  9  W.  E.  649. 

(e)  Fanning  v.  London  Guarantee  Co.,  10  Victoria  L.  R.  8. 

(/)  Solvency  Mutual  Guwrantee  Co.  v.  Froane,  7  H.  &  N.  5,  31  L.  J.  Ex.  139. 

(9)  Solvency  Mutual  Guarantee  v.  Freeman,  7  H.  &  N.  17. 

{h)  Solvency  Mutual  Guarantee  v.  Yorlc,  3  H.  &  N.  588,  27  L.  J.  Ex.  487. 

31 
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Amalgamation. — Amalgamation  with  another  company  will  not 
affect  th(!  validity  of  the  renewal,  whether  it  be  within  the  powers 
of  the  company  or  not  (i) . 

Where  one  of  the  conditions  indorsed  was  that  all  guarantees, 
whatever  might  be  the  original  term,  should  from  the  expiration 
of  such  original  term  be  treated  as  a  renewed  contract  of  the 
like  nature  and  conditions,  unless  either  the  member  interested 
therein  or  the  board  of  directors,  should  give  two  calendar  months' 
notice  of  an  intention  not  to  renew  the  same,  it  was  held  that  the 
renewed  contract  was  not  itself  to  be  deemed  to  contain  this  par- 
ticular condition  as  to  renewal,  and  that  therefore,  even  in  the 
absence  of  notice,  the  contract  did  not  extend  beyond  one  renewal. 
"A"  renewal  is  one  renewed  contract  (7i:). 

Retirement  of  partner  from  guaranteed  firm. — Guarantees  on 
gross  annual  returns  (h),  floating  risks  or  rent,  are  sometimes 
granted.  When  they  are  made  to  a  partnership  with  a  provision 
that  the  guarantee  shall  cease  on  death  or  retirement  from  business 
of  any  member,  the  retirement  of  a  partner  will  avoid  the  guar- 
antee, and  the  company  cannot,  it  seems,  affirm  it  and  sue  for  the 
premium  (I). 

Subrogation  of  company. — A  guarantee  company  issuing  these 
policies  is  as  a  surety  entitled  to  all  the  ways  and  means  of  the 
person  guaranteed  against  the  principal  debtor  (m) . 

Insurance  of  money  deposited  or  invested,  in  default  of  pay- 
ment.— The  plaintiff,  having  deposited  with  an  Australian  Bank 
a  sum  of  money,  effected  an  assurance  with  the  defendant  cor- 
poration, whereby  the  corporation  contracted  to  pay  the  plaintiff 
if  the  bank  made  default.  The  bank  failed  to  pay,  and,  under  a 
Colonial  statute,  entered  into  a  scheme  of  arrangement  with  its 
creditors  whereby  they  were  bound  to  accept  certain  statutory  pro- 
visions in  satisfaction  of  their  claims;  the  plaintiff  having' brought 
an  action  on  his  policy,  was  held  entitled  to  recover,  the  defendants 

(0  Kiny  v.  Accumulative  Life,  3  O.  B.  N.  S.  151,  6  W.  E..  12,  .30  L.  T. 
119,  27  L.  J.  C.  P.  57,  3  Jur.  N.  S.  1264. 

\h)  Solvency  Mutual,  S;c.  v.  Vroane,  31  L.  J.  N.  S.  Ex.  193,  7  H.  &  N.  5. 
(T)  Solvency  Mutual  Guarantee  v.  Freeman,  7  H.  &  N.  17. 
(m)  Mercantile  Law  Amendment  Act. 
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being  subrogated  to  his  rights  under  the  deed  of  arrangement  (re). 
Also,  where  the  holder  of  a  debenture  effected  an  insurance  guaran- 
teeing to  him  the  due  payment  of  the  debenture  if  default  were 
made  in  payment  of  any  principal  money  due  under  it,  and  sub- 
sequently by  special  resolution  -of  debenture  holders  the  date  ofl 
payment  was  postponed,  it  was  held  that  the  contract  was  one  of 
insurance  against  default  in  paying  money  due  under  the  debenture 
and  that  the  plaintiff  w&s  entitled  to  recover  the  amount  of  the 
policy  from  the  defendants,  who  were  entitled  to  be  subrogated 
to  the  plaintiff's  rights  as  modified  by  the  special  resolution  (o). 

Where  in  such  a  case  the  insurer  re-insures,  and  both  the  original 
assured  and  the  insurer  become  insolvent,  the  re-insurer  is  liable 
to  pay,  to  the  extent  of  the  re-insurance,  the  liability  of  the  insurer 
and  not  merely  the  amount  which  under  its  scheme  of  arrangement 
it  has  to  pay  to  the  original  assured  (p) .  The  purchaser  of  deben- 
tures guaranteed  may  not,  however,  be  entitled  to  claim  the  benefit 
of  such  re-insurance  (g) . 

Liquidator  and  receiver. — Liquidators  under  the  Companies 
Acts  might  give,  in  lieu  of  the  two  sureties  usually  required,  the 
guarantee  of  any  society  established  by  charter  or  Act  of  Par- 
liament (r) . 

Eeceivers  in  the  Court  of  Chancery  have  been,  after  some  differ- 
ence of  opinion  and  practice,  allowed  to  do  the  same,  as  have 
Committees  of  Lunatics  when  other  sureties  were  not  available  (s) . 
'  No  case  on  the  point'  seems  to  have  occurred  in  the  Queen's  Bench 
,  Division,  and  the  Rules  of  the  Supreme  Court  (t)  prescribe  that 

(»)  Dane  v.  Mortgage  Insurance  Corporation,  (1894)  1  Q.  B.  54,  70  L.  T. 
83,  63  L.  J.  Q.  B.  144,  42  W.  B.  227,  10  Times  L.  R.  S6.  Macvicar  v.  Poland, 
10  Times  L.  B.  566.     Laird  v.  Securities  Insuranoe  Co.,  32  Soo.  L.  Bep.  319. 

(o)  Finlay  v.  Mexican  Investment  Corporation,  (1897)  1  Q.  B.  517,  66 
L.  J.  Q.  B.  151,  13  Times  L.  B.  63.  Yotmg  v.  Tmstee  .-hsels.  #c.  Co.,  31 
Sco.  L.  Bep.  195. 

(p)  In  re  Law  Guarantee  Trtist  and  Arcident  Society,  Lirm-pool  Mortgage 
Insurance  Co.'s  Case,  (1914)  2  Ch.  617. 

(?)  In  re  Law  Guarantee  Trust  and  Accident  Society,  Godson's  Claim,  (1915) 
1  Oh.  340. 

{r)  Companies  Act,  1862;  General  Bule  10.  See  now  Companies  (Winding- 
up)  Rules,  1909,  55—58.  ,   „^    „ 

(s)  Colmore  v.  North,  27  L.  T.  N.  8.  405,  42  L.  J.  C5h.  4,  21  W.  B.  43. 
Manners  v.  Furze.  11  Beav.  30.     Re  GaitsUll,  58  L.  J.  Ch.  262. 

(t)  Ord.  L.  r.  16. 

31   (2) 
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unless  otherwise  ordered  the  person  to  be  appointed  receiver  shall 
first  give  security  to  be  allowed  by  the  Court  or  a  judge;  such 
security  to  be  by  recognisance  in  the'Form  No.  21  in  Appenclix  L., 
unless  otherwise  ordered. 

Administrator  pendente  lite. — But  there  is  little  reason  to  doubt 
that  the  Chancery  practice  would  be  followed  in  the  whole  of  the 
High  Court,  and  in  the  Probate  Division  an  administrator  pen- 
dente lite  who  is  a  mere  receiver  has  been  allowed  to  offer  this 
form  of  security,  on  the  Court  being  satisfied  that  the  bond  pro- 
posed was  in  accordance  with  the  rules  prescribed  by  the  constitu- 
tion of  the  society.  The  security  is  certainly  better  than  that  of 
a  private  person  (m)  . 

(m)  Carpenter  v.  Queen's  Proctor,  7  P.  D.  235,  51  L.  J.  Prob.  91,  46  L.  T. 
821,  31  W.  R.  108. 
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CHAPTER  XXVII. 

BANKRUPTCY. 

Must  notice  of  assignment  have  been  given  to  defeat  claim  of 
trustees  in  bankruptcy  ? — Prior  to  the  Bankruptcy  Act,  1869,  where 
the  assured  affected  to  assign  a  policy  of  life  assurance  for  valuable 
consideration,  the  assignee  for  value  would  not  have  a  good  title  as 
against  the  assignee  in  bankruptcy,  unless  he  had  given  notice  of 
the  assignment  to  the  insurance  ojfiice,  as  the  policy  would  in  the 
absence  of  such  notice  be  deemed  to  be  in  the  order  and  disposition 
of  the  bankrupt,  and  pass  to  the  assignee  in  bankruptcy  accordingly, 
under  the  order  and  disposition  clause  of  the  statute  (a),  nor  would 
the  giving  of  notice  be  rendered  unnecessary  by  the  practice  of 
the  particular  office  not  to  take  notice  of  assignments  (&),  and  the 
notice  must  have  been  actual  and  not  merely  constructive  (c). 

Now,  however,  it  is  not  necessary  for  the  assignee  for  value  of  a 
policy  of  life  assurance  to  give  notice  to  the  office  in  order  to 
prevent  the  policy  passing  to  the  trustee  in  bankruptcy;  because 
policies  of  assurance,  being  choses  in  action,  are  excepted  from  the 
operation  of  the  order  and  disposition  clause  of  the  Bankruptcy 
Act,  1914  (d),  which  re-enacts  similar  provisions  in  the  Bank- 
ruptcy Act,  1869,  s.  15,  sub-s.  5,  and  in  the  Bankruptcy  Act,  1883, 
s.  44,  sub-s.  3. 

Can  claims  arising  out  of  insurance  be  proved  in  bankruptcy? — 
Under  the  older  Bankrupt  Laws,  demands  payable  on  a  contin- 
gency could  not  be  proved  against  the  estate  of  the  bankrupt,  and 


(a)  Williams  v.  Thorp,  2  Sim.  263. 

(b)  West  V.  Reid,  2  Ha.  249. 

(c)  Thompson  v.  Spiers,  13  Sim.  469. 

Id)  Bajikruptcy  Act,  1914,  s.  38  (c).  Ex  parte  Ibbetson,  8  Cli.  D.  519, 
39  L.  T.  1,  26  W.  El.  843.  Re  Fox,  Ex  parte  Barry,  L.  R.  17  Eq.  113,  43 
L.  J.  Bkcy.  18,  29  L.  T.  620. 
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this  risk  was  held  to  apply  to  money  assured  by  a  policy  of  insur- 
ance; but  a  provision  was  inserted  in  the  Bankruptcy  Act,  1849, 
s.  174,  enabling  the  assured  in  a  policy  of  insurance  to  make  a 
claim,  and  after  the  loss  or  contingency  happened  to  prove  and 
receive  dividends,  in  like  manner  as  if  it  had  happened  before  the 
bankruptcy.  Proof  in  a  similar  case  would  now  have  to  be  made 
under  sect.  30  of  the  Bankruptcy  Act,  1914. 

Proof  for  future  premiums. — Proof  for  unpaid  premiums  must 
be  made  under  sect.  30  of  the  Bankruptcy  Act,  1914,  and 
Schedule  II.  of  this  Act. 

Proof  by  trustees. — Where  policies  were  settled,  proof  by  the 
trustees  after  payment  of  the  moneys  assured  was  allowed  against 
the  settlor's  estate,  for  the  premiums  vsfhich  the  trustees  had  paid 
out  of  a  fund  provided  for  that  purpose  in  case  of  the  settlor's 
default  to  pay  them  (e). 

Prooj  against  company  being  wound  up. — Where  a  Life  Assur- 
ance Company  is  being  wound  up,  a  policy-holder  may  prove  for 
the  amount  of  the  damage  sustained  by  him  by  reason  of  the  failure 
of  the  company,  and  for  this  purpose  a  method  of  valuation  of  life 
policies  and  annuities  granted  by  any  such  company  is  now  pro- 
vided in  Schedule  VI.  of  the  Assurance  Companies  Act,  1909  (/). 

Rights  of  creditor  of  assured  having  a  security  on  the  policy  in 
case  of  bankruptcy. — A  secured  creditor  may  assess  the  value  of 
his  securities,  and  vote  and  prove  in  respect  of  the  balance,  and 
the  trustee  in  bankruptcy  may  at  any  time  before  realisation  of  the 
security  by  the  creditor,  redeem  the  security  upon  payment  of  the 
assessed  value  (g). 

The  creditor  maj'  amend  his  valuation  if  he  can  show  that  the 
valuation  was  made  bond  fide  on  a  mistaken  estimate,  or  that  the 
security  has  diminished  or  increased  in  value  since  its  previous 
valuation  (h) . 

(e)  Jie  Miller,  Ex  parte  Wardley,  37  L.  T,  38,  6  Cli.  I>.  790,  25  W.  R.  881. 
But  see  Me  Pannell,  Ex  parte  Bates,  11  C.  D.  914. 

(/)  Assurance  Compajiies  Act,  1909,  s.  17.  For  previous  method,  see  Re 
Albert  Life  Assurance  Co.,  L.  R.  9  Eq..706. 

(g)   Bankruptcy  Act,   1914,   Schedule  II.  rr.   12,  13   (a). 

(K)  Bankruptcy  Act,  1914,  Schedule  II.  r.  14. 
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Proof  not  admitted  for  value  of  covenant  to  pay  premiums. — A 
holder  of  a  policy  on  his  own  life  mortgaged  it  and  covenanted 
to  pay  the  premiums,  he  became  bankrupt,  and  the  mortgagee 
valued  the  policy  and  proved  for  the  difference  between  such  value 
and  the  amount  of  the  debt.  He  then  sought  to  prove  for  the 
value  of  the  personal  covenant  to  pay  the  premiums,  but  it  was 
held  that  he  was  not  entitled  to  do  so  {i) . 

The  ground  of  this  is  that  the  Courts  will  not  allow  a  double 
proof  in  respect  of  one  and  the  same  liability.  As  Mellish,  L.J., 
put  it  in  Re  Oriental  Commercial  Bank,  Ex  parte  European 
BankQc):  "The  true  principle  is  that  there  is  only  to  be  one 
dividend  in  respect  of  what  in  substance  is  the  same  debt,  although 
there  may  be  two  separate  contracts." 

Trustee  claiming  policy  monies. — A  number  of  cases  have  been 
before  the  Courts  lately  of  conflicting  claims  between  the  trustee 
in  bankruptcy  and  the  bankrupt's  wife  or  personal  representatives 
to  policy  monies  payable  on  the  death  of  the  bankrupt.  In  one 
case  the  bankrupt,  on  the  eve  of  his  bankruptcy,  requested  his 
wife  to  pay  the  premiums  on  his  policy  for  him;  this  she  did 
during  his  bankruptcy  and  till  his  death.  The  Official  Receiver 
was  aware  of  this  arrangement,  and  upon  the  bankrupt's  death 
claimed  the  monies.  The  Court  held  that  the  wife  was  entitled 
to  be  repaid  the  premiums  advanced  by  her  before  the  bankrupt's 
estate  could  benefit  (i).  The  ratio  decidendi  of  this  case  is  the 
principle  laid  down  in  Re  Condon,  Ex  parte  James  (L.  R.  9  Ch. 
609),  by  James,  L.J.:  "I  am  of  opinion  that  a  trustee  in  bank- 
ruptcy is  an  officer  of  the  Court.  .  .  .  The  Court,  then,  finding 
that  he  has  in  his  hands  money  which  in  equity  belongs  to  someone 
else,  ought  to  set  an  example  to  the  world  by  paying  it  to  the  person 
really  entitled  to  it.  In  my  opinion  the  Court  of  Bankruptcy 
ought  to  be  as  honest  as  other  people." 

The  Official  Receiver,  having  knowledge  of  the  payment  by  the 
wife,  could  not  in  fairness  take  the  monies  without  reimbursing 
her.     This  case  was  commented  on  later  (to). 

((■)  Uceibuj  V.  Bank  of  IrrJaiid,  12  App.  Cas.  20,  66  L.  T.  66,  33  W.  E.  634. 

(A)  L.  R.'7  Oh.  99. 

(0  Re  Tiller,  (1907^  1  K.  B.  865. 

(m)  lis  Hall,  (1907)  1  K.  B.  875. 
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On  tho  other  hand,  where  the  life  policy  was  not  disclosed  by 
the  bankrupt,  and  the  trustee  was  ignorant  of  its  existence,  and 
the  premiums  were  paid  b}'  the  bankrupt,  the  Court  held  the 
trustee  to  be  entitled  to  the  policy  monies  and  not  the  bankrupt's 
personal  representatives.  The  fact  that  the  trustee  was  quite 
ignorant  of  the  true  state  of  affairs  is  what  distinguishes  this  case 
from  Tyler's  Case  (n).    This  was  followed  in  two  later  cases  (o). 

Avoidance  of  voluntary  settlement  of  policy. — The  Bankruptcy 
Act,  1914,  s.  42,  provides:  — 

(1)  Any  settlement  of  property,  not  being  a  settlement  made 
before  and  in  consideration  of  marriage,  or  made  in  favour  of  a 
purchaser  or  incumbrancer  in  good  faith  and  for  valuable  con- 
sideration, or  a  settlement  made  on  or  for  the  wife  or  children  of 
the  settlor  of  property  which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes  bankrupt- 
within  two  years  after  the  date  of  the  settlement,  be  void  against 
the  trustee  in  the  bankruptcy,  and  shall,  if  the  settlor  becomes 
bankrupt  at  any  subsequent  time  within  ten  years  after  the  date 
of  the  settlement,  be  void  against  the  trustee  in  the  bankruptcy, 
unless  the  parties  claiming  under  the  settlement  can  prove  that  the 
settlor  was,  at  the  time  of  making  the  settlement,  able  to  pay  all 
his  debts  without  the  aid  of  the  property  comprised  in  the  settle- 
ment, and  that  the  interest  of  the  settlor  in  such  property  passed 
to  the  trustee  of  such  settlement  on  the  execution  thereof. 

Premiums  paid  by  a  husband  to  keep  up  a  policy  which  he  has 
assigned  to  trustees  for  the  benefit  of  his  wife  and  children  are 
not  necessarily  voluntary  settlements  within  the  section,  and  liable 
to  be  claimed  by  the  trustee  in  bankruptcy  (p) . 

A  bankrupt  cannot  be  compelled  to  insure  his  life  for 
creditors  (q). 

(n)    Tapster  v.    Ward,   101   K  T.   503. 

(o)  In  re  Phillips,  (1914)  2  K.  B.  689.  In  re  StoJees,  Ea;  parte  Mellish, 
(1919)  2  K.  B.  256.  See  all  th«se  oases  explained  and  commented  on  in  Ha 
Thellmson,  Ex  parte  Abdy.  (1919)  2  K.  B.  735. 

(p)  Re  Harrison  and  Ingram,  Ex  parte  Whinney,  (1900)  2  Q.  B.  710,  83 
L.  T.  189,  7  Mans.  378. 

(?)  R.3  Betts  and  Block,  19  Q.  B.  D.  39. 
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CHAPTER  XXVIII. 

THELLUSSON    AND    SUCCESSION '  DUTY    ACTS. 

A  DIRECTION  or  discretion  in  a  will  or  deed  to  pay  out  of  the 
testator's  or  settlor's  property  the  premiums  on  a  policy  of  in- 
surance made  or  to  be  made  upon  the  life  of  another  is  valid  for 
the  whole  life  insured,  and  -is  not  an  accumulation  within  the 
meaning  of  the  Thellusson  Act  (39  &  40  Geo.  III.  c.  98)  (a). 

That  Act  only  aims  at  dispositions  for  the  accumulation  of  rents 
and  profits  as  such,  and  not  at  dispositions  having  reference  to 
bargains  and  contracts  entered  into  for  other  purposes  than  the 
mere  purpose  of  accumulation. 

The  benefit,  if  any,  arising  to  an  estate  from  a  policy  on  which 
premiums  have  been  paid  for  over  twenty-one  years  arises  not 
from  accumulation,  but  from  application  and  expenditure  of 
income  in  obtaining  a  contract  (b). 

To  insist  that  the  policy  must  be  dropped  at  the  twenty-first 
year  would  be  to  say  that  what  is  construed  for  that  purpose  as  an 
accumulation  shall  operate  as  a  vain  casting  away  of  money.  For 
a  policy  is  evidence  of  a  contract  enforceable  by  forfeiture  of  pre- 
vious payments,  and  the  premiums  could  not  be  got  back  at  the 
end  of  twenty  years. 

A  testatrix  empowered  her  trustees,  if  they  should  see  cause,  to 
make  insurances  on  the  life  of  a  nephew  in  such  a  way  as  to 
enable  them  to  receive  a  sum  or  sums  at  his  death,  to  be  then 
applied  for  the  purpose  of  the  trust.  She  died  in  1841.  In  1845 
the  trustees  insured  the  life  of  the  nephew  largely,  and  paid  pre- 
miums out  of  the  income  of  the  estate  till  1878,  when  he  died. 
The  next  of  kin  claimed  repayment  of  these  premiums  so  far  as 
paid  after  twenty-one  years  from  testatrix's  death,  as  accumu- 

(«)  Bassil  V.  LisUr,  9  Hare  177.  Ealford  v.  Close,  W.  N.  7th  May,  1883, 
p.  89.  Cathoart's  Trustees  v.  Ileneage's  Trii&tees,  10  C.  S.  O.  (4th  series) 
1205. 

(6)  Cathoart  v.  Heneag^s  Trustees,  supra.  But  see  Jarman  on  Wills,  vol.  i. 
(4th  ed.)  316. 


490 


THE   LAWS   OF    INSURANCE. 


lations  of  income  forbidden  by  the  Thellusson  Act,  but  the  claim 
was  refused  (c) . 

Relation  of  predecessor  and  successor  does  not  arise  on  policy. — 
By  the  Succession  Duty  Act  (d),  s.  17,  "  No  policy  of  insurance 
on  the  life  of  any  person  shall  create  the  relation  of  predecessor 
and  successor  between  the  insurers  and  the  assured,  or  between  the 
insurers  and  any  assignee  of  the  assured,"  Upon  this  section  Sir 
George  Jessel  said(e):  "No  doubt  there  may  be  a  gratuitous 
policy  of  insurance.  But  the  words  in  sect.  17  mean  a  policy 
effected  in  the  ordinary  way  in  consideration  of  a  premium  or 
premiums.  If  so,  that  is  a  contract  for  money,  a  purchase  of  a 
reversionary  sum  in  consideration  of  a  present  payment  of  money, 
or,  as  is  generally  the  case,  on  the  payment  of  an  annuity  during 
the  life  of  the  person  insuring.  It  is  clearly  a  contract  which  could 
not  be  fairly  described,  as  I  read  it,  as  a  disposition  of  property 
at  all,  because  a  mere  covenant  to  pay  money  is  Jiot  a  disposition 
of  property  in  the  ordinary  sense.  The  insurance  company  does 
not  die,  and  therefore  a  covenant  to  pay  money  on  the  death  of 
some  other  person  is  a  mere  covenant  to  pay  money.  It  is  no  dis- 
position of  the  property  of  the  insurance  'company  or  of  any  one 
else." 

The  reason  for  the  exception  suggested  by  Sir  George  Jessel 
is  that  it  was  inserted  ex  abundante  cauteld  to  quiet  the  fears  of 
persons  interested  in  insurance  companies  (/) .  The  clause  extends 
to  all  policies,  whether  for  the  lives  of  the  assured  or  not,  including 
policies  taken  out  by  purchasers  in  reversion,  but  not  policies  so 
far  as  they  were  dealt  with  as  property  {g). 

No  duty  on  assigned  policy. — No  succession  duty  is  due  on 
policies  of  insurance  assigned  inter  vivos,  even  where  the  assign- 
ment is  made  to  a  son  as  a  means  of  liquidating  a  large  amount 
of  debt  undertaken  by  him  for  his  father  (h) . 

(c)  Cathcart's  Trustees  v.  Heneuge's  Trustees,  10  0.  S.  C.  (4th  series)  1205. 
Id)  16  &  17  Vict.  0.  51,  s.  17. 
(e)  Fryer  v.  Morlund,  3  Ch.  D.  685. 
(/)  Ibid.  675,  685. 
(f/)  128  Hanisai-d,  401,  1398. 

(h)  Lord  Adi'ocate  v.  Earl  of  Fife,  21  So.  L.  E.  151.  Fryer  v.  Morland, 
3  Cli.  D.  675. 
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ABANDONMENT— 

The  doctrine  of,  4—5,  231,  232 

ACCIDENT- 

Chapter  on  Accidental  Insurance,  449 — 475 

Policy  against  nature  of,  16,  449 

End  of  journey  within  policy  against,  453 

Policy  against,  within  statute  as  to  interest,  452 

Policy  against,  whether  contract  of  indemnity,  449,  474 

Whether  amount  of  insurance  deducted  from  damages,  1<3,  449: 

Age  for  insuring  against,  451,  454 

Friendly  society,  insuring  against,  451 

Definition  of  railway,  453 

Whilst  breaking  journey,  454 

Insurance  against,  by  railway  ticket,  454 

By  railway,  amount  of  compensation,  454 

Contributory  negligence,  effect  of,  on  claim  for,  455 

Insurance  against,  need  not  be  continued,  455 

Nearsightedness,  whether  bodily  infirmity  within  policy  against,. 

457 
Definition  of,  458 
"  One  accident,"  meaning  of,  459 
Death  from  disease  and,  459 
Sunstroke,  whether  it  is,  459 

Eupture  by  jumping  from  train,  whether  it  is,  461 
Putting  arm  out  of  window,  injury  from,  461' 
Fall  when  catching  train,  461 
Whilst  walking  on  railway,  461 
Drowning,  whether  an,  462 

Presumption  against  suicide  and  in  favour  of,  462 
Sprain  from  lifting  weight,  whether  it  is,  463 
Eupture  from  using  clubs,  whether  it  is,  463 
"  Effects  of  injury  caused  by,"  460,  464,  466 
"  Violent,   accidental,  external  and  visible  means,"  463 
Inflammation  from  ruptured  blood-vessel,  464,  4C6 
Peritonitis  from  blow,  465 
Erysipelas   from  wound,  465 
Doctor's  "hands,  death  under,  466 
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Overdose,  death  from,  whether,  467 

Usual  exception  froin  policy  against,  466 

Fainting,  meaning  of,  in  policy  against,  466 

Death  must  be  solely  caused  by,  to  be  within  policy,  467 

Poison  mistaken  for  medicine,  467 

Falling  from  joist,  whether  an,  468 

Whilst  mounting  carriage  in  motion,  468 

"  Exposure  to  obvious  risk,"  468,  469 

"  Wholly  disabled  "  by,  meaning  of,  470 

Complete  loss  of  sight,  470 

Notice  to  office  of,  470 

Allowance  for  disablement  by,  472 

Construction  of  policy  against,  472 

Proof  of  what  requisite,  473 

Employer's  liability  for,  473 

ACTUS  DEI— 

Excepted  from  risk  taken,  191 

ADMINISTEATOE— 

Has   insurable  interest,   72 
Not  bound  to  insure,  72 

AGE— 

Inquiries  as  to,  141 
Proof  of,  142,  218 
Misstatement  of,   218 

AGENTS— 

Chapter   on,   425—448 

Eetainer  of  premiums  by,  not  failure  of  company  to  repay,  24 

Authority  of,  must  be  followied,  76 

Receipts  of,  company  bound  by,  82,  83 

Debiting   premiimi  to,  effect  of,   83,  98 

Ratification  by  receipts  of  premium  from,  92 

Delay   in  paying  premium  through  change  of,  93 

Days  of  grace,  receipt  of  premium  after,  by,  95,  97  et  seq. 

To  pay  premium,  promise  by,  98 

Credit  by,  for  premium,  100 

Extending  time  to  sue  by  representing  that  loss  would  be  paid, 

199  I  , 

Concealment  by,  159,  163 
Misrepresentation  by,  164 
Insurance  vitiated  by  misrepresentation  or  concealment  of  agent, 

although   poUcy  effected  by  another,   163 
"  The  life  "  insured  may  of  the  insured  be,  164 
Notice  to,  of  change  of  business,   180 
Adjustment  of  loss  by,  200 
General  authority  of,  425,  429 
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Policy  not  to  be  granted  by,  426 

Representations  of,  -whether   binding,   426 

Del  credere,  insuring,  427 

Writing,  answers  for  assured,  22,  426,  437 

Authority  to  contract  in  writing,  427 

When  company  estopped  from  denying  authority  of,  426 

Extending  time  for  paying  premiums,  428 

Commission  to,  agreement  by  directors  for  payment  after  agency 

ceased,  428 
Disobeying  orders,  liability  of,  428 
Authority  of,  varied  by  private  instructions,  429 
Without  instructions,  429 
Notice   to,  what  sufficient,   429 

Mistaken   instructions  to,   company  bound  by,  430 
Authority  of  sub-,  430,  438 
Insuring    in   wrong   company,   431 
Credit  to,  of  premium,  431 
Credit  by,  of  premium,  431 

Payment  of  premium  cannot   be   dispensed   by,   433 
Payment  of  premium  by   cheque  to,   433 
Insuring   himself,  432 

Privileged   communications  between  company  and,   433 
For  two  companies  re-insuring  one  in  other,  433 
Cross-account  of,  with  agent  of  other  company,  433 
Not   acting   within  authority,   yet   company  bound,   435 
False  representation  by,  where  assured  told  truth  to,  434 
Specific  performance  of  contract  of,  435 
Powers  of  local,  435 

Company  not  bound  to  grant  policy  where  premium  paid  to,  435 
Applications  received  but  not  accepted  by,  435 
Waiver  by,  435 

To  dispense  with  conditions,  power  of,  437 
Filling  up  proposal,  efPect  of,  437 

Concurring  in  answers  of  assured  to  insurer's  questions,  23,  43S 
War,  effect  of,  on  acts  of  foreign,  439 
Indorsement  of  policy  by,  439 
Fraud  of,  effect  of,  on  company,  427,  440,  441 
Contracting  outside  company's   business,  441 
Contracting  outside  his  authority,  441,  442 
Insuring  for  another  does  not  warrant  interest,  443  I 

Insuring  for  another  without  authority,  444 
To  effect  policy  cannot  adjust  loss,  445 
Negligently  insuring,  liable  to  assured,  445 
Commission  not  receivable  from  insurer  and  insured  by,  446 
Discount  does  not  belong  to,  446 
Assured  affected  by  fraud  of,  446 
Principal  bound  by  knowledge  of,  446 
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Wien  "  the  life  "  is  of  insured  the,  447 
Whether  medical  man  is  of  insured  the,  447 
Employed  to  procure  assurance,'  authority  of,  447 

ALTERATIONS— 

Of  premises,  whether  covered  by  policy,  113 
As  to  alteration  of  risk.     See  Risk 

AMALGAMATION— 

Chapter  on  novation  and,  405 — 416 

■Wliat  it  is,  405,  406 

Ultra  vires,  406,  407,  412 

Power  to  contract  for,  not  implied,  407 

Ratification  of,  when  ultra  vires,  407 

Power  of,  how  given,  408 

Policy-holder's   claim   after,   408 

Costs  of  liquidating   companies   after,   409 

PoUcy-holders,   when  bound   by,   409 

Effect  of,  om  creditors,  412 

Effect  of  covenant  to  indemnify  on,  411 

Effect  of,  on  shareholders,  411,  413 

Of  life  offices,  leave  of  Court  requisite,  411 

Effect  of  successive^  415 

AMBIGUITY— 

In  policy  may  be  cleared  by  custom,  32 
Latent,   may   raise   question   for   jury,    32 

ANNUITANTS— 

Are   creditors  of   company,   402 
^^^lethe^  receipt  by,  amounts  to  novation,  416 
Trustees   for   policy-holders  when   annuities   guaranteed   by  life 
office,  403 

ANNUITY— 

Policy  effected  by  grantee    of,    341 
Policy  effected  by  mortgagee  of,  341 
Insurance  of  arrears  of,  342 

ANSWERS— «««  "  Questions  '' 

APPOINTMENT— 

Of  policy  to  executors  of  settlor,  335 

APPORTIONMENT— 

Of  premiums,  not  within  Apportionment  Act,  100 
Of  premi\rais,  not  if  risk  attached,  104 

Of  insurance-money,  where  insurances  by  mortgagor  and  mort- 
gagee in  different  offices,  297 

APPURTENANCES— 

Recovered  for,  as  part  of  freehold,  56 
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ARBITRATION— 

Cliapter    on,    221 — 227 
Ouster  of  jurisdiction  of  Courts  by,  221 
Rule  in  Scott  v.   Avery,  221 
Arbitration   Act,   1889... 221 
Waiver  of  right  to,  223,  225 
C5ondition   precedent  to  action,  223 
AVhen  fraud  charged,  224 
Question  of  law,  whether  referable  to,  225 
Policy  unsigned  may  amount  to  submission  to,  222 
Regarding    Railway   Passengers'    Assurance,   226 
A\liether  assured's  refu.-ial  to  submit  to  is  an  answer  to  his  claim 
256 

ARSON— 

AVhether  within  the  fire  risk,  122 

Danger  of,  to  be  disclosed,  120 

By  assignor   of  policy,   122 

By  mortgagor,   effect   of,   on   mortgagee's   policy,    122 

By  wife   or  relation,   123 

Proof  of,  123 

Defence  of,  213 

ASSESSMENT  POLICY— 
What  it  is,  28 

ASSIGNEE— 

Takes  assignor's  title,  318,  328 
Affected  by  fraud  or  crime  of  assignor,  319,  328 
Insurer's  knowledge  of  fraud  upon,  319 
Whether  company  trustee  for,  397 

ASSIGNMENT— 

Chapter  on  fire  policies  and,  301 — 307 

Of  fire  policy,  192,  194,  301—307 

Of  life  policies,  308  et  seq. 

Of  claim  after  loss,  194 

After  breach  of  condition,  195 

Of  property,  whether  assignor  can  recover  on  fire  policy  after, 
301 

Of  life  and  fire  policies  difEerent,  302,  note  (e) 

Of  fire  policy,  whether  insurer's  consent  neoe?sary,  302,  303 

Of  fire  policy  must  accompany  property,  302,  303 

Of  life  policy,  by  what  law  construed,  313 

Of  life  and  fire  policy,  effect  of,  314 

Effect  of  sondition  against,  314 

Of  life  policy,  how  made,  315 

Of  life  policy,  under  Policies  of  Assurance  Act,  313,  314 

Of  life  policy,  under  Judicature  Act,  316 

^Vgreement  for,  without  delivery  of  policy,  313,  317 
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"Of  life  policy,  what  does  not  amount  to,  317,  318 

Passes  assignor's  title,  318 

Before  winding  up  relieves  assignor,  320 

Validity  of,  not  affected  by  length  of  time  between  notice  of  to 

company  and  death  of  assm'ed,  321,  322 
Of  life  policy  enforceable  by  specific  performance,  322 
Of  policy  carries  bonus,  331 
Secret   assignment   on  bankruptcy,   323 
Covenant  to  keep'  policy  on  foot,  323 
Non-assignable  life  insurances,  324 
Assignability,   insurances  in  friendly  society,   325 
Void  policy,  326 

Authority  to  hold  amounts  to,  327 
Void,  as  security,  327 
Felony  by  assignor,  328 
Gift  of  policy,  328 
Settlement,  328,  329 
Trustee,  by,  330 
Husband's,  wife's  consent,  332 
Husband  and  wife,  332  et  seq. 
Of  life  policy  without  insurer's  consent,  339 

ASSURED— 

Cannot  make  profit,  2 — 5 

Cannot  release  third  parties  to  insurer's  prejudice,  5 

His  negligence  within  policy,  5 

Not  obliged  to  run  the  risk,  7 

Must  fully  disclose  risk,  8 

Duty  of,  to  avert  risk,  9 

Cost  of  performing  such  duty,  10 — 11 

Fraud  of,  34.    And  me  Fraud 

May  rescind  contract  induced  by  insurer's  fraud,  35 

Where  policy  obtained  by  fraud  of,  course  open  to  insurer,  34 

Infant  may  be,  37 

Married  woman  may  be,  37 

Cannot   evade  law  by  insuring  nominally  for  himself,  42 

Has  insurable  interest  in  own  life,  41 

Death  of,  within  days  of  grace,  96,  108 

Going  beyond  limits,  110 

Negligence  of,  loss  from,  120 

Wilful  act  of,  loss  from,  120 

Duty  of,  to  save  property,  126 

Death   of,  caused  by  person  entitled  to  policy-mOney,   134 

Material  facts  must  be  disclosed  by,   158   et  seq: 

Material  facts  must  be  disclosed  by  agent  of,  163 

Statements  of  "  the  life  "  as  agent  of,  164 

What  need  not  be  disclosed  by,  173 
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Defence  to  action  by,  against  person  causing  less  when  insurance 

paid,   236  ; 

Subrogated  insurer  stands  in  shoes  of,  237 
Not  to  prejudice  insurer's  rights,  239 
Ee-inaurance  discharged  by  payment  to,  265 
Has  no  lien  on  re-insuring  policy,  265 
Character  of,  to  be  disclosed  on  re-insuranoe,  271 
Interest  of,  not  defeated  by  mortgage,  306 
Going  abroad,  whether  policy  avoided,  323 
Presumed  to  read  answers  written  for  him  by  agent,  427 
Answers  by,  to  questions,  i56 

AVEEAGE— 

Chapter  on  conditions  as  to,  251 — 255 

"  Same  property,''  meaning  of,  247 

Condition  as  to,  251 

Calculation  of,  251  et  &eq. 

Two-thirds  clause,  253 

Clause  in  fire  policy,  254 

When  goods  in  lighters,  255 

Difference  in  fire  and  marine  insurance  of,  254 

Clause  in  Lloyd's  fire  policy,  255 

BAILEES — And  see  Insurable  Interest 
As  to  insuring  for  full  value,  58  et  seg. 
Insurance  by,  "  for  account  of  whom  it  may  concern,"  59 
Goods  held  in  trust  by,  62 
Insurance  by,  and  by  bailor,  247 
Insuring  own  and  bailor's  goods  without  authority,  444 

BAILOE— 

Insurance  by,  and  by  bailee,  247 

Entitled  when  policy  not  authorised  by  him,  444 

Cannot  recover  where  policy  covers  only  assured's  loss,  444 

BAKEE—  • 

"  Stock-in-trade   of,"   what  covered  by   policy   on,   34 

BANKEUPT— 

Insurable  interest  of  creditors  in  estate  of,  74 
Whether  insured  can  sue  when  a,  193 
Policy  of,  assigned  by,  323 
Procuring  renewal  of  policy  to  creditor,  323 
Secret  assignment  of  policy  by,  323,  327 
Premiums  paid  by  mortgagor  when  a,  340 
Whether  policy  passes  to  trustee  of,  323,  485 
Proof  for  amount  of  poKcy  where  company  is,  486 

P.  32 
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BA^K'RVFT— continued 

To  whom  policy-moneys  belong  when  premiums  paid  by,  488 

Voluntary  settlement  of  policy  by,  488 

Proof  in  bankruptcy  for  covenant  to  pay  premiums  by,  487 

BANKRUPTCY— 

Chapter  on,  485—488 

Effect  of  notice  of  assignment,  485 

Proof  of  claims  on  office,  485 

Proof  for   unpaid   premiums,   486 

Proof  by  trustees,  486 

Rights  of  creditor  of  assured,  486 

Covenant  to  pay  premiums,  487 

Trustee  in,  claiming  policy-monies,  487 

Avoidance   of   voluntary  settlement,   488 

BILT^  OF  LADING— 

With  directions  to  insure,  61 

BILL  OP  SALE— 

Whether  holder  of,  entitled  to  proceeds  of  policy,  293 
Gives  no  right  to  re-instatement,  293 

BLANKET  POLICY— 
What  it  is,  63 

BONUS— 

Whether  it  passes  by  contract  to  assign  policy,  322,  331 
Whether  trusts  of  policy  include,  331 
Deduction  of,  from  calls,  377 
Whether  income  or  capital,  399,  400 
Novation  by  acceptance  of,  414 

broker- 
As  to  insuring  full  value,  58 
Lien  of,  on  policy,  357 
Employed  to  obtain  policy,  authority  of,  447 

BROTHER— 

Sister's  insurable  interest  in  life  of,  45 

building- 
Is  insured  qua  building,  256 
Loss  to  land  recovered  under,  215 

"  BURNT  OR  NOT  BURNT  "— 
Insurance  as,  27,  100 

CAMPBELL'S  ACT  (LORD)— 

Damages  under,  affected  by  insurance,  17,  450 

CANCELLATION— 

Of  policy  for  fraud  of  assured,  34 
Effect  of  notice  of,  to  brokers,  448 
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OAEEIEE—  ,      ; 

Insuring  ioi,  full  value,  58,  63 
Insuring  goods  held  in  trust  by,  59,  60 
Eisk  of,  when  it  begins  and  ends,  102 
Negligence  of,  causing  loss,  120,  237 
Insurer  has  subrogation  against,  237 
Owner  of  goods  may  give  benefit  of  insurance,  to,  238 
Not  entitled  to  beaiefit  of  insurance  before  action  against  him,  238 

CERTIFICATE— 

Of  loss,  by  magistrate,  &c.,  203 

CHILD— 

Insurable  interest  in  parent's  life,  44 

CHILDREN- 

Trust  policy  under  Married  Women's  Property  (Scotland)  Act, 

1880,  by  married  man  for,  338 
Husband's  insurance  for  benefit  of,  43,  333,  335,  338 

CLAIM — See  also  Proofs 

Chapter  on  conflicting  claims,  359,  360 

Condition  as  to  fraud  in,  211 

False  statement  in,  211 

Excessive,  whether  fraudulent,  212 

llistake  in,  212 

Application  of  funds  set  apart  to  answer  immediate,  402 

How  valued  on  winding  up  of  company,  404 

COFFEE-HOUSE- 

Whether  hazardous  trade,  114 

COMMISSION— 

Whether  insurable,  49 

Not  payable  to  agent  by  insurer  and  insured,  446 

COMMISSION  AGENT— 

Insurance  for  full  value  by,  63 
Insurance  in  his  own  name  by,  63 

COMPANIES  FOR  INSURANCE— 

Chapter  on  insurance  companies,  361 — 387 

Chapter  on  foreign  companies,  417 — 424 

Varieties  of,  361,  362 

How  formed,  363 

Registration  of,  366  et  seq. 

Deeds  of  settlement  can  be  inspected,  367 

What  are,  under  Companies  Acts,  367 

Nature  of  mutual,  362 

Use  of  name  restrained  by  injvmction,  367 

Reason  for  incprporating,  367 

Contracting  tiltra  vires,  368  et  seq. 

32(2) 
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COMPANIES  FOR  INSVBANC^—continuea 

Using  seal  informally,  369  * 

Business  of,  must  conform  to  constitution  of,  369 

Form  of  contracts  of,  370 

Appointment  of  solicitor  by,  372 

Debentures  in  f^aud  of,  372 

Misapplication  of  funds  of,  restrained  by  injunction,  374 

Powers  of  investment  of,  374 

Holding  of  land  by,  379 

Deposit  by,  380  ef  seq.,  384 

Return  of  deposit,  387 

Keeping  accounts  of,  382 

Assurance  Companies  Act,  1909... 380 

List  of  shareholders,  3S2 

Winding  up,  383,  385 

AppUcation  of  Act  of  1909... 383 

Transfer,  384 

Amalgamation,   385 

Life  assurance  business,  meaning,  385 

Foreign   company,   417    et   seq.     And   see   Foreign  Iktsueanob 

Company 
Agent's  fraud,  effect  of,  on,  "440 
Must  grant  policy  if  premium  retained,  441 
Cannot  adopt  agent's   contract  outside  business  of,  441 
Cannot  adopt  policies   of  other   companies,  442 
Contract  of  agent  beyond  authority  ratified  by,  442 
Can  ratify  after  loss,  442 

CONCEALMENT  AND  NON-DISCLOSURE— 
Chapter  on  misrepresentation  and,  158 — 174 
Return  of  premiums  where,  90 
Of  maternity,    146 
Of  occupation,  146 
Of  imprisonment,   146 
Of  material  fact,  158,  159,  160 
Concealment  and  non-disclosure  contrasted,  160 
By  not  answering  question,  158 
Special  clauses,  161 
Mere  "  beUef ,"  161 
By  insurer,  160 
By  agent,  159 
Of  former  maladies,  162 
Of  claim  on  other  office,  166 
Of  illness,  167 

Of  fire  to  adjacent  property,  169 
Purchaser  of  policy,  how  affected  by,  170 
Discovery  before  payment  by  insurer  of,  170 
Whether  omission  to  answer  is,  166,  218 
■    Of  refusal  by  other  company,  220 
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CONDITIONS— 

CJhapter  on  conditions  in    policies,   175 — 220 
CSiapter  on  conditions  as  to'  average,  251 — 255 
Precedent  must  be  performed,  150 
Broken  policy  voidable,  175 
Construed  against  office,  180 
New  agreement  after  breach  of,  176 
Payment  in  ignorance  of  breach  of,  176 
Usual  in  fire  policy,  177 
As  to  user  of  property,  178,  180 
removal  of  property,  178 
terminating  fir©  policy,  181 
increase  of  risk,  180,  181 — 183 
hazardous  business,  180 
change  of  business,  180 
disclxDsing  other  insurance,  183,  186 

waiver  of,  184 
double  insurance,  184 

in  foreign  company,   187 
by  interim  receipt,  187 
without  notice,  188 
change  of  title,  191 
execution  against  property  insured,  193 
Against  alienation  of  property  insured,  193 
As  to  seizure  of  goods  covered  by  policy,  193 
Waiver  of  breach  of,  196,  206 

Mortgagee  Recovering  for  mortgagor  who  broke,  195 
limiting  time  to  sue,  195 
As  to  notice  of  loss,  197 — 199 
Precedent  to  insurer's  liability,  197 
As  to  verification  of  loss,  198,  201,  203,  205,  207,  208 
waiver  of,  198,  206 
fraud  in  claim,  202 
entry  of  premises  by  insurer,  213,  214 
reinstatement,  214 
forfeiture  of  premiums,  216 
user,   180  et  seq. 
variation  of  risk,  181 
non-occupation,  183 
entering  armed  forces  of  Crown,  183 
riot,  civil  commotion,  &c.,  190 

alienation  otherwise  than  by  operation  of  law,  193 
particulars   of  loss,  201 
"  satisfactory  "  proof,  209 
certificate   of  magistrate,  203,   201 
affidavit  of  loss,  205 
preliminary  proofs,  205 
valuation,  209 
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CONDITIONS— continued 
As  to  false  claim,  211 
Usual  of  life  insurance,  216,  217 
licence  to  break,  217 
As  to  omissions  or  non-disclosure,  217 

misrepresentations,  218 

geographical  limits,  218 

naval  or  military  seryioe,  219 

arbitration,   221    et   sgq. 

subrogation,  243 

contribution,   250,  270 

average,  251  et  s.eq. 

two-thirds  clause,  253  1 

That  re-insured  should  retain  certain  amount  of  insurance,  270 
Limiting  time  for  recovery,  272 
As  to  furnishing  proofs,  how  complied  with,  272 

waiver  by  agent,  437 

CONSIGNEE— 

Insurable  interest  of,  60  et  seq. 

Agent  insuring,  61 

Contribution  where  insurance  by  consignor  and,  249 

CONSIGNOR— 

Contribution  where  insurance  by  consignee  and,  249 

CONSTRUCTION  OF  POLICY— 
General  rule,  29  et  »eq. 
Written  words  prevail  over  printed,  29 
Where  words  of  doubtful  meaning,  30 
Rigid,  not  favoured,  *30 
Against  insurer,  30 
In  popular  sense,  32 

Words  of  policy  supersede  custom,  31,  33 
Custom  may  control  ambiguity,  33 
According  to  lex  domicilii  of  insured,  32 
lex  lad  solutionis,   420 

contractus,  32,  420 

CONTRACT— ^»«?  see  Policy 

Nature  of  the,  of  insurance,  1 — 17 

The,  of  insurance,  18 — 28 

Construction  of  the,  of  insurance,  29 — 36 

CONTRIBUTION— 

When  it  occurs,  11,  244  et  seq. 
Where  mortgagor  and  mortgagee  insure,  244,  245 
Subrogation,  difference  between  it  and,  245,  249 
Applicable  to  all  classes  of  insurance,  246 
Between  insurers  of  several  mortgagees,  247 
Condition  as  to,  245,  250 
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CONTRIBUTION— cOTi<£«Merf 

Where  insvu-anoe  by  consignor  and  consignee,  249 
Evidence  as  to  policy  being  one  for,  230 
Specific  insurance  and  floating  policy,  250 
Effect  of  clausie  as  to,  in  re-insurance  policy,  270 
Where  insurance  by  landlord  and  tenant,  284 

Between  insurers  wliere  separate  policies  by  mortgagor  and  mort- 
gagee, 299 
Between  sureties  where  one  has  paid  debt  and  obtained  policy,  345 
Eight  of,  gives  no  lien  on  policy-money,  355 

CONTRIBUTORY— 

Executor  as,  376,  377 

Whether  secretary  holding  shares  as  trustee  for  company  is,  376 

Whether  vendor  stiU  on  register  is,  376 

Whether  bonus  deducted  from  calls  on,  377 

Not  exempted  by  forfeiture  of  shares,  377 

Liable  if  transfer  of  shares  incomplete,  377 

Whether  promoter  is,  when  shares  fully  paid,  378 

Director  liable  as,  378 

corporation- 
No  insurable  interest  in  corporate  property  by  stockholders  in,  54 

covenant- 
To  keep  up  policy  whether  broken  by  suicide,  139 
By  tenant  to  repair  and  insure  for  fixed  sum,  278,  281 

excluding   fire,  278 
to  insure,  runs  with  land,  279 

is  usual  covenant,  280 

form  of,  280 

uncertainty  in,  280 

damages  for  breach  of,  281 

relief  for  breach  of,  281 

antedating  receipt  does  not  cure  breach  of, 
282 

in  landlord's  name,  effect  of,  284 
To  insure,  whether  policy  vested  in  covenantee  by,  318 
To  keep  policy  on  foot,  whether  broken  by  going  abroad,  323 
To  effect  and  settle  poUcy,   action  for   breach  of,   323 
To  effect  and  settle  poUcy  by  husband,  whether  breach  of  it  ex- 
cuses breaeh  by  wife's  father  of  his  covenant,  330 
To  insure,  mortgagee's  power  of  sale  on  breach  of,  347 
To  keep  policy  on  foot,  power  of  sale  on  breach  of,  347 
damages  for  breach  of,  348,   349 
To  repay  premiums,  damages  for  breach  of,  349 
Not  to  go  abroad,  damages  for  breach  of,  350 
To  pay  policy  out  of  special  funds,  397 
To  indemnify  an  amalgamation,  411 
To  pay  premiums  proof  for  value  of,  487 
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CEEDITOE — And  see  In-subaele  Interest 
Policy  of,  whether  indemnity,  12,  13,  14 
Canadian  law  as  to  policy  of,  14 
By  judgment,  interest  of,  74 
Interest  in  bankrupt's  estate,  74 
Debtor's  interest  in  life  of,  47 
Interest  of,  in  debtor's  life,  47 
Interest  of,  in  surety's   life,   46 
For  gaming  debt  has  no^  insurable  interest,  47 
For  debt  incurred  during  minority,  47 

Value  of  interest  when  debtor  covenants  to  pay  premiums,  47 
Paid  since  policy  can  recover,  47 
Can  recover  though  debtor  becomes  statute-barred,  47 
Fully  secured  insurable  interest  of,  47 
Insuring  life  of  debtor's  wife  who  assigns;  48 
Must  pursue  authority  given  by  debtxir,  76 
Insurance  by,  on  debtor's  life,  whose  it  is,  342  ef  seq. 
Mortgage  of  policy  by  debtor  to,  342 
Effect  of  charging  debtor  with  premiums,  343 
Duty  to  account  of,  344 
May  not  make  profit,  346 
Policy-holder  is,  389 
Whether  annuitant  is,  402 
Not  affected  by  limited  liability  to-  policy-holder,  403 

CUSTOM— 

Words  of  policy  prevail  over,  31,  33 
May  control  ambiguity,  31,  33 

CUSTOMS,  ANNUITY,  AND  BENEVOLENT  FUND— 
Insurance  under,  324 


DAMAGE— 

Meaning  of  "  from  time  of  damage  occurring,"  107 

DAMAGES— 

In  action  for  negligence  not  reduced  by  insurance,  16 
Secus,  if  death  occurs  through  the  negligence,  17 
Indirect,  not  covered  by  policy,  239 
For  breach  of  covenant  to  insure,  281 

keep  policy  on  foot,  348,  349 
repay  premiums,  349 
not  to  go  out  of  Europe,  350 

DAY.S  OF  GEACE—  • 

What  are,  94,  95 

Premium  unpaid  and  loss  during,  96,  97 
Overdue  premium  paid,  life  having  dropped,  96,  97 
Payment   after,  97 
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DAYS  OF  Q^ACE—continued 

Acceptance  by  agent  after,  97 
Time  policies  andj  102 
Voyage  poUeiee  and,  103 

DEATH— 

Of  insured  by  accident,  whether  insurance  money  deducted  from 

damages,  16,  17 
Company  liable  though  policy  not  issued  before,  104 
If  not  within  period  of  insurance,  company  not  liable,  107,  108 
By  law,  whether  within  policy,  133 
By  suicide,  whether  within  policy,  132,  133 
By  felo  de  se,  133 

By  unlawful   operation,   whether  within  policy,   132 
By  duelUng,   whether   within   policy,    133 
By  own  hands,  132  et  seq. 
Caused  by  person  effecting  insurance,  134 
Onus  of  proof  where  suicide  cause  of,  137,  462 
Deduction   of  insurance  from  damages  where  negligence  cause 

of,  17,  449 
From  fall  when  catching  train,  whether  accident,  461 
In  water,  drowning  presumed,  462 
By  train  running  over  when  seized  with  fit,  462 
From  ruptured  blood-vessel  by  using  clubs,  464 
Proximate  causation  ofj  465 

Within  accident  policy  when  solely  from  accident,  464 
Where  disease  a  link  in  chain  between  accident  and,  465 
From  erysipelas  caused  by  wound,  465 
From  overdose,  467 
From  operation  for  hernia,  466 
From  fall  from  joist,   468 
From  fall  from  mounting  carriage,  468 

Amount   of  compensation  in  case  of,  by  railway  accident,  454 
Proof  of,  472 
Application  for  leave  to  presume,  472 

DEBENTUEE— 

In  fraud  of  company,  372 
Insurance  of  payment  of,  483 

DEBT— 

Gaming,  gives  no  interest,  47 
Incurred  during  minority  may  give  interest,  47 
Paid  since  policy  does  not  avoid  insurance,  47 
Statute-barred  before  dropping  of  life,  47 
When  fully  secured  gives  interest,  47 
Creating  lien  gives  interest,  47 

DEBTOE— 

Interest  in  creditor's  life  of,  47 
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DEBTOH— continued 

Interest  of  creditor  in  life  of,  46,  47  . 
Wife  of,  securing  debt,  creditor  may  insure  her  life,  48 
Interest  of  one  joint  debtor  in  life  of  another,  48  i 

Insurance  by  creditor  on  life  of,  342  et  seq. 
where  debt  secured,  345 

DEFAULT— 

Insurance  against  third  party's,  476  et  seq. 

DEPOSIT— 

Of  policy  as  security,  312,  356 

Of  policy  by  peraon  out  of  jurisdiction  with  one  within  juris- 
diction, 358 
Under  Assurance  Companies  Act,  1908... 381,  383,  384,  386,  421 
By  foreign  companies,  421,  422 

DESCRIPTION— 

Of  property  must  be  accurate,  108,  109,  170 
Partially  true,  170,  172,  173 
Substantially  true,   170 

DEVIATION— 

Erom  route,  effect  of,  on  insurance,  103 

DIRECTORS- 

Ultra  vires,  acts  of,  not  binding,  368  et  seq. 
Discretionary  powers  of,  368 
Informal  use  of  seal  by,  369 
.Policy  issued  by  ostensible,  370 
Power  of,  to  pay  loss  not  within  policy,  374 
Must  contribute  for  qualifying  shares,  378 
Powers  of,  presumed  to  be  known,  425 

Payment   of  commission  by,   after   agency  determined,   428 
Appointed  to  select  agents  at  commission,  428 
Fraudulent  contract  of,  void  against  assignee  for  value,  429 
Receipt  of  premium  by,  436 
Notice  to,  436 

DISCLOSE— 

duty  to,  8 — 9.     And  see  Concealment  and  Non-Disolosube 

DISCOUNT— 

Belongs  to  principal,  not  to  agent,  446 

DISEASE— 

Meaning,  143 

The  word  may  include  bodily  and  mental,  143 

Must  be  disclosed,   143 

Predisposition  to,  143 

Requiring   confinement,   143 

"  Local,"   what  it  is,   143 

Fits,  meaning  of,  144,  155 
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DISBAS'E—aontimied 

Gout,  meaning  of,  144 
Spitting  blood,  meaning  of,  144 
Drinking  habits,  meaning  of,  145 
Furnishing  particulars  of,  143,  145 
Insured  unconscious  of,  167 

DISPOSITION — See  also  Assignment;   Bankruptcy;    Settlement; 
Gift 
Of  life  policies,  308  et  seq. 
Wliere  special  mode  required  by  rules  of  society,  329 

DOMICILE— 

Of  insurance  company,  where  it  is,  417 

Of  insured,  when  law  of  applicable,  32,  419 

Whether  law  is  applicable  on  assignment  of  policy,  313 

DONATIO  MORTIS  CAUSA— 
Life  policy,  subject  of,  310 

DRINK— 

Meaning  of  "  under  influence  of,"  165 

DRIVING- 

Not  exposure  to  unnecessary  risk,  467 

DRYING— 

Kiln  used  for,  113 

DUELLING— 
Death  by,  133 

ELECTRICITY— 

Whether  fire  risk,  119 

EMBEZZLEMENT- 

Guarantee  insurance  against,  478 

EMPLOYERS— 

Liability  of,  to  workmen  insurable,  45,  472 

Liability,  increased.  Workmen's  Compensation  Acts,  475 

ENDOWMENT  POLICY- 
What  it  is,  28 
Is  assignable,  322 

ENTRY— 

Of  premises  by  insurer,  213 

EQUITABLE  CHARGE— 

On  policy,  how  created,  356 

ERYSIPELAS— 

From  wound,  whether  within  accident  policy,  465 
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ESCROW— 

Policy  delivered  as,  20,  80 

EXECUTION— 

Effect  of,  on  right  to  policy,  193 
Whether  policy  can  be  taken  in,  360 

EXECUTOR^ 

Insurable  interest  of,  72 
De  son  tort,  interest  of,  72 
Not  bound  to  insure,  72 
Should  keep  up  policy,  360 
As  contributory,  375 

EXPECTANCY— 

Whether  insurable,  46 

EXPLOSION— 

Whether  fire  risk,  33,  117 

EXTINGUISHING  EIRE— 
Damage  from,  124 


EACTOR— 

As  to  insuring  full  value,  58,  63 
As  to  his  interest,  58,  63 

FALL- 

When  catching  train,  whether  accident,  461 

On  railway  in  fit,  462 

From  joist  of  floor,  468 

By  engine-driver  applying  brake,  468 

Whilst  mounting  moving  carriage,  468 

Whilst  passing  from  car  to  car,  469 

FELON— 

Assignment  of  policy  by,  328 

FIRE— 

Assured's  duty  to  avert,  9 

Duty  of  assured,  in  case  of,  9 — 10 

Cost  of  performing  such  duty,  how  borne,  10 — 11 

Whether  fire  on  ship,  marine  risk,  11 

Instirer  liable  for  loss  caused  by,  not  exceeding  amount  of  policy, 

13 
Before  date  of  policy,  27 
Does  not  include  explosion,  33 
Policy  not  issued  before,  company  yet  liable,  104 
Whether  more  than  one,  covered,  105 
To  adjacent  property,  disclosure  of,  110 
Date   for  ascertainment  of  property   protected  from.   111 
Property  during  removal  not  protected,  111 


INDEX.  5091 

FIRE — continued 

What  the  word  includes,  116 

Heat  without,  119 

Without  ignition,  116  i 

By  friction,   117 

By  chemical  action,  117 

By  vegetable  fermentation,  117 

By  Hghtning,  119  ' 

To  adjacent  property,  disclosure  of  danger  of,  120,  121 

By  incendiary,  121,  122,  123 

By  master  of  ship,  123 

Extinguishment  of,  damage  from,  124 

Removal  of  goods  to  escape,  125 

Saving  property  from,  cost  of,  124  et  seq. 

Theft  during,  126 

Usual  conditions  in  policy  against,  175  et  seq. 

Policy,  when  terminable  at  will  of  insurer,  180 

Condition  as  to,  connivance  at,  211 

Through  accident,  tenant's  liability  for,  276 
negligence,  tenant's  liability  for,  277 

tenant  may  insure  against,  277 
covered  by  ordinary  policy,  277 

Whether  rent  payable  in  case  of,  279 

loss  from,  falls  on  purchaser,  304,  305 
policy  passes  with  beneficial  interest,  303,  304 
against,  runs  with  land,  304,  305 

passes  on  sale  of  property,  305 

Notice  of  assignment  of  policy  against,  314,  316 

FIRE  BRIGADE— 

Damage  by,  124  ^ 

Companies'  contribution  to,  387 

FIRE  POLICY— 

Chapter  on  fire  policies  and  assignment,  301—307 
On  ship  whether  marine  risk,  11 

liable  to  average,  11 
Dated  after  fire,  27 

What  property  covered  by,  110,  111,  115  et  seq. 
Property  of  visitors  or  servants  not  within,  111,  189 
Assignment  of,  191,  192,  194,  301  et  seq. 
Whether  it  runs  with  land,  304 

FITS— 

What  meant  by,  144,  155 

Death  in  water,  whether  caused  by  drowning  or,  462 

Falling  on  railway  in,  462 

FIXTURES- 

Reinstatement  of,  289 
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FLOATING  POLICY— 

Nature  of,  27,  63,  66,  307 

Contribution  between  specific  poUcy  and,  250 

Whether  assignable,  307 

Rule  for  calculating  amount  payable  in  case  of  loss,  307 

FOREIGN  CONTRACT— 

Law  applicable  in  case  of,  419 

FOREIGN  INSURANCE  COMPANY— 
Chapter  on,  417—424 
Need  not  be  registered,  417 
Trading  here,  liability  of  members  of,  417,  420 
Trading  here  under  conventions,  418 
Law  applicable  to,  419  et  s.eq. 

Provision  of  policies  of,  in  different  jurisdictions,  421 
As  to  deposit,  421 
How  to  proceed  against,  423 
Contract  by  agents  of,  423 

Judgments  against,  in  one  ;^rt  of  the  United  Kingdom  enforce- 
able in  other  parts,  423 

FORFEITURE—  i 

Of  premium  when  policy  wager,  52 
Of  policy   not  favoured,  78,  79 
Insurers  may  be  estopped  from  setting  up,  79 
Acceptance  of  premium  waiver  of,  79,  80,  81,  82 
By  delay  in  paying  premium,  93 
Of  premium,  condition  as  to,  216 
Premium,  clause,  91,  171 
Of  policy  waived,  174 

Breach   of  covenant  to  insure,  281   et  seq. 
Not  cured  by  antedating  receipt,  282 
"Waiver  of,  by  accepting  rent,  282 
Relief  against,  283 

Mortgagee  of  leaseholds  may  oppose,  299 
Of  shares  does  not  exempt  from  contributing,  376 
Credit  of  premiums  by  agent  after,  432 
Waiver  by  agent  of,  433 
And  see  Agent 

FRAUD— 

Of  assured,  cancellation  of  policy  for,  34 

In  obtaining  policy,  refusal  of  insurer  to  pay,  34 

Waived  by  accepting  premiums,  34 

Course  of  insurer  where  policy  obtained  by,  34 

Of  insurer  contrary  to  contract,  effect  of,  35 

Cancelling  policy  for,  34,  171 

Non-return  of  premiums  in  case  of,  91,  171 

Delivery  up  of  policy  for,  171 
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FRAUD — oontinued 

Compromise   in  ignorance  of,   176 

In  claim,  condition  as  to,  211 

Excessive  claim  not  conclusive  of,  212 

Arbitration  where  charges  of,  224 

Of , assignor,  and  recovery  by  insurer  of  money  paid  to  assignee. 

Duty  of  insurer  aware  that  assignee  deceived  by,  320 
Of  agent,  427,  434,  440,  441,  446 
Of  director,  429 

FREIGHT— 

Whether  insurable,  49 

FRIENDLY  SOCIETY— 

Insurance  by,  135,  225,  226,  325,  326 

Whether  rules  of,  constitute  contract  with  insured,  326 
"  FROM  "— 

Meaning  of,  in  policy,  107 

FURNITURE— 

During  removal  not  within  fire  risk,  110 

GAMBLING  ACT — Attd  see  Insdeadle  Interest 
Makes  insurable  interest  necessary,  37 
Only  value  of  interest  recoverable,  38 
In  America,   38 
In  Ii-eland,   39 

GAMBLING  INTERESTS— 
Not  insurable,  37,  62,  53 

GAS— 

WTiether   fire  risk,   33,   118 

GIFT— 

Of  policy,  311,  328 

GOODS— 

Insurance  of  interests  in.     See  Insurable  Interest 

GOUT— 

Answer  to  question  as  to  having  had,  144,  165 

GROUND— 

Diminution  in  value  by  destruction  of  buildings  recoverable,  215 

GUARANTEE  INSURANCE— 
Chapter  on,  476—484 
Whether  writing  necessary  for,  476 
Not  limited  to  fraud,  476 
What  to  be  disclosed  on  effecting,  477 
Nature  of,  476  et  seq. 
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aUAEANTEE  mSVnANC'E—confmued 
Within  the  law  of  suretyship,  477 
Contents  of  policy  of,  478 
Against  embezzlement  by  servant,  478 
Assured  must  observe  terms  of  contract,  478 
Whether  continuing,  481 
By  guardians  of  poor,  480 

Representations  as  to  mode  of  keeping  accounts,  481 
Amalgamation,  effect  of,  on,  482 
Benewal  of  contract  of,  481 
Partner's  retirement,   eifect  of,  on,  482 
Subrogation  applies  to,  482 
Liquidators  may  avail  themselves  of,  483 
Receivers  may  avail  themselves  of,  483 

GUNPOWDER— 

Not  covered  by  policy  on  hardware,  33 
Whether  fire  risk,  118 


HARDWARE— 

Gunpowder  not  covered  by  policy  on,  33 

HAZARDOUS  TRADE— 

Effect  of  exceptional  use,  113,  182 
Whether  coffee-house  is,  114 

inn  is,  114,  181 
Extra  risk  from,  181 
Whether  liquor-selling  is,  181 

use  of  kiln  is,  114,  181 
As  an  experiment,  182 
Whether  use  of  oven  is,  182 

use  of  engine  is,  182 

HEALTH—  I 

Non-disclosure  of  change  of,  before  issue  of  policy,  162,  319 
Meaning  of  "  being  in  good,"  436 

HEAT— 

Without  ignition,  damage  by,  116,  117,  119' 

HIRING  AGREEMENT— 

Insurable  interest  under,  51 

HOT  WATER— 

Whether  poUoy  covers  damage  by,   119 

HUSBAND— 

May  insure  for  wife  and   children,  43,   44 

wife's  separate  estate,  57 
Breach  of  condition  by  order  of,  179 
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IIJ.EGAL  INSURANCE— 
Void,  36,  51 

Inauranoe  on  unlicensed  premises  may  bo,  36 
Gambling  interests,  37,  52,  53 
Insurance  of  seamen's  wages  is,  51 

Separation  of  legal  from  illegal  interests  in  same  policy,  61 
Whether  premium  .returnable,  87 

incendiary- 
Loss  through  fire  by  act  of,  120,  121,  122,  123 

INCOME  TAX— 

What  profits  chargeable  with,  401 
Deduction  of  life  insurance  premium,  401 

INCUMBRANCERS— 

Insurance  against  fire  by,  216,  263 

INDEMNITY— 

Chapter  on,  228 — 250 

Fundamental  principle  of  insurance,   1 — 2,  228 

Not  always  complete,  2,  228,  229,  230 

Not   applicable  to  life  insjiranoe,   11   et  seq. 

Consequences  of  principle,  4 — 5,  240 

Whether  creditor's  policy  is,  13_,  14 

Is  against  loss  not  accident,  228 

Insurance  on  property  is,  228 

Rule  "  new  for  old  "  is,  230 

Whether  valued  policy  is,  228,  229,  233 

Subrogation  part  of  law  of,  234 

Money  received  by  insured  in  excess  of,  is  insurer's,  239,  240 

Explained   on  insurance  by  mortgagee,  240   et  seq.,  244 

Whether  accidental  insurance,  contract  of,  16,  449 

INDISPUTABLE— 
when    jHjlicy,    177 

INFANT-^ 

Effect  of  insurance  by,  37 

INJUNCTION— 

Misapplication  of  funds  of  insurance  company  restrained  by,  374 
To  restrain  use  of  insurance  company's  name,  367 

INN— 

Whether  hazardous  trade,  114,  181 

INSURABLE  INTEREST— ^fee  also  Gambling  Act 
Chapter  on,  37 — 76 
Insurable  value,  3 
Assured  cannot  recover  beyond,  11 
Must  exist  at  the  time  of  insurance  and  loss,  12,  13 
Definition   of,   39 

P.  33 
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INSURABLE  INT'E'REST— continued 
Whether,  must  be  stated,  40 
Kinds  of,  41   et  »eg. 
Insurers,   41 
Person  in  own  life,  41 
Assignee,  42 
Husband  and  wife,  43 
Relatives  generally,  43 
Parent  in  child's  life,  44 
Child  in  parent's  life,  44 
Sister  and  brother,  45 
Persons  not  related,  45 
Employer  and  employee,  45 
Debtor  and  creditor,  45,  47 
Surety,   46 
Partner,   46 
Joint  debtors,  48 
In  property,  49  et  seq. 
In  respect  of  freight,  49 

bankrupt's  interest  in  his  estate,  49 
third  party  liability,  49 
possessory  rights,  50 
goods  sold,  50 

purchased,  50 
equitable  lien,  54 
interests  in  realty,  55 
customer's  goods,  65  et  seg. 
Of  husband  in  wife's  property,  57 
joint   tenants,   57 
bailees,   58 
carriers,   58 
consignees,   60,  61 
wharfingers,   &c.,  62 
factors,   63 
commission  agent,  63 
legal  or  equitable  interests,  68  et  seq, 
purchaser,  69 
vendor,  69,  70 
mortgagor,  73 
executor,    72 
judgment  creditor,  74 
pledgee,  74 
Perfect  legal,  not  necessary,  54 
Must  be  valuable,  54 
Interest  must  be  enforceable,  45 
Where   person  nominally   insures  own  life,  41 
Amount  recoverable  equals,  46 
Special  or  qualified  interest,  50 
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INSURABLE  INT'E'REST—oonfinued 
Must  be  lawful,  61 
"Full  interest  admitted,"  52 
Need   not  be  stated,  53 
Where  goods  not  separated  from  bulk,  67 
Where  insured  liable  for  loss,  67 
Test  of,  on  sale  of  goods,  71 
Name  of  person  having,  must  appear,  75 
Defence  of  absence  of,  76 

INSUEANCE— 

I  Nature  of  the  contract,  1 — 17 
Chapter  on   !  The  contract,  18 — 28 

(  Construction  of  the  policy  of,  29 — 36 
Differs  from  wager,  6 
And  suretyship,  7,  240,  476 
Requires  uberrima  fides,  8 
Must  not  exceed  value  of  interest,  11 
Against  accident,  nature  of,  16,  449 
No  defence  to  action  for  negligence,  16 
Whether  contract  of,  to  be  in  writing,  18,  19,  75 
Without  policy,   19 
Where  illegal  is  void,  35,  51 

Subject-matters   of,  must  be  correctly  described,  54 
By  trustee  presumed  to  be  gtid  trustee,  72 
Name  of  person  for  whom  effected  must  appear,  75 
By  partner,  46 

Voidable  where  premium  in  arrear,  93 
Payment   of,  by  mistake,  99 
Ultra  vires,  premium  returnable,  101 
When  it  expires,   102 
Termination  of,  by  insurer,   106 
Local  limits  of  life,  110 

For  under  value  whether  whole  amount  payable,  132 
Without  any  representation  by  assured  as  to  state  of  life,  161 
DecUned  by  other  office,  166 
In  other  .offlces,  disclosure  of,  183 — 186 
Other  by  mortgagor,  whether  double  insurance,  186 
In   foreign  company,  whether  double  insurance,   187 
By  interim  receipt,  whether  double  insurance,  187 
Other  on  part  of  premises,  whether  double  insurance,  187,  18S 
General  principles  of  insurance  law  apply  to  all,  148 
Trustee  in  bankruptcy  bound  by  condition  as  to  other,  188 
Against  fire,  what  covered  by,  189 
In  Friendly  Society,  135,  225,  226,  325,  326 
Specific,  what  it  is,   252 
Re-insurance  drops  with,   270 
Whether   covenant  to  effect  vests  poHoy  in  covenantee,  318 

33  (2) 
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TSSVUANCE— continued 

Under  Customs  Annuity  Benevolent  Fund  Acts,  324 

Through  Post  Office,  326 

By  creditor  on  debtor's  life,  341 — 344 

By  mortgagee  of  annuity,  343 

Court  cannot  compel  debtor  to  effect,  347 

Of  own  and  another's  goods  without  authority,  444 

INSUEANCE  COMPANY— 

Vide  Companies  foe  Insdeance 
Chapter  on  insurance  companies,  361 — 387 
Chapter  on  foredgn  companies,  417 — 424 

nsrsuKEE— 

Chapter  on  general  inquiries  made  by  insurers,  141 — 147 

Not  liable  beyond  actual  loss,  3,  4 

Entitled  to  rights  of  assured,  5 

Several  insurers  contribute,  6 

Effect  of  knowledge  that  risk  cannot  be  run,  9 

Cost  of  protecting  property,  how  borne  by,  10 

Whether  liable  on  policy  contrary  to  its  terms  for  own  fraud,  35 

Course  open  to,  where  policy  obtained  by  fraud  of  assured,  34,  35 

Can  plead  want  of  insurable  interest  notwithstanding  failure  to 

cancel  policy  for  fraud,  35 
Payment  into  court  by,  321,  359 
Absence   of  insurable  interest  defence  to,  76 
Material  facts  must  be  disclosed  to,  158 
Knowing  as  much  as  insured,  173 
Misrepresentation  by,   163 

Payment   by,   after  knowledge  of  misrepresentation,   171 
Whether  private  knowledge  of  alters  assurer's  duty,  171 
Limit  of  time  to  sue,  195 
Notice  to,  of  loss,  197 
Conditions   precedent  to  liability  of,   198 
Eeinstating,   entitled  to  old  materials,   232 
Cannot  require  party  primarily  liable  to  be  sued,  233,  237,  240 
Payment  by,  no  defence  in  action  by  assured  against  person 

causing  loss,  236 
Assignment  by,  of  subrogated  rights  defence  to  assurer's  action, 

237,  242 
Right  of,  to  salvage,  237 

Suing  tortfeasor  subject  to  same  defence  as  assured,  236,  243 
Entitled  to  subrogation  against  carrier,  237,  238 
,        Liability  of  joint  and  several,  244 
Contribution  between  several,  244 
Option  of,  to  reinstate,  256 
Can  recover  from  re-insurer  on  payment,  269 
Can  recover  from  re-insurer  costs  of  defending  action  by  assured, 
;  269 
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INSUEEE — continued 

Must  reinstate  if  required,  258 

Duty  of,  when  aware  that  assignee  of  policy  is  deceived,  320 
Advancing  on  policy  cannot  avoid  it  and  claim  payment,  327 
"  Own  Insurer,"  what  it  means,  446 

intiImpeeate— 

Meaning  of,  in  life  policy,  166 

INTEEEST— 

On  policy  money,  318,  359 

INTEEIM  INSUEANCE,   24—26 

INTEEIM  NOTE,  24,  25 

INTEEIM  EECEIPT,  25,  26 

INTEEPLEADBE— 

Whether  insurctr  should  have  recourse  to,  359 

INVESTMENT— 

By  insurance  company,  powers  of,  374 

JEESEY— 

Within  United  Ejngdom,  within  meaning  of  policy,  452 

JOUENEY— 

End  of,  within  accident  policy,  464 

LANDLOED— 

Insurance   of,   forfeited   by   tenant  increasing   risk,    180 
And  tenant,  agreement  between,  as  to  reinstatement,  262 

separately  insuring,  effect  of,  278,  284 
Not  ,bound  to  rebuild,  279' 

Whether  entitled  to  rent  in  case  of  fire,  280,  284 
Effect  of  covenant  by  tenant  to  insure  in  name  of,  283 
May  require  insurer  to  reinstate,  283 

LEGAL— 


tAJU 

Interest  not  necessary  to  insure,  68 

In  sense  "  lawful,"  interest  necessary,  51 


LESSEE — 

Insuring  not  to  pay  policy  money  to  mortgagee,  291 
Under  covenant  to  repair,  lessor's  right  to  insurance,  292 
insure,  lessor's  right  to  insurance,  292 

and  reinstate,  no  lien  for  money  spent 
in  reinstating,  292 
LETTEES— 

Evidence  of  right  to  policy,  344 
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LEX— 

loci  domicilii  of  insured,  wlien  applicable,  32 
solutionis  applicable,  420 
contractus  applicable,  32,  420 
LIEN— 

Chapter  on,  362—358 

Gives  insvuable  interest,  54,  58,  59,  64,  70,  74 

Of  trustee  advancing  on  policy,  331,  362 

On  policy  money,  how  cfeated,  362  et  B.eq. 

Payment  of  premiums  by  stranger  does  not  give,  354 

Rule  in  Leslie  v.  French,  352  ' 

Whether  payment  by  part  owner  gives,  354 

by  mortgagor  gives,  355,  358 
by  tenant  for  life  gives,  355 
under  voidable  assignment  gives,  355 
Eight  of  contribution  does  not  give,  355 
By  payment  of  premiums,  352,  356 
By  deposit  of  policy,  356,  358 
Of  insurance   broker,   357 
Of  solicitor,  357 
Drops  with  policy,  368  , 

LIFE  INSURANCE— ^w<?  see  Policy 
Not  indemnity,  11,  14 
Definition  of,  16 
Does  not  cover  death  by  law,  132 

suicide,   132,  133 
General  inquiries  by  insurers,  141 — 147 
Conditions  of,  216   et  seq. 
Dispositions  of  policy  of,  308   et  seq. 
Policy  not  within  order  and  disposition  clause  of  Bankruptcy 

Act,   310    , 
Policy  not  a  negotiable  instrument,  310 
Gift  of  policy  where  possession  retained,  310 
PoUcy  lost,  321 

Sale  in  mistaken  belief  that  insured  was  alive,  322 
Whether  succession  duty  payable  on,  346 
Policy  is  property,  346,  348 

Applicability  to  mortgage  debt  of  proceeds  of,  348 
Power  of  mortgagee  to  sell,  348 
Sale  or  transfer  of  business,  409 

LIFE  VOXUCY— And   see  Policy 

Chapter  on  dispositions  of  life  policies,  308 — 351 

Nature  of,  14 

Whether  necessary,  18 

Not  delivered  may  support  action,  20 

Rectification  of,  21,  23 

Agreement  to  grant,  how  enforced,  22,  23 
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MB'B  :P011CY— continued 

Construction  of,  29,  30,  33  i 

On  own  life,  41 

On  wife's  life,  43 

On  husband's  life,  43 

On  chUd's   life,  44 

On  parent's  life,  44 

Name  of  person  for  whom  effected  must  appear,  75,  330 

Forfeiture  of,  not  favoured,  78 

Whether  binding  before  premium  paid,  79 

Conditions  in,  216  et  seq. 

Void  for  going  beyond  limits,  218 

How  affected  by  suicide,  136  et  seq.,  219 

Subject  of  donatio  mortis  causa,  309 

Assignment  of  fire  policy  and,  different,  302,  note  (e) 

Assignment  of,  by  what  law  construed,  313 

Assignment  of,  how   made,   312    et   seq. 

Condition  against  assignment  of,  313 

Notice  of  assignment  of,  314  et  seq. 

Equitable  assignment  of,  318 

Assignment  of,  carries   bonus,   331 

Assignment  of,  passes   assignor's  title,  318 

Change  of  health  before  issue  of,  319 

Gift  of,  328 

Under  Married  Women's  Property  Acts,  333  et  seq. 

Mortgage  of,  350 

And  see  Mortgage,  Disposition  of  Life  Policies 

LIGHTNING— 

Whether  damage  by,  is  a  fire  risk,  119 

LINEN— 

What  poUoy  on,  covers,  34 

LIQUIDATORS— 

May  effect  guarantee  insurance,  483 

LIVEI^- 

Meaning  of   "  affection  of,"   144 

LLOYD'S  FIRE  POLICY— 
Average  clause  in,  255 

LOCALITY— 

Risk  affected  by,  109,  110,  130 
No  rectification  of  mistake  in,  110 
Information  must  be  given  to  insurer  as  to,  110 
Wherein  policy  operates,  130,  218 
Insured  gone  beyond,  218 
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LOSS— 

Insurer  liable  for  actual,  3,  4 

Constructive  total,  i,  note  («) 

Kecovery  by  limited  owner  beyond  own,  56 

Marketable  value  as  measure  of,  57 

Tender  of  premium  after,  94 — 97 

Whether  more  than  one  covered  by  same  policy,  105 

From  inherent  faults,  109 

Proximate  cause,  regarded,  119,  124,  125 

From  attempts  to  extinguish  fire,  125,  126 

From  attempts  to  escape  fire,  125,.  126 

Assured's  duty  to  avert,  126 

By  theft  during  fire,  126 

In   transitu,  129 

To  apparel  whilst  worn,  130 

To  live  stock  off  premises,  131 

To  locomotive  chattels,  131 

Covered  anywhere,  if  no  place  specified,  131 

Time  to  sue  for,  195 

Notice  of,  to  insurers,  197,  198 

Agent's  adjustments  of,  200 

Particulars  of,  201 

Delay  in,  notice  of,  202 

Claim  against  several  companies  and  apportionment  of,  203 

Verification  of,  condition  as  to,  203,  206 

Affidavit  of,  205 

Proof  of,  194,  198,  201,  205,  206,  208 

Waiver  of  proof  of,  206 

Time  for  payment  after  proof  of,  203,  206 

Valuation   of,   207 

Mistake  as  to  cause  of,  207 

Overcharge  for,  208 

Insurance  is  riot  indemnity   against  accident,  but  against,  228 

Ascertainment  of,  before  suing  for,  209 

Not  within  policy,  directors'  power  to  pay,  374 

LOST  OR  NOT  LOST— 
Insurance,  27,  51,  100 


MANUFACTURER— 

Insurable  interest  in  work,  68 

MARKETABLE  VALUE— 
As  measure  of  loss,  57 

MARRIED  MAN— 

Includes  widower  within  43  &  44  Vict.  c.  26,  o.  2... 338 
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MARPIED  WOMAN— 

Pqlioy  for  benefit  of,  parol  evidence,  20 

Presumed  to  have  insurable  interest  in  husband's  life,  43,  309 

Inaijrance  of,  under  Married  Women's  Property  Act,  43,  338,  334 

Husband's  insurance  for  benefits  of,  and  children,  334 

Under   Married  Women's  Policy  of  Assurance   (Scotland)   Act, 

1880...  338 
Husband  may  insiire  separate  property  of,  57 
Consent  of,  -whether  necessary  to  assignment  of  policy  for  her 

benefit,   332 
PoHey  on  husband's  life  for  her  separate  use  and  children,  332 
Policy  on  life  of  wife  payable  to  her  children,  332 
Policy  under  Married  Women's  Property  Act,  surrender  of,  334 
Canadian  law  as  to  policy  by  husband  for,  336 

MATEEIAL  PACT— 

Disclosure  of,  158,  171,  173 

Whether  question  for  jury,  159 

Whether  refusal  by  other  ofBoe  to  insure  is,  166 

Must  be  stated  under  general  question,  170 

Purchaser  of  policy,  how  affected  by  concealment  of,  170 

MEDICAL  ATTENDANT— 
Who  considered  to  be,  145 
"Usual,"    167 
Wrong  reference  to,  168 
Non-disclosure  of,  217 
WTiether  agent  of  insured,  448 

Whether  death  within  accident  policy  when  from  treatment  by, 
466 

MERCHANT— 

Insurance  for  foreign  correspondent  by,  61 

Bills  of  lading  received  with  directions  to  insure  by,  61 

MISDESCRIPTION— 
Of  premises,  172 
Of  residence,   168 
Where  description  substantially  correct,  170 

MISREPRESENTATION — See    kiIso    Concealment    and    Non-Dis- 
closure; Feaud 
Chapter  on,  158—174 
Return  of  premiums  where,  90,  91,  159 
"  BeUef  "  may  not  amount  to,  161 
By  insurer,  163 

Statements  must  be  true  when  contract  actually  made,  163 
By  any  agent  of  assured  vitiates  policy,  163 
By  insurer's  agent,  164 
By  life  insured,  164 
By  assured,  158  et  seq.,  164 


522  INDEX .  • 

MISEBPEESENTATION— coniMzwe^ 
Aa  to  temperate  habits,    165,    166 
As  to  other  insurances,  166 
Innocent,  as  to  health,  167 
As  to  residence,  168 
On  re-insurance,  170 
Forfeiture  of  piemiums  through,  171 
Discovery  of,  by  insurer  before  payment,  171 
As  to  part  of  property,  172 
As  to  incumbrances,    173 
Critical  time  as  regards,  218 
By  life  insured,  219 

MISTAKE-- 

In  policy,  effect  of,  20,  21,  22,  23,  24,  87,  88,  93,  99 
Through  not  reading  policy,  22 

As  to  existence  of  thing  insured,  return  of  premium,  7 
Effect  of  mistake  of  fact  on  UlegaJ  contract,  87 

law  87,  88 

Payment  under  mistake  of  law  or  fact,  99 
Payment  of  insurance  through,  99 
In  proofs  as  to  cause  of  fire,  207 
In  stating  claim,  212 

As  to  insured  being  alive  when  policy  sold,  322 
Of  agent  filUng  up  proposal,  438 

MORTGAGE— 

Chapter  on,  286—300 

Contribution  between  insurers  in  case  of,  245 — 249 

Does  not  defeat  asaured's  interest  in  policy,  306 

Of  life  policy,  by   deposit,    312 

notice   of,   312—315 

Difference  between  creditor's  policy  and,  340 

,  Proceeds  of  policy  applicable  to,  under  Conveyancing  Act,  348 

Of  life  policy,  what  it  should  contain,  350 

Where  real  estate  and  life  policy  on  same  mortgage,  redemption 
of,  350 

To  insurers  of  land  and  policy,  latter  cannot  be  set  off,  402,  403 

Whether  proof  in  bankruptcy  for  value  of  covenant  to  pay  pre- 
miums in,  487 

MORTGAGEE- 

Insurance  beyond  own  interest,  73,  244,  247 

Insurable  interest  of,  73,  244,  247,  286 

Policy  of,  whether  affected  by  mortgagor's  arson,  122 

Insurance  by,  without  knowledge  of  mortgagor,  187 

Subrogation  of  insurer  to  right  of,  241 

Whether  he  can  recover  from  mortgagor  after  being  paid  by 

insurer,   242 
Further  advances  by,  whether  fire  policy  extends  to,  287 
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MO^TGAG'E^— continued 

Mortgagor's  interest  in  policy  of,  244,  287,  28S 
And  mortgagor  insuring,  244,  294,   297 
Eight  of,  to  charge  premiums,  288,  294,  295,  340 
Proceeds  of  policy  of,  whether  applicable  to  reinstatement,  288, 
291 

Obligation  of,  to  reinstate  fixtures,  288' 

Interest  of,  in  mortgagor's  policy,  288 

Eight  of,  to  insure  under  Conveyancing  Act,  1881... 289 

Tenant  for  life  paying  insurance  money  to,  291 

Eight  to  insurance  under  Settled  Land  Act,  1882... 291 

Of  lessee  who  insured  not  entitled  to  policy  money,  291 

Under  bill  of  sale,  whether  entitled  to  policy  money,  293 

Joint  insurance,  and  by  mortgagor,  294 

Subrogation  of  insurer  to  rights  of,  against  mortgagor,  296 

Contribution  where  separate  insurance  by,  and  by  mortgagor,  296 

Apportionment  where  separate  insurance  by,  and  by  mortgagor, 

297 
Whether  receiver  appointed  by,  must  insure,  298 

bound  to  account  to  mortgagor  for  policy  money,  297 
Can  only  recover  amount  of  his  debt,  298 
Of  leaseholds  can  resist  forfeiture,  299,  300 
Eecovery  by,  of  premiums  against  mortgagor  personally,  340 
Policy  by,  on  life  of  mortgagor  belongs  to,  340 
Of  annuity,  insurance  by,  341 
Whether  payment  of  premiums  by,  divests  mortgagor's  right  to 

poUcy,  344 
Evidence  that  policy  to  be  re-assigned  by,  344 
Entitled  to  policy  effected  by  him  on  life  of  cestui  que  vie,  347 
Power  of  sale  of,  on  breach  of  covenant  to  insure,  347 

keep  policy  on  foot,  347 
Power  of,  to  appoint  receiver,  347 
Upon  trust  cannot  sell,  348 

When  also  insurer,  premiums  allowed  to,  as  just  allowances,  349 
Whether   bound   by  mortgagor's  novation,  415 

MOETGAGOE— 

Eight  of,  to  redeem  policy  must  not  be  fettered,  73 

Insurable  interest  of,  73,  286 

Effect   of  assignment  of   policy  of,   to   mortgagee,   73 

Whether  liable   after  mortgagee  paid  by  insurer,  242 

And  mortgagee  insuring,  244,  294,  296 

Whether  interest  of,  ceases  on  foreclosure,   286,  287 

in  mortgagee's  policy,  286 
Being  lessee,  should  not  pay  policy  money  to  mortgagee,  292  ^ 

with  covenant  to  insure  and  reinstate,  has  no  lien 
on  policy  for  money  expended  in  reinstating,  292 
Joint  insurance  with  mortgagee,  294 

Premiums  pa,id  by  mortgagee  whether  chargeable  to,  288,  294,  340 
Subrogation  of  insurer  to  mortgagee's  right  against,  296 
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MORTGAGOR— cmtmiied. 

Separate  insurance  by,  and  by  mortgagee,  whether  insurer  en- 
titled to  contribution,  296 

Insurance  by,  and  by  mortgagee  in  different  offices,  apportionmeait 
of  amount,  297 

Whether  mortgagee  bound  to  account  to,  for  proceeds  of  his 
poHcy,  297,  339,  340 

Payment  by,  of  premiums  after  bankruptcy,   340 

Whether  policy  on  life  of,  by  mortgagee  belongs  to  latter,  340, 
342 

Whether  right  to  policy  of,  divested  by  mortgagee  paying  pre- 
miums, 344 

Evidence  that  policy  to  be  assigned  to,  on  redemption  of  prin- 
cipal security,  345 

Whether  novation  by,  binds  mortgagee,  415 

MORTMAIN— 

Whether  shares  of  insurance  companies  within,  379 

'Whether  [policy  secured  on  real  estate  of  company  within,  380,  394: 

MUTUAL  mSUEANCE— 
Nature  of,  362 

NAME— 

Of  insurance  company,  injunction  to  restrain  use  of,  367 

NEARSIGHTEDNESS— 

Not  bodily  infirmity  within  accident  policy,  457 

NEGLIGENCE— 

Of  assured  cov^ed  by  policy,  5 
Gross,  when  evidence  of  fraud,  11 

Damages  in  action  for,  not  reduced  by  insurance,  16,  17,  449 
Except  where  assured  dies  through,  17 
Benefit  from  death  through,  17 
Iioss   from,   120 

Insurance   against  loss  from  own,   120 
Subrogation  of  insurers  where  loss  caused  by,  238 
Tenant's  liability  for  fire  through,  276 
Tenant  may  insure  against  liability  for  fire  through,  277 
Covered  by  ordinary  policy,  277 
Of  agent  insuring,  liability  for,  445 
Whether  insurance  deducted  from  damages  for,  450 
Contributory,   defence  to   insurer  in   action  for  injury  by   rail- 
way accident,  455 

"NEW  FOR  OLD"— 
Deduction,  230,  260 

NEWSPAPER— 

Payment  of  insurance  to  subscriber  to,  151 

Who  entitled  to  insurance  decided  by  proprietors  of,  151 
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NOMINATION— 

Disposition  by  way  of,  329 

NON-DISCLOSURE — See  Concealment  and  Non-Disclosube 

notice- 
To  pay  premium,  94,  95 

Of  change  of  business,  with  increased  risk,  168 
Of  loss,   197,  198 
Of  loss,  condition  as  to,  198 
Of  assignment  of  policy,   350  et   seq. 

must  be  acknowledged  by  company,  315 

given   by   first   incumbrancer  informally,   315 

not  to  be  delayed,  315 

inquiry   as  to  previous,   316 
AVhose  duty  to  give,  where  policy  settled,  328 
Of  companies'  statutes  and  deeds  presumed,  368 
To  agent,  what  sufficient,  430,  435 
To  director*,  what  sufficient,  435 
To  solicitor,  who  is  also  insurer's  agent,  430 
To  assured's  broker  not  notice  to  insurer,  446 
Of  assignment,  whether  necessary  to  prevent  policy  passing  to 
bankruptcy  trustee,  485 

NOVATION— 

Chapter  on  novation  and  amalgamation,  405 — 416 

What  it  is,  405 

Proof  of,  405 

When  creditors  bound  by,  405,  410 

When  policy-holders  bound  by,  409 

None  where  companies  distinct,  412 

Whether  payment  of  premiums  is  evidence  of,  413 

Whether  acceptance  of  bonus  is  evidence  of,  414 

Claim  against  transferee  company  is  evidence  of,  414 

Whether  protest  wUl  prevent,  413,  414 

When  policy-holder  is  shareholder,  414 

Whether  by  mortgagor  binds  mortgagee,  415 

Whether  by  settlor  binds  trustee,  415 

Whether  receipt  of  annuity  amounts  to,  415 

OCCUPATION— 

■  Disclosure  of,  146,  147 
Description  of,  147 
Change  of,  180 

OPEN  POLICY— 
What  it  is,  27 

OVBEDOSE— 

Whether  within  accident  poUcy,  when  death  from,  467 
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OWNER— 

Insurance  beyond  own  interest,  55 
Equitable,  may  for  insuring  be  sole,  69 

PARALYSIS— 

Meaning  of,  456 

PARENT— 

Insurable  interest  in  child's  life,  44 

PARTNER- 

Whether  insurable  interest  in  life  of,  46 

Has  insurable  interest  in  capital  of  co-partner,  46 

Whether  assignment  by  one  tO'  another  avoids  policy,  191,  192 

Amount  of  policy-money  recoverable  by,  54 

Insurance  by,  in  firm's  name,  54 

Recovery  of  whole  insurance  by,  54 

Claims  on  other  company  before  partnership  by,  16,7 

PAWNBROKER— 

Insurance  of  full  value  by,  58,  74 

PAYMENT— 

Of  premium,  policy  not  binding  until,  79 
recital  in  policy  of,  79 
who  to  make,  94 
during  days  of  grace,  94  et  seq. 
by   cross-accounts,   98 
delivery  of  policy  without,  79,  104 

Of  policy-money,  by  mistake,  99 

Of  premium,  before  issue  of  policy,  20 

Into  court  by  insurers,  321 

By  insurer,  to  trustee  of  policy,  360 

Under  order  of  court,  indemnifies  insurer,  360 

Of  policy-moneiy,  after  winding-up  order,  402 

Of  premiums,  not  evidence  of  novation,  413 

PERITONITIS— 

Erom  blow,  whether  within  accident  policy,  464 

PHYSICAL  INFIRMITY— 
Meaning   of,   456 

PLEDGE— 

Of  fire  policy  not  an  assignment  within  the  condition,  312 

PLEDGEE— 

Insurable  interest  of,  74 

POLICY — See  Eieb  Policy,  Life  Policy,  &c. 

!  Nature  of  the  contract,  1 — 17 
The  contract,  18 — 28 
Construction  of  the  policy,  29 — 36 
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POLICY — continued 

Chapter  on  rights  of  policy-holders,  38S— 404 
Attaches  when  risk  begins,  7 

When  it  does  not  attach  after  risk  determined,  7 
On  Ufe,  not  indemnity,  14,  15 

is  contract  to  pay  sum  certain,  7 
definition  of,  15 
Meaning  of  word,  15 
Verbal  promise  to  grant,  18,  19 
Whether  necessary,  19 
Objects  of,  shown  by  parol,  20 
Not  delivered  may  support  action,  20 
Variation  between  application  and,  20 
Rectification  of,  21,  23 
Issued  after  loss,  21,  27 
Effect  of  war  on,  28 
Construction   of,   29 — 36 
Person  interested  is  person  to  sue  on,  21 
Agreement  to  grant,  how  enforced,  21,  22 
Not  according  to  agreement,  20,  23 
Want  of  seal  to,  not  pleadable,  22 
Mistake  in,  waived,  22 
Alteration   of,   23 

Bescission  of,  where  mistake  not  rectified,  23 
Cannot  be  added  to,  24 
Loss  of,  24 

Rule  of  construction  of,  29 — 34 
Written  words  in,  govern  printed,  29 
Rigid  construction  of,  not  favoured,  30 
Words  of,  supersede  custom,  31 
Ambiguity  in,  custom  may  control,  31 
Course   open   to   insurer   where   policy   obtained    from   him    by 

fraud,  34 
Cancellation  of,  for  fraud  of  assured,  34 
Refusal  of  insurer  to  pay  where  fraud  in  obtaining,  34 
Cancellation  of,  for  insurer's  fraud,  35 
Failure  to  cancel  for  fraud  will  not  prevent  insurer  pleading 

want  of  interest,  35 
Assignee  of,  need  not  have  insurable  interest,  38 
Only  .value  of  interest  at  date  of,  recoverable,  46 
"Blanket,"  63 
Trust  policy  legal,  71 

Name  of  person  for  whom  effected  must  appear,  75 
Whether  to-be  under  seal,  75 
Forfeiture  of,  not  favoured,   78 
Right  to  paid-up,  78 
Receipt  for  premium  in,  80 
Not  binding  until  premium  paid,  79 
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POLICY — continued    . 

InvaKd,  return   of  premium,   88 

whether  insurer  must  grant  another,   88 
Obtained  by  fraud,  whether  premium  returnable,  91 
Alteration,  effect  of,   89 
Fraudulent,  order  to  deliver  up,  89 
Cancelled,  return  of  premiums,   90 
Condition  in,  as  to  forfeiting  premium,   91,   155 
Differing  from  proposala,  return  of  premium,  93 
Voidable  where  premium  in  arrear,  93 
"  Lost  or  not  lost,"  no  return  of  premium,  100 
Specific  performance  of,  agreement  to  grant,  19,  20,  100 
Ultra  vires,  premium  returnable,  101 
When  it  expires,  102,   103 
Time  policy,  102 

Whether  property  protected  from  date  of,  104 
Death   before  issue,   104 
■     Kisk  begun  before  granting  of,  104 
Mre  before  delivery  of,  104 
Covers  all  losses  up  to  amount  of,  105 
Date  of,  whether  inclusive,  106 
Duration  of,  106 

Not  issued,  but  premium  paid,  and  risk  happened,  104 
Strict  compliance  with  terms  of,  108 
On  Kfe  local,  110  ' 

Whether  date   of,  time  for  ascertaining  what  covered  by,   111 
Whether  it  operates  if  house  vacant,  112 
Whetber  avoided  by  increase  of  risk,  113,  114 
Purchaser  of,  affected  by  concealment,  170 
Forfeiture  of,  by   misrepresentation,   170 
Delivery  up  of,  for  fraud,  171 
New,  granted  on  old  proposal,  172 
Voidable   for   non-performance  of   condition,   175 
Waiver  of  forfeiture  of,  175 
Void  means  voidable,   175 
Against  fire,  usual  conditions  in,   176  et  seq. 
On  removal  ceases  to  attach,  178 
Suspended  during  forbidden  user,   178 

Not  issued,  whether  within  conditions,  aJs  to  other  insurance,  188 
Against  fire,  what  covered  by,   189 

whether  it  enures  to  real  or  personal  representa- 
tives, 192 

whether  assignable,  192,  301  et  seq. 

bankruptcy,  effect  of,  on  right  to,  193 

execution,  effect  of,  on  right  to,   193 
On  life  conditions  in,  216 
Void  for  going  beyond  limits,  218 
Sur  autre  vie  not  avoided  by  smcide,  219 
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POLICY— eoH  t  inued 

When   indisputable — se-e  Addenda 

Without  benefit  of  salvage  illegal,  237 

Whether  contributing  evidence  as  to,  250 

Specific,  -what  it  is,  228 

Whether  vendor  can  recover  on,  after  sale  of  property,  301,  303, 
304 

Whether  assignment    of,   must   accompany   property,    304 

Against  fire,  whether  it  runs   with  land,   304 

whether  it  passes  on  sale  of  property,  303 
whether  it  passes  with  beneficial  interest,  306 

On  own  Hfe,  how  it  may  be  dealt  with,  308 
assignable,  308,  309,  315 
may  be  bequeathed,  309 
subject  of  dotMtio  mortis  causa,  310 

On  Ufe,  whether  within  order  and  disposition  clause,  310 
negotiable  instrument,  310 
gift  of,  where  possession  retained  by  donor,  311 
equitable  mortgage  of,  318 

Eight  to  sue  under  ass%nment  of,  313 

Notice  of  assignment  of,  314,  315 

Must  specify  principal  plaoe  of  business,  315 

Agreement  to  assign,   317 

Whether   covenant  to  efPeot  vests  poUcy  in  covenantee,  318 

Deposit  of,  as  security,  318 

Interest  on,  318 

Change  of  health  before  issue  of,  319 

Effected  by  fraud,  insurer  can  get  back  money,  319 

Assigned,  duty  of  insurers,  aware  of  invalidity  of,  320 

Vitiated  by  aggravation  of  concealed  illness,  320 

Assigned  before  winding-up,  effect  of,  320 

Specific  performance  of  contract  to  assign,  322 

Assignment  of  endowment,  322 

Mistake  as  to  insured  being  alive  on  sale  of,  322 

Bonus  passes  by  contract  to  assign,  331 

On  own  Hfe  passes  to  trustee  in  bankruptcy,  323 

Whether  avoided  by  going  abroad,  323 

Purchaser  of,  how  affected  by  assured's  concealment  of  change 
of  health,  319 

Legal   means   "  lawful,"  in  proviso  avoiding,   327 

Whether  authority  to  hold,  amounts  to  assignment  of,  327 

Insurers   advancing   on,   cannot  avoid   and  claim   payment,   327 

Assignment  of,  by  bankrupt,  secretly,  327 
felon  before  conviction,  328 

Gift  of,  328 

Names  of  persons  interested  must  appear  in,  330 

Not  kept  up  trustee  may  sell,  330 

P.  34 
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POLICY — continued 

Whether  trustee  must  pay  premiums  on,  330 
Trusts  of,  construed  like  other  trusts,  331 

cover  bonus,  331 
For  wife  and  children  under  Married  Women's  Property  Act, 
332,  337 

not  issued  untU  husband's  death,  337 

assignment  by  her  of,  337 
By  creditor  on  life  of  debtor,  341,  343 
By  mortgagee  of  annuity,  341 

On  another's  life  generally  belongs  to  grantee  of,  343 
!Letters  as  evidence  of  right  to,  345 
lien  on,  how  created,  352,  356 
Equitable  charge  on,  how  created,  318,  357 
lien  on,  drops  with,  358 
Whether  it  can  be  taken  in  execution,  360 
Where  void,  fresh  one  issued,  371 
Ultra  vires,  368,  370,  394 

lioss,  not  within,  payment  by  directors  of,  374 
Insurance  broker's  lien  on,  357 
SoUoitor's  Uen  on,  357 
Whether  within  mortmain,  380,  395 
Whether  company  trustee  for  assignee  of,  397 
Covenant  to  pay  out  of  special  funds,  397 
Value  of,  cannot  be  set  o£E  where  loan  by  insurers,  402 
Endorsement  of,  by  agent,  439 
Of  one  company  cannot  be  adopted  by  another,  442 
Effected  by  unauthorised  agent,  444 
Renewal  of,  must  conform  to  original  agreement,  444 
Of  guarantee  insurance,  contents  of,  478 

POLICY-HOLDBE— 

Chapter  on  rights  of,  388 — 404 

Entitled  to  copy  of  statement  of  company's  business,  388 

shareholders'  address  book,  388 

deed  of  settlement,  388 
Can  prevent  amalgamation,  388 
Whether  he  is  a  creditor,  389,  395 
Cannot  interfere  in  management  of  company,  389,  392 
Whether  liable  to  contribute  when  participating,   390 

in  mutual  company,  376,  390 
Claim  of,  on  company's  funds,  when  it  begins,  392 
Whether  right  to  receiver,  393 
No  priority  over  other  creditors,  393 
In  mutual  society,  how  loss  of,  recoverable,  393 
Company's   liability   to,   how   limited,    393 
Covenant  to  pay  claim  of,  out  of  special  funds,  397 
limited  liability  to,  does  not  affect  creditors,  403 
Claim   of,  after  amalgamation,  410 
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POUCIES  OF  ASSUEANCE  ACT,  1867— 

(30  &  31  Viot.  0.  144),  314,  317 

Passed   for  protection  of  companies,  315 

Not  to  regulate  priority  of  incumbrances,  315 
POST  MORTEM— 

Where  condition  precedent,  473 

Upon  whom  to  make  demand  of,  473 

PREMIUM— 

CSiapter  on  the,  77—101 

Paid  before  attachment  of  risk  is  subject  thereto,  7 

Return  of,  where  risk  not  disclosed,  8 

risk  not  run,  8,  155 

policy  rescinded  for  mistake,  23 

policy  cancelled  for  fraud,  35,  90 

no  risk,  83 

in  excess  of  interest,  84 

several  policies,   84 

at  time  of  insurance  life  dead,   85 

house  burnt,  85 
No  return  of,  if  risk  begins,  85,  86,  87 

in  case  of  suicide,  85 
where  fire   not  covered  by  policy,   86 
where  insurance  "  lost  or  not  lost,"  100 
"WTiether  returnable  where  illegal  insurance,  87,  88,  91 

name    of    person    interested    not    in 

policy,  88 
over  insurance,  89 
fraudulent  insurajace,  89,  90 
policy  ordered  to  be  delivered  up,  89 
policy  cancelled,  90 
misrepresentation  regarding  policy,  90 
Returnable  by  agreement,   92 

where  policy  ultra  vires,  101 
Not  returnable  where  term  of  contract,  155 
Whether  return  of,  where  innocent  misrepresentation,  169 
Repayment  of,  when  risk  rejected,  24 

when  further  premium  demanded  and  refused  by 
assured,  24 
Retainer  of,  by  agent  may  not  constitute  failure  of  company  to 

repay,  24 
Acceptance  of,  after  discovery  of  fraud,  34 

Company  may  refuse  ix>  take,  where  policy  obtained  by  fraud,  34 
Payment  of,  not  conclusive  as  to  title  to  policy,  42 
Forfeited  when  policy  a  wager,  52 
Nature  of,  77 

Whether  prepayment  necessary,  78 
Waiver  of  non-payment,  78 
by  acceptance  of,  81 

34  (2) 


532 


INDEX. 


F'R'E'M.lXJM.—oantinued 
Credit  for,  80,  81 
Receipt  for,  in  policy,  80 
Payment  of,  by  bill,  80 
Company  bound  by  agent's  receipt,  82 

director's  receipt,  82 
Debiting  to  agent,  no*  waiver,  83 
Payment  of  oiverdue  after  death,  96 
Apportionable  where  risk  partially  attached,  86 
Not  apportionable  in  time  policy,  86 
Parties  in  pari  delicto,  whether  returnable,  87,  91 
Effect  of  mistake  of  law  or  fact  on  return  of,  87 
Forfeited  according  to  condition,  91,  216 
Additional,  insurer  not  obliged  to  accept,  91 
Tender  of  usual,  after  loss,  91 
Payment  to  agent  without  authority,  92 
Receipt  from  agent,  ratification  by  insurer,  92 
Where  policy  differs  from  proposals,  return  of,  93 
Punctuality  in  payment,  93 
Delay  in  paying  through  change  of  agent,  93 
Delay  in  paying  through  change  of  company's  office,  93 
Who  to  pay,  94 

Notice  to  pay,  whether  necessary,  94 
"  Days  of  Grace,"  94 
Debiting  agent  with,  effect  of,  97 
Promise  of  agent  to  pay,  98 
Cross-accounts,   payment  by,   98 
Renewal  of  lapsed  policy  by  remittance  of,  98 
Unpaid,  and  policy-money  paid  by  mistake,  99 
Not  within  Apportionment  Act,  100 
Effect  of  refusal  tO'  receive,  100 
Not  apportionable  if  risk  has  attached,  104 
Instalments  of,  to  be  punctually  paid,  104 
Payment   and   death   within  days  of  grace,   94   et  seq. 
Effect  of  breach  of  warranty  on  return  of,  155 
Payment  prevented  by  war,  218 

Paid  by  mortgagee  added  to.  security,  298,  339,  346,  347 
Received  after  insurer  aware  that  policy  invalid,  320 
Not  paid  by  settlor,  trustee  may  sell  policy,  330 
Whether  trustee  must  pay,  330 

Paid  by  mortgagee,   whether  mortgagor  liable  for,   340,   349 
Paid  by  mortgagor  after  bankruptcy,   340 
Whether  charging  debtor  with,  makes  policy  his,  343 
AVliether    payment   by    mortgagee   divests    mortgagor's   right   to 

policy,  344 
Allowed  to  mortgagee-insurer  as  just  allowances,  349 
Whether  payment  of,  by  stranger  gives  lien,  354 
by  pajt-owner  gives  lien,  354 
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PREMIUM— eoBimwatf 

Whether  payment  by  mortgagor  gives  lien,  356 

under   voidable  assignment  gives  lien,   355 
\Miat  divisible  as  profits,  391 
Payment  of,  not  evidence  of  novation,  413 
Credit  of,  to  agent,  431 
Credit  of,  by  a^nt,  431 

A^Tiether  agent  can  dispense  with  payment  of,  431 
Payment  by  cheque  to  agent  of,  432 
Overdue,  waiver  of  forfeiture  by  receipt  of,  436 
Payment  of,  tO'  foreign  agent  after  war  begun,  439 
If  retained,  policy  must  be  granted,  444 
Direction  to  accumulate,  whether  within  Thellusson  Act,  475 
Value  of  covenant  to  pay,  47,  348,  487 

PRIZE— 

Whether  insurable,  49 

PROFIT— 

Assured  not  to  make,  2 — 3,  4,  12 

PROFITS— 

Whether  insurable,  48 

What  are  surplus,  391 

All  premiums  not  divisible  as,  391 

Distribution  amongst  policy-holders  of,  396 

What  are  annual,  40O 

chargeable  with  income  tax,  400 

PROOFS— 

Of  arson,  123,  213 

Preliminary,  40,  198,  205 

Estoppel  from  objecting  to  want  of,  198 

Of  loss,  197,  201,  205 

waiver  of,  206,  207 

time  for  payment  after,  206 

where  needless,  207 

mistake  in,  207 

what  required,  208 
What  is  satisfactory,  209 
Of  accident,  what  requisite,  470 
Of  death,  472 

Adjacent,  cost  of  saving,  10,  121,  124—126 
disclosing  danger  to,  121 
damage  to,  in  extinguishing  flre,  124 
Removal  of,  to  escape  flre,  125,  126 
Insured's  duty  to  preserve,  126 
Stolen,  during  fire,  126 
Lost,  during  fire,  127 
In  trandtu,  whether  protected,  129 
Amount  payable  where  deficient  insurance  of,  132 
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VROFBRTY— continued 

Misdescription  of,  170,  177 
Misrepresentation  as  to  part  of,  172 
Over-valuation  of,  210 
Sold,  recovery  of  insurance,  191,  192,  193 
Life  policy  is,  346 

PEOPORTION— 

Of  loss  payable  where  under  insurance,  132 

PROPOSAL— 

Variance  between  policy  and,  20,  23 

Materiality  of  statements  in,  158 

Declined  by  other  office,  166 

Not  answering  question  in,  as  to  claim  in  other  office,  166,  167 

Mistake  of  ag«nt  filling  up,  437  et  seq.,  456 

Accident  insurance,  what  must  be  stated  in,  456 

Agent  concurring  in  statement  in,  456 

PURCHASER— 

Whether  fire  loss  fall  on,  304 

Of  policy,  how  affected  by  assured's  concealment  on  change  of 
health,  319 

QUESTIONS— 

What  are  usually  asked  by  insurers,  141  et  seq.,  456 

Full  and  fair  disclosure  necessary,  142,  158 

Whether  answers  to,  construed  as  representations  or  warranties, 

158 
Effect  of  untrue  answers  to,  15S 

Waiver  by  issue  of  policy,  of  insufficient  answers  to,  206 
Answers  to  general,  need  only  be  honest,  165 
Applicant  presumed  to  read  answers  to,  169,  438 
Answer  by  partner  for  firm,  167 

Agent  of  insurer  concurring  in  assured's  answers  to,  456 
writing  in  assured's  answer  to,  426,  438 

RAILWAY  PASSENGERS'  INSURANCE— 

Under  Railway  Passengers'  Assurance  Company's  Act,  450  et  seq. 

Arbitration  in  relation  to,  227 

Rights  against  third  persons  preserved,  450 

RATIFICATION— 

By  receipt  of  premium,  92 

Of  agent's  contract  outside  company's  business,  441 

his  authority,  442 
By  company  after  loss,  442 
General  principle  as  to,  442 
Of  insurance  for  another,  443 

REASONABLE  TIME— FtVZe  Time 
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EECEIVER— 

Appointed  by  mortgagee,  whether  to  insui-e,  298 
Power  of  mortgagee  to  appoint,  298 
Eight  of  policy-holder  to,  393 
May  effect  guarantee  insurance,  483 

EBINSTATEMENT— 
Chapter  on,  256—263 
Condition  as  to,  214,  260 
Not  measure  of  loss,  215,  216 
Statute  as  to,  214,  256,  291 
Eight  to,  215,  256,  291 

By  insurer  gives  right  to  old  materials,  232 
Metropolitan  Building  Act,  as  to,  256 
Conveyancing  Act,  1881,  as  to,  291 
Obligation  of  insurers  as  to,  258 
Notice  to  company  as  to,  259 
Enforcing  duty  as  to,  259 
Where  required  by  tenant  and  insurer  sued  by  landlord,  insuier 

can  interplead,  259 
By  landlord,  insurer  not  to  pay  for,  260 
By  tenant,  insurer  not  to  pay  for,  260 
How  done,  260 
When  to  be  done,  260 
Out  of  trust-money,  259 

Whether  poroperty  must  be  put  in  statu  quo,  261 
Fire  during,  261 

"  New  for  old,"  allowance  on,  262 

ILandlord  and  tenant,  agreement  as  to,  262,  277,  279,  284 
Insurer's  right  to,  not  affected  by  ,assured,  262 
Tenant  can  require,  279,  283 
Landlord  can  require,  284 
Not  of  chattels,  288 
Mortgagee's  right  to,  288,  291,  292 
^Lessee  under  covenant  for  insurance  and,  292 
Under  bUl  of  sale  no  right  of,  293 

EE-INSUEANCE— 

Chapter  on,  264—272 

What  is,  27,  264 

Misrepresentation  on,   170 

Insurer  has  insurable  interest  for,  264 

Nature  of,  264 

Effect  of  "  treaty  "  between  companies  as  to,  264 

Where  insurance  ultra  vires,  264 

Not  after  winding-up  order,  265 

Assured  not  privy  to,  265 

Discharged  by  payment  to  assured,  265 

Whether  solvency  of  re-insured  affects  sum  payable  on,  267,  268 
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RE-INSURANCB— co«ii««e«? 

Assured  no  lien  on  policy  of,  265 

As  to  return  of  premium  for  period  betwteen  winding-up  of  re- 
insuring company  and  expiring  of  policy,  265 
What  re-insurer  undertakes  by,  266 
Where  several  policiea,  266 
Where  condition  to  pay  as  may  be  paid,  267 

pro  rata,  267 
Payable  on  payment  by  insurer,  266  et  seq. 
Ee-insurer's  position  in  action  by  assured,  269 
Effect  of  contribution  clause  in  policy  of,  270 
Condition  that  re-insured  retain  certain  risk,  270 
Drops  with  insurance,  270 
Same  bona  fides  required  as  on  insurance,  271 
What  must  be  disclosed  on,  271 

When  time  for  recovery  under  policy  of,  runs  from  loss,  272 
Of  one  company  in  another  by  agent  of  both,  433 
By  two  agents  keeping  cross-accounts  of  premiums,  433 

REMOVAL— 

Of  goods  to  escape  fire,  125,  126 

To  other  residence,  insurer's  consent  to,  129,  178 

whether  property  protected  during,  129,  178 
Temporary,  131 
Condition  as  to,  178 

EENEWAL  RECEIPT— 

Made  out  and  retained  by  agent,  99,  100 
Delivery  of,  before  x>aynient  of  premium,  100 
Of  lapsed  policy  by  agent's  remittance,  99 

RENT— 

Insurance  by  tenant  of,  58 

REPRESENTATION— S'ee  also  Misrepkesbntation 

Amount  of  premium  as  evidence  of  materiality  of,  92 

Difference  between  warranty  and,  148,  158 

When  truth  and  materiality  of,  questions  for  jury,  159 

Answers  not  construed  as  warranties  but  as,  159 

"  So  far  as  is  known,"  153 

Untrue,  without  assured'a  knowledge,  155,  171 

Insurance  without  any,  161 

Must  be  true  at  time  contract  of  insurance  made,  163 

Fraud  in,  162 

Partially  true,  169 

RESERVE  EUND— 
Whether  capital,  399 

RESIDENCE— 

Meaning  of,  168 


INDEX .  537 

RETURN  OP  PREMIUM— See  Pebmium 

riot- 
Loss  from,  excepted,  190 

RISK— 

Chapter   on  the,   102—140 

Attaches  before  contract  complete,  6,  104 

Premiums  returnable,  where  non-disclosure  of,  8 

if  risk  not  run,  8 
Assured's  duty  to  avert  occurrence  of,  9 
Cost  of  averting,  10,  11 
To  adjacent  property,  10 
Constitutes  insurable  interest,  54 
If  none,  premiums  returnable,  83,  85,  87 
If  it  begins,  pi-emium  not  returnable,  85 
If  it  begins,  premium  not  apportionable,  86,  104 
Partially  attached  premium  apportionable,  85 
Where  divisible,  86 

Not  disclosed,  insurer  not  bound  to  accept  additional  premium,  91 
"  Lost   or  not  lost,"   no  return  of  pTemium,  100 
Circumstances  affecting  must  be  disclosed,  102 
Of  carrier,  when  it  begins  and  ends,  103 
Deviation  may  terminate,  103 
Due  to  inherent  faults,  109 
Locality  affects,  109 

Property   in  transitu,  whether  within,   110 
Goods  loading,  whether  within.  111 
Empty  house,  whether  within,  112 
Whether  increase  of,  avoids  policy,  113,  114 
Steam-engine,  what  user  of,  within,  113 
Alterations  of  premises,  113 
Friction  causing  fire,  whether  a  fire,  117 
What  flre  risk  covers,  115  et  seq. 
Chemical  action,  whether  a  fire,  117 
Fermentation,  whether  a  flre,  117 
Explosion,  whether  a  fire,  117,  118 
Gas,  whether  a  fire,  118 
Gunpowder,  whether  a  fire,  118 
Heat  without  ignition,  whether  a  fire,  119 
Hot  water,  whether  a  fire,  119 
Electricity,  whether  a  flre,  119 
Negligence,  fire  by,  whether  within,  120 
Wilful  act,  loss  from,  whether  within,  120 
From  incendiarism,  disclosure  of,  120,  121 
To  adjacent  property,  121 
Removal,  loss  from,  whether  within,  110,  111 
Theft  during  flre,  whether  within,  126 
Hazardous  trade,  extra  from,  180 


538 


INDEX. 


RISK — aontimeed 

Change  of  trade,  extra  from,  180 

Liquor-selling,  whether  increase  of,  180 

By  use  of  kiln,  181 

By  experiment,  181,  182 

By  oven,  182 

By  engine,  182 

By  non-occupation,    183 

By  riot,  190 

By  spontaneous  combustion,  189 

Where  tdtra  virea.,  371 

BUfTUEE— 

Whether   within  accident   poKcy   when   through  jumping   from 

train,  461 
Whether  within  accident  policy  when  from  using  clubs,  464 
Of  blood-vessels,  inflammation  from,  464 
Death  from  operation  for,  466 


SALE— 

Mortgagee's  power  of,  on  breach  of  covenant  to  insure,  347 
Where  mortgage  on  trust,  no  power  of,  348 
Of  its  business  by  life  office,  406 

SALVAGE— 

Expenses  of,  how  borne,  128 

Illegality  of  policy  without  benefit  of,  237 

Insurer's  right  to,  237 

SEAL— 

Informal  use  by  directors  of,  369 
Whether  contracts  must  be  under,  371 
Absence  of,  whether  a  defence,  371 

SEAMAN'S  WAGES— 
Not  insurable,  51 

SEOEETAEY— 

Holding  shares  as  trustee  for  company,  whether  contributory,  376 

SETTLEMENT— 

Of  policy,  expressed  in  intention  to  make,  328 

Breach  of  covenant  by  husband  no  excuse  for  breach  by  wife's 

father  of  covenant  to  make,  330 
Trustee  Uable  for  enabling  settlor  to  dispose  of  policy  under,  330 
Whether  trustee  may  sell  policy  not  kept  up  under,  330 
Whether  trustee  must  pay  premiums  of  policy  under,  330 
Inspection  of  company's  deeds  of,  367 
Directors'   non-compliance  with  provisiouB  of,  373 
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SHAKES— 

If  transferred  before  liquidation,  executors  not  liable  on,  375 
In  trustee's  name,  376 
In  secretary's  name  as  trustee,  376 
Liability  of  vendor  of,  376 
Sale  of,  to  person,  who  cannot  be  registered,  377 
No  exemption  from  calls  of,  by  forfeiture  of,  377 
Incomplete  transfer  of,  before  winding  up,  377 
"Promoters'  liability  to  contribute  on,  fully  paid,  378 
Directors'  liability  for  qualifying  number  of,  378 
In  company  holding  land  whether  in  mortmain,  379 

SLIP— 

The  effect  of,  25 

SOLICITOR— 

Lien  on  policy  of,  357 

Agreement  by  company  always  to  employ,  372 

Nature  of  claim  for  costs  of,  372 

Appointment  of,  by  Articles  of  Association,  372 

SPECIFIC  PERFORMANCE— 

Of  agreement  to  grant  policy,  434 

Of  contract  to  assign  policy,  322 

Of  agent's  contract  to  insure,  434 
SPECIFIC  POLICY— 

What  it  is,  228 
SPITTING  BLOOD— 

Meaning    of,   144 

Untrue  statement  as  to,  164 

SPONTANEOUS  COMBUSTION— 
Whether  within  fire  policy,  189 

SPRAIN- 

Through  lifting  weight,  whether  within  policy,  463 

STATUTES— 

6  Ed.  I.   (Statute  of  Gloucester,  a.d.  1278),  276 

13  EKz.  c.  5  (Fraudulent  Conveyances),  327 
43  Eliz.  c.  12    (Statute  of  Assurances),  7 

6  Anne,  c.  31   or  58   (Fires),  273,  276 
10  Anne,  c.  24   (Continuance  of  Acts),  276 

6  Geo.  I.  u.  18  (Royal  Exchange  Assurance),  363 

9  Geo.  II.  c.  36   (Mortmain  Act),  379 
19  Geo.  II.  c.  37  (Insurable  Interest),  39,  41,  52,  53,  272 
12  Geo.  III.  0.  73  (Metropolitan  Building  Act),  276 

14  Geo.  III.  c.  48    (Gambling  Act),  12,  19,  38,  41,  42,  46,  53, 

71,  75,  76,  115,  330,  443,  452 
14  Geo.  III.  u.  78    (MctropoUtan  Building  Act),  115,  214,  256, 
257,  258,  260,  261,  273,  276,  277,  279,  284, 
287,  288,  291,  305,  306 
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STATUTES— continued 

39  &  40  Geo.  III.  c.  98  (TheUusson  Act),  489 
41  Geo.  III.  c.  57   (Eoyal  Exchange  Assurance),  373 
56  Geo.  III.  c.  Ixxiii.    (Customs  Annuity  and  Benevolent  Fund 
Insurance),  324 

5  Geo.  IV.  c.  114  (Marine  Assurance),  364 

6  Geo.  IV.  c.  36   (Eoyal  Exchange  Assurance),  364,  375 
10  Geo.  IV.  c.  24   (Government  Annuities  Act,  1829),  383 

3  &  4  Wm.  IV.  0.  42  (Interest),  221,  360 

7  Wm.  IV.  &  1  Vict.  e.  72   (Lettera  Patent),  363^  364 
5  &  6  Vict.  c.  35   (Income  Tax),  401 

7  &  8  Vict.  u.  84  (Metropolitan  Buildings),  258,  288 

7  &  8  Viet.  c.  110  (Joint  Stock  Companies),  364,  365,  366,  367, 

379,  394,  401,  429 

8  &  9  Viet.  c.  109   (Wager),  38 

9  &  10  Vict.  u.  93   (Lord  Campbell's  Act),  17 

12  &  13  Vict!  I'.  U  j  (Trustees'  Relief  Acts),  321,  359 

12  &  13  Vict.  c.  xl.   (Railway  Passengers'  Assurance),  450 

12  &  13  Vict.  0.  106   (Bankruptcy  Act,  1849),  483 

13  &  14  Vict.  c.  60  (Trustees  Act,  1850),  333 

13  &  14  Vict.  V.  113  (Friendly  Societies  Act,  1860),  19 
15  &  16  Vict.  c.  86   (Chanoery  Procedure,  1852),  318 

15  &  16  Vict.  c.  c.    (Railway  Passengers'  Assurance  Companies 

Act,  1852),  450,  451,  461 

16  &  17  Vict.  c.  34  (Income  Tax  Act,  1853),  401 
16  &  17  Vict.  u.  45  (Savings  Bank  Act),  326 

16  &  17  Vict.  c.  51  (Succession  Duty  Act),  325,  490 
16  &  17  Vict.  c.  91   (Income  Tax),  401 

18  &  19  Vict.  0.  120  (Metropolis  Management  Act,  1855),  258 

19  &  20  Vict.  u.  97   (Mercantile  Law  Amendment  Act),  482 

20  &  21  Vict.  i>.  14  (Joint  Stock  Companies),  365 

20  &  21  Vict.  c.  57    (Married    Women's    Reversionary    Interest 
Act,  1857),  310 

22  &  23  Vict.  c.  35   (Lord  St.  Leonards'  Act),  282,  283,  376 

23  &  24  Vict.  c.  126,  s.  2  (Common  Law  Procedure  Act,  1860), 

300 

23  &  24  "S^ct.  c.  145  (Lord  Cranworth's  Act),  295 

24  &  25  Vict.  c.  101  (Statute  Law  Revision  Act,  1861),  276 

25  &  26  Vict.  u.  89  (Joint  Stock  Companies),  362,  366,  367,  368, 

379,  402,  483 
27  &  28  Vict.  u.  43  (Post-Office  Insurances),  326 

27  &  28  Vict.  c.  oxxv.  (Railway  Passengers'  Assurance),  16,  226, 

371,  450,  451,  454,  455 

28  &  29  Vict.  c.  90  (Metropolitan  Fire  Brigade  Act),  124,  125, 

258,  276 

29  &  30  Vict.  c.  42  (Life  Insurance,  Ireland),  39 

30  &  31  Vict.  0.  131  (Companies  Act,  1867),  371 
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30  &  31  Vict.  u.  144  (PoUcies  of  Assurance  Act,  1867),  310—314, 

316,  317,  319,  320,  321,  326 

31  &  32  Vict.  e.  54  (Judgment  ExtenBions  Act,  1880),  424 

31  &  32  Vict.  c.  86  (Assignees  of  Marine  Policies),  313 

32  &  33  Vict.  u.  71  (Bajikruptoy  Act,  1869),  310,  403,  485 

33  &  34  Vict.  c.  35  (Apportionment  Act),  100,  104 

33  &  34  Vict.  c.  61  (Life  Assurance  Companies  Act,  1870),  384, 
387,  388,  404 

33  &  34  Vict.  0.  93  (Married  Women's  Property  Act,  1870),  20, 

43,  139,  328,  334,  336,  338 

34  &  3S  Vict.  c.  58  (Insurance,  Life),  380 

34  &  36  Vict.  u.  103    (Customs   Annuity   and   Benevolent  Fund 

Assurance),  324 

35  &  36  Vict.  c.  41   (Insurance,  Life),  405,  413 

36  &  37  Vict.  u.  66  (Judicature  Act,  1873),  300,  302,  310,  312, 

317,  321 

37  &  38  Vict.  c.  57   (Real  Property  Limitation  Act,  1874),,  351 

38  &  39  Vict.  c.  66  (Statute  L.  R.  Act,  1875),  276 

tt  ^  !!  X-''x'  "■  tl  1  (Friendly  Societies  Acts),  326,  362,  380,  451 

39  &  40  Viet.  0.  22  '  ^  ^  /,        ,        >        > 

39  &  40  Vict.  u.  20  (Statute  Law  Revision  Act,  1876),  276 
39  &  40  Viet.  c.  45  (Provident  Societies  Act,  ^876),  386 
43  &  44  Vict.  c.  26    (Married   Women's   Policies   of  j  Assurance, 
Scotland,  Act,  1880),  338 

43  &  44  Vict.  c.  42   (Employers'  Liability  Act,   1880),  45,  473, 

474,  475 

44  &  45  Vict.  c.  xli.  (Railway  Passengers'  Assurance  Company), 

474 

44  &  45  Vict.  0.  41    (Conveyancing  and  Law  of  Property  Act, 

1881),  259,  282,  2S3,  288,  289,  290.  291, 
293,  295,  296,  298,  300,  306,  347,  348,  350 

45  &  46  Vict.  c.  38  (Settled  Land  Act,  1882),  291 

45  &  46  Vict.  c.  Ixxv.  (Scottish  Widows'  Fund  Act,  1882),  421 
45  &  46  Vict.  c.  51  (Government  Annuities  Act,  1862),  326,  383 

45  &  46  Vict.  0.  75  (Married  Women's  Property  Act,  1882),  20, 

43,  139,  309,  328,  333,  334,  335,  336 

46  &  47  Viet.  c.  49  (Statute  Law  Revision  Act,  1883),  300 
46  &  47  Vict.  c.  52  (Bankruptcy),  310,  483 

49  &  50  Vict.  c.  38  (Riot,  Damages  Act),  190 

50  &  51  Vict.  c.  30  (Settled  Land  Act),  291 

50  &  51  Vict.  0.  40  (Savings  Banks  Act,  1887),  326 

52  &  53  Vict.  c.  45  (Factors  Act,  1889),  63 

52  &  53  Viot.  c.  49  (Arbitration  Act,  1889),  221,  222 

52  &  53  Vict.  0.  63  (Interpretation  Act,  1889),  276 

54  &  56  Vict.  0.  39  (Stamp  Act,  1891),  19,  474 

65  &  56  Vict.  0.  13  (Conveyancing  Act,  1892),  300 

56  &  57  Vict.  c.  53  (Trustee  Act,  1893),  72,  350 
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STATUTES— con<i»«e(i 

56  &  S7  Vict.  t.  69  (Savings  Bank  Act,  1893),  326 

56  &  57  Vict.  c.  71  (Sale  of  Goods  Act,  1893),  63 

57  &  58  Vict.  c.  60  (ilerchant  SUpping  Act,  1894),  190 

58  &  59  Viet.  c.  16  (Finance  Act,  1895),  19,  474 

59  Vict.  c.  8  (Life  Assurance  (Payment  into  Court)  Act,  1896), 

321,  359 
59  &  60  Vict.  c.  21  (Finance  Act,  1896),  474 
59  &  60  Vict,  c,  25  (Friendly  Societies  Act,  1896),  135,  225,  326 

59  &  60  Vict.  c.  26  (Collecting  Societies  Act),  135 

60  &  61  Vict.  c.  37  (Workmen's  Compensation  Act,  1897),  438, 

458,  471,  474 
62  &  63  Vict.  c.  9  (Finance  Act,  1899),  474 
6  Edw.  Vn.  c.  41  (Marine  Insurance  Act,  1906),  38,  41,  52,  103, 

251,  254,  271,  272 

6  Edw.  VII.  c.  58    (Workmen's   Compensation   Act,    1906),    45, 

458,  459,  474,  475 

7  Edw.  VII.  c.  46   (Employers'  Liability  Insurance  Companies 

Act,  1907),  380 

8  Edw.  vn.  e.  8  (Post  Office  Savings  Bank  Act,  1908),  384 

8  Edw.  vn.  e.  32  (Friendly  Societira  Act,  1908),  135,  225,  326 
8  Edw.  vn.  c.  67  (Children's  Act,  1908),  39,  136,  326 

8  Edw.  vn.  c.  69  (Companies  (Consolidation)  Act,  1908),  361, 

362,  367,  375,  379,  382,  393,  399,  417 

9  Edw.  vn.  c.  9  (Assurance  Companies  Act,  1909),  19,  44,  380 

—386,  38«,  389,  391,  404,  411,  417,  421,  486 
4  &  5  Geo.  V.  c.  59  (Bankruptcy  Act,  1914),  403,  485,  486,  488 
4  &  5  Geo.  V.  ,;.  78  (Courts  (Emergency  Powers)  Act,  1914),  93 

7  &  8  Geo.  V.  c.  42  (Workmen's  Compensation  (War  Addition) 

Act,  1917),  475 

8  &  9  Geo.  V.  c.  40  (Income  Tax  Act,  1918),  401 

9  &  10  Geo.  V.  c.  64  (Courte  (Emei^ncy  Powers)  Act,  1919), 

93 

9  &  10  Geo.  V.  c.  83  (Workmen's  Compensation  f War  Addition) 

Act,  1919),  475 

10  &  11  Geo.  V.  c.  18  (Finance  Act,  1920),  19,  401 

STEAM-ENGINE— 

User  of,  what  within  policy,  113 

STOPPAGE  7A"  T BAN  SITU— 
Terminates  interest,  62 
Whether  right  of,  gives  title  to  ia3uian?e,  358 

SUBROGATION— 

What  it  is,  5,  234,  236,  296 

Insurer  can  recover  from  assured  value  of  renounced  rights  to 

which  the  insurer  would  have  right  of,  234 
Gives  insurer  right  to  damages  recoverable  by  assured,  236 


INDEX . 


543 


SJJ'BHOQATIO'S— continued 

Assignment  by  insurer  of,  rights  by  defence  to  assured's  action, 

236,  241 
After  payment  by  insurer,  third  party  cannot  plead  that  loss  not 

within  policy,  236 
Defences  against  assured  good  against  subrogated  insurer,  237 
Insurer  entitled  to,  against  carrier,  237 
Re-insurer  entitled  to,  238 

Assured  recovering  damages  as  trustee  for  insurer,  238 
Of  insurer  where  loss  through  negligence,  238 
Of  insurer  to  mortgagee's  rights,  241 
Condition  as  to,  243 
Valued  policy,  how  it  affects,  243 
Contribution,  difEerence  between  it  and,  244,  245 
Of  insurer  to  mortgagee's  rights  against  mortgagor,  296,  299 
In  case  of  guarantee  insurance,  482 

SUCCESSION  DUTY— 

Chapter  on  Thellusson  and  Succession  Duty  Acts,  489 — 490 
Whether  payable  on  life  policy,  346,  490 

SUB  AND  LABOUR  CLAUSE— 
In  fire  .policies,  128 

SUICIDE— 

Whether  within  policy,  133,  134  et  seq. 

Meaning  of,  133,  136 

Implied  condition  against,  133 

Not  mentioned  in  policy,  133 

Warranty  against  committing,  whether  sane  or  insane,  134 

Presumption  against,  137,  462 

WTiilst  insane,  137 

Effect  of,  on  assignment  of  policy,  138 

Usual  condition  as  to,  137 

When  company  mortgagee  of  policy,  138 

When  covenant  to  keep  up  policy,  139,  323 

Policy  sur  autre  vie,  whether  avoided  by,  219 

SUNSTROKE— 

Whether  an  accident,  459 

SURETY— 

Interest  of  creditor  in  life  of,  46 

Interest  of  co-surety  in  life  of,  46  • 

Interest  of  surety  in  life  of  principal  debtor,  46 

Paying  debt,  whether  entitled  to  policy,  345 

Whether  he  may  require  discharge  of  employ^  making  default,  477 

SURETYSHIP— 

Difference  between  insurance  and,  7,  240,  345,  346,  477 
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TEMPERANCE— 

Statements  as  to,  145,  165 
Disproof  of  warranty  as  to,  165 

TENANT— 

Chapter  on  "  Obligation  of  tenants  to  insure,"  273—285 

Insurance  beyond  own  interest,  57 

Insurance  of  rent  by,  58,  284 

In  common  can  insure  full  value,  57 

Joint-tenant  can  insure  full  value,  57 

Policy  avoided  through  increase  of  risk  by,  180 

For  life,  whether  bound  to  insure,  273 

In  tail,  whether  bound  to  insure,  273 

In  tail,  whether  entitled  to  policy  money,  273 

For  life,  whether  entitled  to  policy  money,  273 

For  years,  whether  bound  to  insure,  275 

Liability  for  fire  through  negligence,  276,  277 

Liability  for  accidental  fire,  276 

When  bound  to  reinstate,  277 

Covenant  by,  to  pay  extra  premiums,  effect  of,  277 

For  life,  when  bound  to  rebuild,  278 

Insurable  interest  of,  when  under  covenant  to  repair,  278 

And  landlord  separately  insuring,  effect  of,  278,  284 

Covenant  by,  to  repair  and  insure  for  fixed  sum,  278' 

to  repair,  excluding  fire,  278,  279,  285 

to  insure  runs  with  land,  279 
Cannot  compel  landlord  to  rebuild,  279 
Can  require  insurer  to  reinstate,  279,  283 
Whether  liable  for  rent  in  case  of  fire,  279 
Damages  for  breach  of  covenant  by,  to  insure,  281 
Relief  against  breach  of  covenant  by,  to  insure,  281 
Breach  by,  of  covenant  to  insure  not  cured  by  ante-dating  receipt, 

282 
Effect  of  covenant  by,  to  insure  in  landlord's  name,  283 
Bound  to  insure,  having  option  to  purchase,  284 
May  require  insurer  to  reinstate,  283 

THEFT— 

During  fire,  126 

THELLUSSON  ACT— 

Chapter  on,  and  on  Succession  Duty  Act,  489 — 490 
Direction  to  pay  premiums,,  whether  within,  489 

title- 
To  insured  property,  whether  material,  115 
Condition  as  to  change  of,  191 

TONTINE— 

Policy  not  gaming  contract,  53 
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TRADE— 

Disclosure  of  hazardous,  113,   114 

TREATY— 

Between  companies  as  to  re-insuranoe,  efEect  of,  264 

TRUST- 

Validity  of  policy  on,,  64 

Name  of  person  for  whom  effected  must  appear  in  policy  on,  71, 

75 
Of  policy  construed  lite  other  trusts,  331 
Where  no  fund  for  premiums,  sale  of  policy  on,  331 
Of  policy  includes  bonus,  331 
Policy  effected  by  married  man  for  children,  333,  334 

TRUSTEE— 

May  insure,  5 

Insurance  by,  presumed  to  be  qua  trustee,  72 

Policy  must  contain  name  of  c.q.t.  and  of,  330 

Enabling  settlor  to  dispose  of  policy  liable,  330 

May  sell  policy,  settlor  not  paying  premiums,  330 

Whether  premiums  must  be  paid  by,  330 

Li«n  on  policy  for  advances  by,  331 

Appointment  under  Married  Women's  Property  Act  of,  333 

Insurers  paying  to,  360 

Secretary  holding  shares  for  company  as,  376 

Of  shareholder  in  liquidation,  disclaimer  by,  377 

For  assignee  of  policy,  whether  company  is,  397 

Bound  by  novation  of  settlor,  415 


UBERRIMA  FIDES— 

Whether  insurance  contracts  require,  8,  158 

ULTRA  VIRES— 

How  re-insuranoe  aflected  where  insurance  is,  264 

Directors'  acts,  where,  368,  369 

Oomi>any's  business  must  not  be,  369,  370,  372 

Policies  do  not  biad  where,  370 

Third  persons  and  company  contracting,  370 

Manager  granting  policiee,  371 

Whether  illegal  acts  are,  372 

Whether  informal  acta  are,  372 

Dealings  with  funds  restrained  when,  374 

Claim  on  policy  which  is,  373 

Ratification  of  amalgamation  which  is,  407 

"  UNTIL  "— 

Effect  of  the  word  in  a  policy,  107 

35 
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USEE— 

Disclosure  of,  112,  114 

Whether  to  be  as  described,  112,  114 

Of  house,  112 

Of  steam-engine,  113 

Increase  of  risk  by,  113,  114,  180 

Change  of,  113 

Of  paper-mill,  114 

Of  kiln,  113,  181 

For  experiment,  181,  182 

Of  oven,  182 

By  non-occupation,  183 

VALUATION— 

Of  loss,  209,  210,  212 

VALUED  POLICY— 

May  be  on  land  risk,  3,  228 
Where  value  conclusive,  3,  4 
Proof  of  loss  necessary,  4 
Interest  necessary  for,  228 
Whether  contract  of  indemnity,  233 
Subr(^ation  in  case  of,  243 

VENDOR— 

Insurable  interest  of,  unpaid,  69 

Interest  of,  paid,  who  has  not  conveyed,  70 

When  interest  of,  ceases,  70,  192 

Whether  fire  loss  falls  on,  303,  304,  305 

Wbather  right  of,  to  stop  in  transitu  gives  title  to  insurance,  358 

Of  shares,  a  contributory,  if  on  register,  376 

VERBA  FORTIUS  ACCIPIUNTUR  CONTRA  PROFERENTEM,  31 
Even  where  otherwise  intended,  31 

WAGER— 

Difference  betweein  insurance  and,  6,  52 

Policy  illegal  if  a,  53 

Premiums  not  recoverable  if  policy  a,  53 

WAGES— 

Of  seamen  not  insurable,  51 

WAIVER— 

Of  delay  in  paying  premium,  93 

Of  breach  of  condition,  175,  194 

Of  breach  of  policy,  176 

By  resolution  to  pay,  176 

Of  non-disclosure  of  other  insurance,  186,  187 
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WAIVER— co««»«Merf 

Of  forfeiture  by  assignment,  194 

Of  proof  of  loss,  206 

When  inferred,  206 

Of  imperfect  answers  by  issue  of  policy,  207 

Of  condition  as  to  forfeiting  premiums,  216 

By  affirmance  of  contract,  217 

Of  right  to  arbitration,  22S 

Of  forfeiture  by  acceptance  of  rent,  283 

Of  condition  by  agent,  427,  428,  437 

By  agent  of  forfeiture,  435,  436 

By  acceptance  of  premium  after  death  of  insured,  436 

What  necessary  to  constitute  a,  437 

WAE^ 

Payment  of  premium  to  foreign  agent  after  commencement  of, 
439 

WAREHOUSEMAIT— 

Insurance  for  full  value  by,  63 

Insuring  own  and  another's  goods  without  authority,  444 

WARRANTY— 

Chapter  on,  148—157 

Different  on  marine  and  other  policies,  148 

Part  of  the  contract,  148,  149,  151 

Materiality  of,  159 

Must  be  true,  149,  151 

Must  be  performed,  150 

Express  or  implied,  149 

In,  or  incorporated  in,  policy,  156 

That  mill  "'  worked  by  day  only,"  152 

Mere  opinion,  and  not,  152 

Not  necessary  to  state  facts  covered  by,  153 

Insurers  may  require  special,  153 

Answers  construed  as  representations  rather  than  as  warranties, 

159 
True  "  so  far  as  known,"  154 
Of  «  good  health,"  154 
That  insured  not  subject  to  fits,  155 
Whether  premiums  returned  where  breach  of,  155 
Evidence  of,  156 

Effect  of  transfer  of  insurer's  business  on,  157 
Declarations  of  insured,  whether  evidence  to  prove  breach  of,  157 
As  to  temperance,  165 

WHAREINUEI^- 

Insurance  of  full  value  by,  58,  63 

His  liability  to  owner  of  goods  for  flre,  62 

Goods  held  "  in  trust  or  on  commission  "  by,  64 


